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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

CASE NO:  11696/2018  

DATE:  2020-02-12  

In the matter between 10 

SARS Applicant 

and 

GLENCORE OPERATIONS (PTY) LTD Respondent 

J U D G M E N T (LEAVE TO APPEAL) 

VAN DER WEST HUIZ EN  J :   In  m at te r  1169 6/20 18  a n  e x  20 

temp ore  ju dg ment  f o l lo ws .   Th e  Re spo nde nt  in  t he  ma in  

app l ica t ion ,  na mely ,  The  Co m miss ion er  fo r  the  South  

Af r ica n  Revenu e Serv i ce  seeks  lea ve  to  a ppea l  aga ins t  th e  

wh o le  o f  m y jud gm ent  an d  o rder  tha t  wa s de l i ve red  a nd  

g ran ted  o n  24  O ctober  2 019 on  a  n umb er  o f  g roun ds se t  ou t  

in  the  Not i ce  o f  App l i ca t ion  fo r  Lea ve  to  Appe a l .   I n  
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par t icu la r ,  f i ve  g rou nds have  be e n s t ipu l a ted  in  te rm s o f  

wh i ch  i t  i s  sub mi t ted  a no ther  Cour t  wou ld  co me to  a  

d i f fe ren t  con c lu s ion  th an  I  had  co m e in  my j udg me nt .  

 The  f i r s t  g roun d upon wh i ch  the  Co m miss ione r  

re l ies  is  in  respect  o f  the  ma nner  i n  wh ic h  I  dea l t  w i th  the  

mat te r ,  a nd  h ad  e r re d  a ccord i ng ly  in  d o ing  so .   I t  i s  

sub mi t ted  to  be  i n  co n f l i c t  w i th  t he  unre por ted  j udg me nt  

under  the  n am e Canyon Resour ces  ( Pty )  L td  an d  the  

Co m miss ioner  f o r  the  South  Af r ican  Re ve nue Serv ice ,  Case  

Nu mb er  6828 1/20 16.  10 

 The  sub miss ion  is  tha t  the  p r inc i p l es  enun c ia te d  

in  tha t  j udg m ent  is  d i f fe re n t  and  con t ra ry  to  th a t  w h ich  I  

found  a nd  a pp l ie d  in  my ju dg ment .   A cop y  o f  tha t  j udg me nt  

wa s hand ed up  a t  the  hear in g  o f  th is  mat te r ,  and  I  had  a  

qu ick  g lan ce  th rou gh i t .  

 I  cou ld  no t  f ind ,  and  i t  wa s  conced ed by  Mr  E l l i s  

on  be ha l f  o f  the  Co m miss ion er ,  tha t  i t  d id  no t  de a l  w i t h  the  

i n te rp re ta t ion  o f  the  wor d  “ i nc lude ” ,  wh i ch  is  the  p r imar y  

issue  tha t  had  to  be  dec ided  in  my j udg me nt  a nd  wh ich  

fo rmed  th e  p r im ary  reason in g  fo r  the  o rder  tha t  I  g ran te d .  20 

 I t  fu r ther  is  g lean ed f ro m t ha t  m at te r ,  tha t  th e  

issue  was  wheth er  the  par t icu la r  Co nt rac to r ,  o n  be ha l f  o f  

wh om  a  reb a te  wa s c l a im ed ,  cond ucted  a  so -ca l le d  wet  o r  

d ry  con t ra c t .   On t he  fac t s  in  th a t  mat te r  i t  was  he ld  b y  

Da v is  J ,  tha t  the  par t icu la r  Co nt rac to r  d id  no t  per fo rm a  so -
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ca l led  d ry  con t ra c t ,  as  de f ine d  in  t ha t  jud gm ent ,  b u t  a  we t  

con t rac t .  T he  is sue  was  wh ether  the  p rocess ing  a nd  th e  

p roce sse s tha t  were  u nder take n  by  tha t  par t icu la r  

Co nt rac to r  fe l l  w i th in  th e  par t icu l a r  sec t io n  an d  no te  on  

wh i ch  re l ian ce  wa s p la ced  in  th a t  m at te r .  

 I t  i s  fu r ther  g le ane d ,  tha t  i t  mere ly  dea l t  w i th  th e  

wa sh in g  and  c rush ing  o f  coa l ,  o r  th e  par t icu la r  m inera l  th a t  

wa s the  sub jec t  o f  t he  c l a im.   I t  wa s  co m mo n ca use  

be tween  the  par t ies  a t  the  hear i n g  o f  the  mat te r  b e fo re  me ,  

tha t  the  Ap p l ica n t  in  the  ma in  app l ica t ion ,  G len core  10 

Oper a t ions  ( Pty )  L t d ,  d id  in  f ac t  d o  c rush ing  a nd  wa sh in g .   

Ho wever ,  i t  was  n o t  don e by  us ing  d i ese l  f ue l  bu t  

e lec t r ic i t y .  Hen ce  i t  was  n o t  an  issue  wh ether  a  d ie se l  

reba te  sh ou ld  have  bee n a l lo we d.  

 The  judg me nt  by  Da v is  J ,  in  Can yon Reso urce s  

(Pty )  L td ,  c le ar ly  doe s  no t  de a l  w i th  the  in te rp re ta t ion  o f  th e  

word  “ i nc lu de ” .   I t  dea l t  w i th  spec i f i c  word ing ,  wheth er  o n  

the  fac ts  o f  tha t  mat te r ,  tha t  word in g  covere d  the  par t icu l a r  

i ssue ,  o r  a c t ion .  

 Tha t  jud gm ent  re la te d  to  an  app l ica t ion  o f  t h e  20 

word ing  o f  the  par t icu l a r  no te ,  o r  subsect io n ,  on  wh ether  

the  fac ts  fe l l  w i th in  tha t  par t icu la r  word in g .   Pr im ar i l y ,  as  

recorded  e ar l ie r  in  my ju dg ment  under  con s id era t ion ,  i t  

dea l t  w i th  th e  i n te rp re t a t ion  o f  the  word  “ i n c lud e ” ,  wheth er  i t  

i s  to  be  in te rp r e ted  in  a  nar ro w sense ,  o r  in  a  b ro ader  
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sense .  

 Fur ther  in  t ha t  reg ard ,  th e  th i rd  g roun d u po n  

wh i ch  the  Co m miss ion er  re l ie s  in  the  App l ica t ion  fo r  Le ave  

to  Appe a l ,  wheth er  i t  ha s  a  bear ing  u p on th e  p r in c ip le s  

enun c ia ted  b y  the  Con st i tu t ion a l  Cour t  in  the  mat te r  o f  De  

Re uck  v  D i rec to r  o f  Pu b l ic  Pro secu t io ns ,  Wi twate rs ran d  

Loca l  D iv is i on  200 4 [1 ]  SA 406  CC a t  paragrap h  8 0 ,  wher e  

tha t  Cour t  co ns id ered  the  i n te r p re ta t ion  o f  th e  word  

“ i nc lude ” .  I t  he ld  th a t  there  a re  th ree  poss ib i l i t ies  o f  

in te rp re ta t ion ,  an d  dea l t  w i th  th ose  var io us  mod es o f  10 

in te rp re ta t ion ,  o r  ra ther  mean ing  o f the  word  “ inc lude” .   In  

my j udg me nt  und er  co ns id era t ion ,  I  dea l t  w i th  th a t  par t icu la r  

a rgum ent .  I  he ld  th a t  the  p resen t  c a se  d id  n o t  fa l l  w i th i n  the  

th i rd  po ss ib i l i t y  o f  mea n ing  tha t  was con te nde d fo r  b y  th e  

Co m miss ioner  in  th i s  m at te r .  

 I t  wa s  sub mi t ted  i n  a rg um ent  o n  beha l f  o f  th e  

Co m miss ioner  tha t  I  had  e r red  in  no t  app ly ing  the  th i rd  

poss ib i l i t y  th a t  i s  se t  ou t  in  th e  De  Reu ck  mat te r  to  th e  

issue s  tha t  were  b e fo re  me fo r  co ns idera t ion .  

 In  tha t  regard ,  i t  was  sub mi t ted  o n  beha l f  o f  th e  20 

Co m miss ioner ,  th a t  I  ha d  to  re cons id er  m y f ind i ngs  on  

wh ether  th e  c i r cu mstan ce s w ere  n o t  lean ing  more  to ward s  

an  app l i ca t ion  o f  the  th i rd  poss ib l e  mea n ing  a s  se t  o u t  in  

the  De Reu ck  mat te r .  

 The  sub miss ion  is  fu r ther  tha t  ano ther  Cour t  
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recon s ider ing  tha t  i s su e ,  wou ld  f ind  in  fa vour  o f  th e  

Co m miss ioner  r a ther  th an  in  th e  favour  o f  G lencore  

Oper a t ions  ( Pty )  L td .    

 The  seco nd g roun d on  wh ich  t he  Ap p l ica t i on  fo r  

Leave  to  Appe a l  i s  p re mised ,  is  tha t  I  had  m isco nst rue d  th e  

purpose  o f  t he  no te  con cerne d .   I  d ea l t  w i th  th a t  i s sue  i n  my  

judg ment .  In  par t icu la r ,  I  d ea l t  w i t h  the  Budg et  Sp eech  b y  

the  M in i s te r  o f  F inan ce  dur in g  200 1 tha t  wa s re l ied  u pon  i n  

the  mat te r  b e fo re  m e.    

 When cons ider ing  the  le v ies  on  fue l  and  p aya b le  10 

by  Co nsu mer s  o f  d is t r ibu t ed  d iese l  fue l ,  th a t  a re  r a ise d  i n  

respe ct  o f  the  Road  Acc iden t  Fun d,  so me le n ien cy  i s  ca l led  

fo r ,  and  o ught  to  b e  in t r oduced to  en coura ge  

com pet i t i ve ne ss  w i th  In te rna t io na l  Co mpet i to rs  o f  M in in g  

and  L and a s  a  p r imary  p ro duct i on  sec to r .  W h en de a l ing  w i t h  

tha t  i ssue  in  m y judg me nt  I  ma de a  f ind ing  con t ra ry  to  th e  

s ta ted  p urpo se  o f  th e  ac t  t o  co l l ec t  revenu e an d  no t  to  han d  

revenu e  ou t .   I  dea l t  co mpreh ens i ve ly  in  my ju dg ment  w i th  

tha t  i ssu e ,  and  in t end  to  no t  de a l  w i th  i t  fu r ther .    

 The  four th  g roun d tha t  i s  ra ise d ,  i s  tha t  I  d ea l t  20 

w i th  th e  a rg um ents  ra i sed  be fo re  me on  b eha l f  o f  th e  

Co m miss ioner ,  in  a  c i r cu la r  ma nner .   In  do in g  so ,  I  

com me nced on  the  wron g p remise  to a r r ive  back  a t  the  

sam e wrong  p re mise .   T ha t  g ro und  wa s no t  deb ated  fu r th er  

in  o ra l  a rgu me nt ,  an d  i t  ha s  no t  b een sho wn where  I  h ad  
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depar ted  f ro m such  a  wron g  reaso n ing  p re mise  an d  ho w i t  

wa s c i r cu l a r  to  a r r ive  ba ck  ther e  a t .  

 The  f i f th  g ro und r a i sed  was o n  wh ether  o r  no t  I  

had  cons idered  th e  words :   

 ‘Bu t  no t  inc l ud in g  pos t  reco very ,  o r  pos t  m in in g  

p roce ss in g  o f  those  m inera ls  in  Note  6  [ i i i ]  [ cc ] . ’  

 I t  wa s  sub mi t ted  t ha t  i t  ra th er  sup por ts  th e  

Co m miss ioner ’ s  in te rp re ta t io n  tha n  the  on e  I  had  g i ve n  to  

the  word  “ inc lud e” .   I  dea l t  w i th  the  var iou s  issues  in  m y  

judg ment  a nd  ne ed n o t  dea l  w i th  th a t  aga in .    10 

 I t  i s  c lear  tha t  th e  Com miss io ner  p r imar i l y  re l ie s  

on  the  th ree  ma in  g roun ds tha t  w er e  ra ised  in  o ra l  a rgu ment  

on  be ha l f  o f  t he  Co m miss ioner .  T h e  fac t  t h a t  there  a re  t wo  

judg ment s  by  th i s  Cour t  wh i ch  a re  d iverg en t  a nd  thu s  

requ i res  the  a t ten t io n  o f  a  Cour t  o f  App ea l  to  se t t le  as  i t  

were  fo r  “once a nd  fo r  a l l ”  the  p roper  in te rp re ta t ion  to  b e  

g iven  to  th e  word  “ inc lu de” .  

 Mr  Vo ste r ,  on  beha l f  o f  G len core  Oper a t ions  S A  

(Pty )  L td  su bmi t te d  tha t ,  apar t  f rom the  fac t  tha t  the  Canyon  

Re sources  (Pt y )  L td  m at te r  i s  c lear ly  d is t i ngu i sha b le  o n  th e  20 

fac ts ,  t here  i s  n o  d i f fe ren ce  in  ap proach ,  and  as  a l read y  

recorded ,  tha t  Cour t  d id  no t  dea l  w i th  the  in te rp re ta t io n  o f  

the  word  “ i nc lu de ” .  

 I t  i s  no t  to be  found in  th a t  jud gme nt  tha t  i t  

cons idered  th a t  i ssue ,  an d  i t  doe s  no t  ap pear  f rom th a t  
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j udg ment  th a t  i t  gave  an y  co ns id e ra t ion  o f  the  De Reuck  

judg ment ,  o r  wh ich  o f  the  th re e  po ss ib le  in t e rp re ta t ion s  a re  

to  be  ap p l ied  to  the  word  “ i nc lu de ” .  

 In  my v ie w ther e  is  no  d isharm o ny in  the  two  

judg ment s  tha t  wou ld  requ i re  t he  a t ten t ion  o f  a  Cour t  o f  

Ap pea l .    

 I  have  a l rea dy  de a l t  w i th  the  secon d g roun d  

re la t ing  to  the  a l lege d  miscon st ru in g  o f  the  purpose s o f  the  

enact me n t  wh ich  in  fac t  r uns  ha n d - in -hand  wi th  th e  th i rd  

g round.  10 

 I t  i s  h igh l ig h ted  by  Mr  Vost e r ,  on  be ha l f  o f  

G len core  Oper a t ions  SA ( Pty )  L td ,  tha t  I  dea l t  w i th  th e  

concess ion  by  the  Com miss ion er  in  h is  Answer in g  Af f ida v i t ,   

tha t  an y  con te n t ion  t ha t  a n  a c t iv i t y  cann ot  q ua l i f y  as  an  o wn  

pr imary  p ro duct io n  ac t iv i t y  in  m in i ng  because  i t  i s  no t  on e  

o f  the  ac t iv i t ie s  l i s te d  in  no te  6  [F ]  [ i i i ]  o f  the  Sched u le .  I t  i s  

fu r ther  sub mi t ted  tha t  th a t  a rgu ment  is  f lawed.  

 On the  bas i s  o f  tha t  concess ion  i t  i s  d i f f i cu l t  to  

unders t and  ho w a nother  Cour t  wo u ld  co me to  a  d i f fe ren t  

conc lus io n  than  on  the  o ne  tha t  I  h a d  a r r ived  a t .   20 

  I t  fo l lows tha t  I  am n o t  persua ded nor  conv ince d  

tha t  ano th er  Co ur t  wou ld  co me to  a  d i f fe ren t  con c lus i on  to  

tha t  wh ich  I  ha ve  co me to  in  my judg ment .  In  par t icu l a r ,  

wh ere  there  a re  n o  co n t rad ic t in g  judgm ents  on  the  very  

issue  th a t  I  had  d ec id ed .   
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  I t  fo l lows th a t  the  App l i ca t ion  fo r  Lea ve  t o  

Ap pea l  can not  su cce ed.    

 There  is  no  reaso n wh y the  usua l  n orm  in  respec t  

o f  cos ts  sho u ld  no t  be  ap p l ied .   

 I  g ran t  the  fo l lo wing  Ord er :  

 The  App l ica t ion  fo r  Leave  to  Ap pea l  i s  d ismissed .  

The  Co m miss ion er  fo r  th e  So uth  Af r ican  Reve nue Serv i ce  is  

to  pay  the  cos ts ,  such  cos ts  in c lud e  the  cos t  consequ ent  o n  

the  em ploy  o f  sen io r  Coun se l .  

 10 

 

 

 

 

 

      

   


