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JUDGMENT

BERTELSMANN J: [ am about to deliver.judgrénent on the
application for absolution from the instance. - ;

The plaintiff has instituted two actions against théa defendant.
Both arise from the following facts. In 1987 the {Slaintiff was
licensed to conduct duty free shops at the Beit Bridge éborder post.
For this purposeé it wés licensed in terms licence BBR soaﬁ 1, a further
licence BBR 0QS18 entitled the plaintiff to. operatéja a bonded
warehouss. f

In August 1987 plaintiff was, in terms of its ;jicence, also
entitled to export goods to countries beyond the bord{brs of South
Africa. It entered into several transactions with a closq‘;e corporation
calling itself Afrca Trading CC. This business was repreisented in the
transactions wi<h plaintiff by one Muller.

During the trial it was at all times common causegbetween the
parties that Africa Trading was conducted, as it was put in counsel’s
opening address, by "a bunch of smugglers™. in term%s of the said
agreements, which | accept at this stage were enteré«i:l into by the
plaintiff entirely bona fide, plaintiff sold ‘several con%signments of
cigarettes to Africa Trading for export, ostensibly to Mefalawi.

The transfer of the cigarettes was undertaken b'y a transport

business calling itself Regrub. The transaction commen{ped in August
1997 when the first consignments were sold‘.to Africa }T'rading. Mrs
. . )
' !
Qosthuizen prepared the necessary documentation on:behaif of the
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plaintiff. In these documents, she indicates in the to('a right hand
corner prominently the name and the address of the gonsignes to

which the cigarettes were exported to.

[t is common cause between the parties that the consignee
indicated in this way by the supplier is a ficitious entityj, its address

does not exist. | will deal later in this judgment with the terms upon

which the parties agreed that this was the case. |
The first consignments were exported froq‘h plaintiff’s

warehouse. Later consignments were delivered to a warghouse which

Africa Trading had obtained a licence for. Such a trg‘ansaction is

entirely lawful, provided the necessary documentation is regular and
complete. It is common cause that.the plaintiff is the e><3:porter of the
cigarettes. It is correctly so indicated in the doé:umentation.
Although there is nothing to prevent the consignee from ioaying South
African suppliers in South African currency, ev:j}-mtually the

;

consignmee must pay in foreign currency. Payment must be made
|

either to the agent or to another intermediary ‘where pa}yment is not
|

made directly to the exporter.

Goods such as cigarettes are normally subject to excise duties,

i

“but when cigarettes are obtained for export purposes, n’p excise duty

i ,
is payable in terms of section 18A of the Customs ard Excise Act

91/1964 as amended, inter alia by Act 45/1995, |

The section reads as follows:

"Exportazion of goods from customs and excise gNarehouse:

I
(1). Notwithstanding any liability for duty incurrgd thereby by
|

any person in terms of any other provisiox_:-\ of this Act,

|
i
{
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any person who exports any goods fram a ¢customs and
excise warehouse to any place outside tihe common
.
cuszoms area ‘shall, subject to the prg'ovisions of
subsection {2], be liable for the duty on all gfgoods which
he so exports, :
Subject to the provisions of subsection [3]] any liability
for duty in terms of subsection [1] shall cease when it is
proved by the exporter that the said goods hf,ad been duly
taken out of the common customs area.
If tne exporter fails to submit any suchgproof as is
referred to in subsection [2] within a perion:fi as may be
prescribed by a rule he shall upon derr;;and by the
Controller forthwith pay the duty due on thi:)se goods.
No goods shall be exported in terms of this%section until
they have been entered for export. l
No such entry for export shall be tendered !lpv or may be
.
accepfced from a person who has not fu(i*nished such
security as the Commissioner may requiire, and the
Commissioner may at any time require tn?at the form,
nature or amount of that security be alter;sd in such a

way as he may determine,

The said exportation of goods shall be s@xbject to the

t

rules and such conditions as the Commijssioner may
impose in respect of the goods concerned or any class or
!

kind of those goods or those goods{exported in

circumstances specified by him, and the C;ontrol(er may

i

!
{
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refase 10 accept bills of entry for the said gxportation of
goods from an exporter who has failed to' comply with
the said rules or conditions or who has c;committed an

offence referred to in section 80.

(8). The commissioner may determine the roads and routes
and the means of carriage of any goods $0 exported or
anv class or kind of those goods or anyé such goods
carried in circumstances specified by him.

9. No person shall, without the 'permisjsion 0f the
Commissioner, - divert any. goods éo eﬁported to &
destination other than the destination dec!afared on entry
for exportation. [

10. The Commissioner may specify the docu}ments to be
preduced by the exporter on entry for e;xportation in
respect of any goods so exported:or any c!,éss or kind of
those goods or any such goods ieXported in
circumstances or to a destination spaciﬁedi by him."

In order to ensure that goods are indeed sold for »expc}prt and, once

acquired for that purpose, are indeed exported, the d%efendant has

. j
instituted various controls at all borders posts, Some of ‘tg.hese controls

consist of the preparation and verification of prescribed

documentation and the physical checking of loads paésing through

such border posts which are said to be expaorted.

Mrs Qosthuizen testified that in respect of those gonsignments
|

which were loaded on Regrub’s truck at plaintiff’s vve;:rehouse, she
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was responsibls for the execution of the relevant actiohs. Once the
order had been prepared, she made arrangements fof)r a customs
official to come to plaintiff's warehouse to supervise, v}xith reference
to the commercial invoice (where applicable and availa;b!e), and the
DAZ25 that the goods declared therein were indeed loaded into the
truck. ’

Once the customs official had supervised the loading the truck
would be sealed with the official customs seal. Plaintéiff and Africa
Trading did not have their own seal which some other ;}.expo‘rters and
transporters'afﬂxed to their trucks once they had been? loaded.

After loading the truck was taken to the border éost. Because
it was packed under supervision already, it could be f%sbtracked. It
could enter the border post through a restricted area in?wmediately.
Some reference was made during evidence to the fajict'that small
trucks in the region of three tons were in any event allufpwed into the
restricted area and need not wait like other truck:ss outside the
restricted area until the necessary paperwork had been diompleted, but
nothing much <urns on that.

Once the truck, preceded by Mrs Oosthuizen's cziar in which the
customs official was also travelling, reéchéd the reéstricted area,
further documentation must be completed before the g;oods could be
exported, A DA73 requests a physical inspection of éthe load. This
was handed with the DA25 and the invoice to the supefervising official
and was then given a so-called S number, because the d?ocumen’tation

was handed in this fashion to the supervisor. '

Where the load has been placed on the truck und;er supervision,

10

15

20

25




16122/98 & 17536/99-P 7 - . : JUDGMENT
the physical inspection normally consists of a check of the existing
seal. All the documents would be stamped with thefj appropriate
stamps, cross referenced by the numbers alloca‘(_;ed thereto.
Eventually the load would be allowed to leave for Zimbeibwe. There
are similar controls on the other side of the border, No;l evidence of
these controls has been lead although the court has hau;{ the benefit
of a physical inspection of the facilities existing on the ;pther side of
the border.

Apart from recording the fictitious consignee at a'non existing
address, the decuments prepared for the relevant consignment of
cigarettes appear to be complete and regular on the faqfe thereof. It
is common cause that ons of the trucks be!ongingf; to second
defendant transporting such a consignment, was app‘are}ntly tound in
the vicinity of a popular garage some distance outside 1§:he restricted
area in South Africa, after the formalities authorising the; export of its
load had been completed, with its load still in place.

lnduiries elicited information that allegedly onlygf two trucks
carrying Africa Trading’s consignment ever reached thfre Zimbabwe
border. Mrs Qosthuizen had only indirect. ,knowlec&ge -of these
averments, but was generally aware that something Qntoward had
transpired in these transactions with Messrs Muller anq Burger.

After some time and asfter presumably having inv;‘estigated the

|
matter (this is an assumption), defendant informed t!j;e plaintiff by
letter that plaintiff was lable in terms of section 19[7]§and 44[8] of
the Act for excise duties and for payment of a subst?antial sum in

|
terms of section 87(1] read with section 88 of the {A\ct in lieu of
i
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forfeiture of the cigarettes, which could no longer be four'fd but which
would otherwise have been declared forfeit. i

At the same time defendant exercised a lien over plaintiff’s
warehouse and duty free shops at Messina and’ Beit Bricgige, thereby
effectively closing dbwn the whole of plaintiff's busines?s. This lead
to an applicatior. by plaintiff for the release of the impogimded goods
against appropriate security being furnished. In thjé interim a
settlement was reached by the_parties.’ This‘settlementécovered the
aforementioned issues as well aé some 400 cartons of ciﬁgarettes and
cash found by the defendant in Africa Trading‘s pos%session, but
belonging to plaintiff. .

Plaintiff issued summons in 1298 in the first of thaff two actions
which have ther been consolidated for purposes of this tlj‘ial.' It claims
a declaratory order that it has discharged-its duties in terrjns of section
18[Al] of the Ac: and is thus not indebted to the defenda;nt in respect
of excise duties. It seeks a further declarator that it is n:;ot obliged to
effect any payment iﬁ lieu of any forfeiture. At the samef: time a claim

|
for damages eventually arising from the closure of plaintiff’'s duty free
I

shops and warehouses was.included in this case, which need not be
|

determined now, however, as the parties agreed to request this court

in terms of rule 33(4) to seperate the issues. Claim B related to the

attachment of =he cigarettes and was later postponedf as the issue

was not yet rips for hearing. |

(
b
i

b :
In 1999 a further action was instituted in-which plaintiff claims
damages from the defendant if it is held that plaintitf ls} indeed liable

, . L
to the defendant for the payment of excise duties. The claim is based

i
|
!
i
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on the alleged failure on the part of the defendant’s efamployees 10
ensure that the goods did not in fact leave South Afjrioa, theresby
allegedly breaching a duty of care toward .plaintiff. This Ifssue will still
have to be determined -if plaintiff is unsuccessful in ré}spect of the
declarator that it is not liable for such payment.

At present | am only concerned with an ap,?plication for
absolution fromr the instance at the end of the plainé‘iff’s case in
respect of the first claim, the declarator that the plaintiff fhas complied
with the provisions of section 18[A] of thé Act and is%therefore not
liable for duty. ?

In support of its claims plaintitf led the evide%;noe of Mrs
Qosthuizen, already referred to, who basically dciascribed the
procedures at Beit Bridge which | have outlined above. Ighave already

alluded to the fact that the Court and the parties cbnducted on

inspection in_[cco of the customs offices at Beit Bridge and the

!

Zimbabwe border. Plaintiff then closed its case. |
i

Relying upon the provisions of the Act an}d the rules

promulgated thereunder, Mr- Dunn'SC on' behalf of trfne defendant
|

applied for absolution from the instance. He argued thait the plaintiff

had adduced no evidence whatsoever that the goods 'ha:d been taken

|
out of the common customs area at all. In addition, it :gwas virtually

common cause that even if the goods had been take%n across the
]

] .
border, this had not been bona fide and lawful as the ¢onsignee did

not exist and its address was a sham. Apart from secti?on 18[A], Mr
%

Dunn SC referrad me to the provisions of rule 88" whjch put more
|

!
meat on the skeleton of the provisions of section 18{A].

|
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Regarding the importance of a proper description of the

consignee, he also relied upon section 40[1] of the Act and in

particular [c] thareof which reads as follows:

"40 Validity of entrance:

[1] No entry shall be valid unless -

fal

[b]

[c]

in the case of imported or exportecj:i goods, the
description and particulars of the gc;oods and the
marks and particulars of the packagqefs declared in
that entry correspond with the de;gscription' and
particulars of the goods and the§ marks and
particulars of the packages as reporte;ed in terms of

{

section seven or twelve or in any certificate,

permit or other document, by| which the
o

importation or exportation of these goods is
!

authorized; : e |

i

the goods have been properly d'esi;ribed in the
entry by the denomination and with tfipe characters,
tariff heading and item numbers and céircumstanoes
according to which they are chargedﬁ with duty or
are'admitted under any provision of ’ui’his Act or are
permitted to be imported or exportec::d;

the true value of the goods on V\é/hiGh duty is
leviable or which is required to be déeclared under
the provisions of this Act and the tn%;e terrority of

|
origin, territory of export and mea Ifs of carriage
have been declared....”

!
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He also referred me 1o section 102[2] and [4] dealing Mith onus of

proof and which reads as follows:

"102.

Sellers of goods to produce proof of payment of
i

duty,

(2]

i

-

In any prosecution or proceedinégs under this
Act, any statement in any rec{prd, letter or
any other document kept, retairﬁhed, received
or dispatched by or on behalf dif any person
to the effect of any goods oﬁi a particular

price, value (including any commission,

~ discount, cost, charge, expense, royalty,

j
treight, tax, drawback, refund, rebate,

1
remission or any other infom‘ration which

1

I .
relates to such goods and has ja bearing on

such price or value) or quaniity, quality,
|
i

nature, strength or other characteristic have
!

been manufactured, importefd, ordered,
1

supplied, purchased, sold, dealﬁ_ with orin or

held in stock by him at any time, shall be

i
admissible in evidence _agains'lt him as an

admission that he has at] that time
i

manufactured, imported, order{ad, supplied,
|

. l, .
purchased, sold, dealt with orin or held in

stock goods of that price, valt?,:e, quantity,

1

quality, nature, strength or other

t
i
i
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(4]

characteristic, [sicl.

If in any prosecution under this Act orin any
dispute in which the State, thé Minister or
the Commissioner or any offic%r is a party,
the question arises whether theg proper duty
has been paid or whether any goods or plant
have been lawfully used, imported,
exported, manufactured, réamox)ed or
otherwise dealt with or in, or ';/vhether any
books, accounts, documents{, forms or
invoices required by rule to bjs completed
and kept, exist or have been du;ﬂy completed
or Kept or have been furniq;hed to any
officer, it shall be presumed tiwat duty has
not been paid or that such gﬁ;»ods or plant
have not been lawfully useéd, imported,
exported, manufactured,. n_iemoved or

otherwise dealt with or in, or that such

‘books, accounts,. documents, forms or

invoices do not exist or have not been duly

completed and kept and have not been so
' !

furnished, as the case may bje, unless the

contrary is proved.”

i
i
)

When he was questioned about the present Wordji|wg of section
|

|
18[Al, which was introduced by an Afrikaans amendmerilt, particularly

!
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[2] which reads: "uit dle gemeenskapllke doeane gebled geneem Is”
in the signed version, Mr Dunn SC submitted that this cliéarly implied
that a lawful transfer across the border had to be proved 1:;o'this court.
| must confess that | entertain some doubt about the.conéfstitutionality
of subsections 102[2] and 102[4]. The issue has not beéeen raised on
the pleadings and was not fully debated before me. | tjoelieve that |
can dispose of tne issue, however, without reference 1o 1éthis section.

Mr Van Blerk argued in answer to the defendant’sic submission
that the plaintiff need do no more than show that the doicumentation
which the defendant’s employees prepared, indicated ithat the full
procedure required for goods prepared for export had be}en complied
with and that the documenfation therefore showed thqfat the goods
would, in the ordinary execution of the duties restiri;g upon the
customs officials, and the exporters’ representatives, hav;e been taken

!
out of the country. This was supported by the defehdant’s own

{

allegation in the application proceedings prior to the issueéof summons

that two consignments had in fact reached Zimbabwe, ailthough they

!
1

had allegedly been taken back to South Africa.
In regard to the recordal in the pre-trial minute the:gt the parties
agreed that the sonsignee was a fictitious entity, he empi)hasised that

this agreement was strictly circumscribed. This is inds;aed the case
!

and the paragraph reads as follows: ;

"9. The Plaintiff was asked to admit that no bL{siness called
|

RFA Supplies existed at the relevant time 'or at all and

i

that no address such as 23 Chilomoni, Blantyre, existed

-
at ~he relevant time or at all. The Plaintiff responded

i
i
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thereto as follows:
9.1 The plaintiff does not know nor did 1It ever know

whether or not RFA Supplies existed at the

relevant time and. whether or not tk}ere was an
address, 23 Chilomoni, Blantyre exis{f:s or existed
at the relevant time. [sic] .

9.2 The plaintiff's legal representativei have been
informed by the defendant’s legal repjresentatives
that they are instructed that RFA Supfplies did not
exist at the relevant time and thereé is no such
address at 23 Chilomoni, Blantyre. [sic]

| |
9.3 Inorderto avoid unnecessary evidence the plaintiff

l
)

will and does admit these facts." ;

i

In any event, so the argumant ran, plaintiff had addgced»enough
|

evidence to constitute a prima facie- case which shl;puld put the

defendant upon its defence. i

When | questioned Mr Van Blerk about the obviqius failure to

call any witness from the transport contractor or the actu;al consignee,
|
Mr Van Blerk contended that this was not necessary in ﬂjfe light of the

|
documents which were in order. In-any event, he suibmitted, the

court is not entitled to take into account the absence fpf witnesses

who might best be able to explain the fate of the consignment at the

stage when absolution is considered.

| do not agree with this submission. The decision of the full

Bench of this division in Geoghegan v Pestana 1977 [4] SA 31 [T] a

|
decision of VILJOEN, J. (as he then was) and King, A.Ji. (as he then
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was) is in point. [t deals with the granting of absolution from the
instance, and whether or not the fact that witnesses vxivhich could
have been available and evidence which ought to have beeﬂfn available,
were neither called or adduced, could be taken into consideration at
this stage. The court said the following on page 34-B an?;:i further:
"There are two aspects in establishing of a primaé'facie case
calling for an answer. Firstly, the plaintiff must sh}ow that he
has gone as far as he reasonably can in producing e\iridence and
secondly that the evidence produced is of such a ch;aracter that

if unanswered it would justify a reasonable man m finding for
|

the plaintiff on the matters in issue and on which the onus
i

rested on the plaintiff. Vide Ex Parte Minister of Jt;/stice: Inre

R v Jacobson and Levy, 1931 A.D. 466, and Rf v Mantell,

i
1959 (1] SA 771 [C]. ‘

i

. , . ' |
The plainti{f could, in my view, reasonably have produced more

evidence cr at least proved that he had attempted to obtain
i

such evidence. If the defendant was an employs;;r he would

have had some records or there would have been some records

available such as licences to carry on business, unemployment
‘ 1

insurance, levies ... etcetera. A mere inspection of@the place of

s
business of the defendant, as appears from exh. G, would have

resulted in evidence of the nature of the defendantﬁ's business.
|
! :
If it was the growing and supplying of fruit and veg?etabies this

would have been a significant piece of evidence. iThe plaintiff
' t

P
could also. as argued by Mr Horwitz, have proved ’c;he signature

i

on exhs D and E by means of a witness comparing it with the
|
|

!
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defendant’s signature on his discovery affidavit. The police had
the names and addresses of the drivers of all {he vehicles
involved in the accident. The plaintiff could reascj:)nably have
called thern in regard to their observations, if any.E The driver
of the truck could have been subpoenaed to gi\nje evidence.
There is no evidence that tﬁe driver of the trufpk was not
available to give evidence."

The last two sentences applied in particular, mutatis mut,;mdis," to the

present circumstances. ;

Although the judgment has been critizised in ar\ot:iher respect,
the portioh which | have quoted from, and especially 1f;he fast two
sentences, which form the ratio of the decision, weregnot differed
from. Apart from the fact that the judgment is binding:; upon me, |
respectfully associate 'myself'with it. The fact that availahfile witnesses
were not called and that no attempt was made to iiexplain their
absence to this court, allows the argument on absolutiqin that these
witnesses would, in the ordinary course of events, havdj been called,
Their unexplained absence allows the inference to be drafwn that they
would not have helped the plaintiff’s case. .

In any event, even if | am wrong in this regard, {:he argument
that the documentation in defendant's possession% constitutes
evidence upon which a court might hold in favour of the plaintiff that

the goods were in fact taken out the common custom\s area, is ill-
conceived. Tre documents go no further than to show that the
consignment, addressed to an admittedly fictitious cfpnsignee and

entrusted to a bunch of smugglers to transport, was erpared by the
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lawful exparter. Non constat that the goods in fact left Séouth Africa.
The court is not required to artificially close its eyes to tfhe fact that,
had there been any kind of documentation in Zimbabwe ?or in Malawi
to support the suggestion that the lawful consignee cou}d be traced,
or had a witness been available to show proper delivery Eof the goods
involved, that rhat evidence would have been produjced. Such
evidence is indeed required by section 18A(2). The dogcumentation
prepared by tha defendant on this side of the bordéer does not
constitute proof that anything was exported at all, even lq;ess is it proof
of the fact that anything was "awfully exported. l'agree W|th Mr Dunn
SC’s submission in this respect, that "wel" must be readg‘as "lawfully
taken across the border",

The abserice of such evidence is not explained. Co}nmon sense
indicates that it does not exist. Plaintiff has consequeéwtly failed to
bring any evidence to prove the essential fact which it miust establish
to succeed. Theare is nothing before this court upon thich a finding
on this issue might be made in Plaintiff's favour, even if tliwe defendant
were to be put upon its defence.

Consequently the application for absolution must sg?tcceed. Such
an order is made and in accordance with the parties’ requéest, no order

as to costs is made at this stage.

A<4<Or»r>»
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