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IN THE HIGH COURT OF SOUTH AFRICA
[CAPE OF GQ()D HOPE PROVINCIAL DIVISION] .

CASENO : A447/2()01
i~ tna meiter between

THE COMMISSIONER FOR THE SOUTH AFRICAN

REVENUE SERVICES Appaiiant
cnd _ _ —
JF KOTZE | L Rescondent

.UDGMENT DELIVERED THIS 8™ DAY OF AUGUST, 2002 |

FOXCROST, J : Thisi: an cpoeal against the decision ¢” the Cope
Income ~ax Speciar Court embodied in a iudgrent given by the Presidens

of faat court on 17 Decamber 1999.

The Prasizeni of the Speciel Cour (HODES, Al), anc cre mermbsr ol the

court, hald that areward received by Respondentin the 1992 vecr of
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sssessmert In Th@ sum oF R200 €00 was 10 be excludec fror the
gefinion =f "grossincorme" as agfinec insecticr | oF the ncome Tax. AC,

52 0f 156 {cs amendec) 'the Ac?, in perticuior paragrag: 2] trsredi,

d.

(

snce thev haic it not ic be a receiot “in respect of " senvice: rencar

B TRe Goce ricnt member dssented. “he cssessmeant-for the 1993 icx yecr

was accordingly set cside;  hence fhe aresent oppecl ov the

Commissiongn.  “hera is cisc a cross-gopedal agcirs: the Jnarimous

et e e T R . . - -

finding of ‘ne Special Court that @ “service™ 1ac beer enderec when
the Resoondeni gave e South Airican 2clice ceicin in‘emctior. {the
giferencs in the Special Court concerned the guestion wheikzr ine

reword wes scic to Respondent “in respect of” such service.

Responaznt was in 1973 ¢ cLsinessman rurring < restaurari cnc sed
and brec.<icst @stablishment in Springock. Fe had eceived i~e sumof

R2C3 000 fremr he Sourh Africar Police after giving ~hem informciion in

(¢ 1]

regord i0 “h= possibily of an llegai purcnose of uncy? siamongs. H

]

had been azoroache: by overssgs visitors wie srowee o interas !

.....
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obicining diamorid mining ccncess.ons, ana aiter Jesponds’ ~ade
enguiries fror~ ine Demon wac hac given t-ese visiors &5 Azme, ~e
sJspeciec iheot some’ hing wos amiss. Se:oLse Respo~gen: was
c'onéem ad InC7 ne might becorme conneciec wiin ociavicily cnmina,

- ociivilty, and in bari'cular be perceived ro be ’ir.‘ ‘\"J;socicfion:?vi?iﬁ persons
planning to engage ir llegai dicmond rrcnso':ﬂﬁons, he ?eieprxc*aec a
fiend who \};'arxed for the diomond detective bronch in Kimberley for
ocvice. ke was Od\}ise-:‘ to discicse evarything that had tanspired 1o the
.police in Sorirgbox, which Resoorndent ther dia. The facswhich | have

st oui were agreed ¢ the hearing ogore the Special Court.

It was further cgreed t-at cithough Ressqndenr was a: all meteria’ iimes
awere that “informers’ ore sometimes paid rewerds oy *he police for
infermati'on leading o the arast cnd corviction of persons irvalved ir
- -lic:i diarnonc puying. the Respondent's reasor for going o the police
was {0 proiec nimse!’ acainst any cooearance of invo!ven%ent in
criminal aetiviy and te safeguara nis narre, nis usess anc =is s'anding

in fne cemmurity of Spingbok.
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AZ=er Responaent nad orovidec tne oolice wiir ire facts waeh ore set
 out gbeve, the Vvisitors didd commit an offence ‘rvelving T-& purchess o7
uncut diamonasin Cape Towr,  After being caught it ¢ 22iice TIL gy

were culy Hrisc ond convvicied of ine oifence of plich ciamond dwving.

Respondent thereafier raceived ‘re rewarc of R20C OCO from the South
Affican Poiice, of which k86 00C wes essessed 1o tex in respect 5° that

emount for the 1992 year of assessment,

- 1t was furner cgreed bratween the paTiiesin fhe Special Zour that s
T Respondizni hes never before, nor since ‘hese evens, given cry
in“ormation of a similer nature fo the police, nor had ne svarreceives Sy

otherreward Fom e pofice. 1t wes clso reccrded ingt Respord=snt had

nad a siroke in Agril 1655 and was for s recsor enc on medica: advics

unatle o be present to give evicence ai the hecrirg of ne aopeal in

tne Special Court. .t was further recorded thai
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iSee

iudgment, poge 72.0f ‘ne Record).

wi2 The soie issue beiween fhe D"'f"'le‘ isw -ef'*ef on the feets set
out above, .‘h amount of R200 000 recaivec by the SDCSION:

consiftuted gross incom in his hanas i re~s of paregredh | ic) of
ine definition of "¢ross income" i sectic” i1} of the Inccme Tax

o1ttt

Ast No. 35 cf 196z, as amenged;{"the AcT";

it was ccrmmon cause in the Special Cout that e scid su™ CoJic noi 02

texed urider the generc! defintion of “gress rcome” Decause i wasan

amount of a cgpiia. nciure. it was further ccmmon cause tha' since

there was no relatonshin of smployer anc empioyes beiwesen ine poice

and the Appeliant in tha Special Cour, - foliow 2d *her the scid sLmi aiso

aic nct fob into gross income in terms of paregraph (I of the aglirtion ©

"gress income'” end the Severta Scwecuie fc ine Act.
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Tne ralevan' seTicn o parcgreph (<) of the delnitior of “gross inccme"”

is as foliows :

i o~

“Ar/ amolrt, inciucing eny valuniary owarg, received cf ecorusd

M ’
recei

in resoect of services rengered or any gmouny ... e ¢ or

[1)]

accrued in respesi of or by virtue of any employmeni or ‘he

nokding of any office.”

There wcs clearly no emclovmer: or Folding oF cny Ofiice asoliccble vo
the present situction, s¢ the issue is simoly wnether ‘ne amiourt -ecsived

was “in raspeci of seiv £as rencersc”.

-+ woJid say in passing “hat ine
oadifional wcri "or v vitue o ir:v‘fhe second pcrt of the parcaraph,
relafing n‘o empioymen’, or oifice, wotic sesr to be inciuged wiin ihe
Enfenﬁon c'; previding for ¢ siiuation w".ére ¢ sum of money was recaived

bv an errpicvee. no: forwork actuclly sone as oer of Ws employmert,

~.
.
.
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out connected jo the faci cf nis ampioymeni, “or dv virtue of" such

. employmeni. -

In mv view. the words “by vitue of' @0 no7 widen the extent o° e

relationshio berweer, the respeciive pariies, bui merely caier for the

situgiion which ! heve rrenticnec.,

in a lettar dated 31 Jenuary 1996 addressed 0 Appeilant Gv the

Resoongani's accountants anc wiich served as the Respordent's formal

objestion 1o ine assessment. the ‘clewing is recordea :

“PDie tosvalling vas ver n fcevailige ocord en dit was nis die

prmére cogmek van gig persoor om wins i@ MoK LT die

cnscksie nie. S/ uitfgangsount wes om inligting oor *e dre in die .

bekamping var Miscaca. 2ot vergoeding uiteindeik oetca! was.

e TElA S
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wos van 32Kondérs belang.” -

ne emphusis hed been wupniec by Counse; for ASEeicn:.

In 19e Speciar Court, # was unarimously decided that the fumisning of the

informaticr referec {c Jio constitute “servicss rendered", out by S

).

majordty of 2 fo 1 it was furiher held thai the reward recsives by

<

Respondsni was not “i1respect o tne renaering Of services. As Mr

Perarsen, wno appecred with Ms Sichardt for Appellant, suomitisg,

This questior: is e subjeci ¢ fhe gpoeci by ihe Commissicner.”

On behcif of Responaent, ¢ cross-apeear hos beer noted agcirs: e
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oor:ic;-w of the judgment in whicn H0DES, Al reccroec she unanimous
_viewa the Soecel Ccurr thet “he discicsure of ir:‘ﬁ'ﬂéﬁo-s oy ine
Fespondeni 10 ?he Souir A."icpn Police constifures ¢ “ser/ice "encared”
by the Eé;ponc’en‘..

Mr Emslie, whe cpgedred on denalf of Respondem‘;‘ sb-'v:.:’rh%r.r-sv ihat the
orovision 9F ‘nformatior i ¢ siiuation sich s this 2oule nev amount to the
rendering of a service. HercissC a number cf exampies oF voluntary
octs by concemnec ciiizens, never expacing ic oo7ain any reward, who
hdd foriLitousy receiv 2d money Tor “services rendersc’. - In These
siruations he submitred, it would oe unrecsonadie 70 1ax sLCm persons for

oerforming w-ct they Fad obviously regardec cs a civic duiy.

I do not consder it necasscry to examine those situctions ir cetall. Many
of them wou.2 orobakly be exz.gined by reference 10 i=2 remarks of
BRIGHTMAN, . in MOORE v GRIFFITHS (INSPECTOR OF TAXES) 1972[3] All ER

1399 (CH1 at411b, whe"e the folowing was s‘ated :
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"THe irug purcoss of the paymen: was ic m2% Ais portic astion jn
an s=xcepﬁoné! avens, ncmely the winning of the Warzs Cuo
Championshio - axcepiions! Deccuss *=e cup iz .coen for
corr peiffion oniy eve.ry».;'our y2Crs and hes never berore :-:-e_r} won

by nis couriry. i other words the caymernt had the gugivv oi @

testimonicl or accolade racher fach the gugity of remunergtionfor

services rengerac " lempnasis suoclied:

See alsc STANDER v COMMISSIONER FOR INLAND REVENUE, 1997(3) SA 417
at 624, where his £asscge weas quorec with appreva: By this Cour, sitfing

os ¢ ~ull 2ench.

Mr Emslie's excmgie o° someone rescuing . & drowring chid end
subsequently oeing rewarded oy grateiul ocrents would clacrly, in My
view, fall witrin this category of ¢ payment ~eving the auslity of ¢»

accolads.
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wagiever rag cosifion mav oe in regero 1o st exampes, tne ‘2275 o°
© - ihe preser: case Oré quite differani. Wrile | accept the® the mc7ive for
the %e‘:edwone call by Pespancant jo his frisra n the police <nd hi
request *or aavice wes cromptec oy a fecr inct he might be are into

suspicious conduct and tnat his reputation rmight be acmeged, e wes

cerairiy not rewarded “2r having been prompied dy such @ moive. He

was rewc dec for having provided informetion which lec to ‘he crast and ‘

conviction of the perscrs whe had approachad him. If he ~ac not
Drowd 4 ihe ~formaiicn, he woulc obviously.not hove received ine

rawarg.

e

Bk - .

Mr Petarsen  quoted cerfair remcrks ov tord SiMON ‘n BRUMBY
(INSPECTOR OF TAXES) v MILNER [1976[3] All ER 636 (HL), wnse the
learned Judge drew c';er.’nor. 1¢ the confusicn which ™May somstimes

rasult from she Use of 112 expressions “causa causans” anc¢  “‘causa sine

qua non’.
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The latier expression is of assisfcmce'ir. the present cass for ~-= reason |
',~.fhic5j thavejust s‘otgd.- but for 7hé information there wouis “cve been
noreward. Tne more imporan: cuasion i tha proximcte or cracTCCUse
. of the peyment, -or cs exprassed in Latin. “causa causans”. ::.,spi%e' ‘ne
judicicl disquiet in fhe House of Lords i 1976 conceming "o.gr# :dg_d cnc'.
cmbiguops Eo'ncep%s of 2eusaTion cbucned inioin”, the excression Fas
often jou~d fcvéur with our Cour:s. " In INCORPORATED GENERAL

INSURANCES LIMITED v SHOOTER, 1987(1) SA 842 (AD), GALGL™, A.A soic

ing fcllowing ot 8620 :

e -“No difficulty arises when one cause only has 7o be considersc.

The difficuliy arise: when there ars fwo of micrs possidis ccuses. in
sucha case the croximaie or actua! or effeciive cauvze i+ matiers
noi which term s Jsedj musi be asceriainad, and fhe 5 a facival
»isst_Je. I canriot put if betier thar is done by IVAMY or 2335, where
it i scid that or eariier event may bs ¢ gominc-: scuse in
preducing the demage orioss; iy may £e the causa Sing qua non

out the issue s, ic it the causa causans?  VAMY, ¢ *=g cbcve o

paze, ARNCULD ot 735 and GORDON AND GETZ ¢7 223 o sess
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tnaf t1e ru'e ic be cpgiec is causa proxima non remota spectanir.

Counsel for picintifi does noi-disoute Wit is SQic by the learreg
authars. He conterds that isg loss wes the resul of the coniinucLs
procass sef out Jove an gt one canrot singie out EnY o2

event gs being the proximcte cause - the causa causans."”

SN

The economy of the Letir sosaks for iiself.

Mr Peieren drew citenfion’to ‘ne fact that the exorsssion “causa
causans' Wos UseC by FRIEDMAN, JP in STANDER's case (supral. 17's Suife
clecr from *he reierence o DE ViLLIRS v COMMISSIONER OF INL2ND
RCVENUE. 1929 (AD] 227 G* 622 of STANDER's ccse thet The Cour was
contrasting cdirect relionship or "causcl reiaticrship” cr. ihe ore ~and

with & causa sine qua non cr *ne ciher nand.  Agan i 823 & re

- COMMISSIONRR TC | 4 F KOTZE FI
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STANDER gecsion, FRIEDMAN , IP refared 7o the Couna quo's fincing nat

s

he gwers cieany "siards in o direct causal relatic sTin 10 ‘ne sevimec

rengered oy nirs".

'When.. FR:‘EDMAN, - went on St 524 to  sTy nai STANDER was an
empioyee of Trank Vos Motors cnd 7‘"-57 this was ¢ sine qua non ic his
receiving 11e cward, this wes not ine end oF the mar'ar. rus, f ne hac
noi beer an empiovee of a Delic r;fanchfse noice”, he weuid net hove

baen eligible. but {ana | quote FRISDMAN, J°) :

“That fact coss not, however, provide the necessary causa; lin

. beineen fhe serv.ces which he renclered 1o his empioyar cnz his
obtaining of #2 awvard. Those services aig ner corstiuts e causa
céusans of the ov2rd. He did not seek the prize by eniering e

cornpeiition."
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| according! Gisagres witt Mr Peisrsen's submission i *his referan-s is
“somewhct puzing”. I i cieor hai FRIECMAN, P was Jsing The
sxpression e crisply define the direci cousai raicfionsnip 70 whick ne was

referming. - | . L

| do, howevar, cgree wii his sucmissior: that the case & citinguisncble-
from the p-esen: one. In STANDER's case cre WQ;CQricié'ned wih an
employee who received an awarcd not from his emgloyer, but from 2 third
pary. It s also clear from the judgment in thai ccse Thei the mere fact
of empioymeni hed not previded the necassary causat link beiween
whot STANDER had done ond the award he received. NCionly was the
reward given to aim by someone who was not his empiéyer, butii clse
acd ihe cuaiity of ¢ tesimenia: or accolace reiher than the quelity of

remunercion for senvices rercerad.

Tacse features €O NOi come iric Doy on the present facis. The

COMMISSIONER TC / J F KOTZE foo




Respondent was NoT going his  civic dury like the persen r@scuing C
crowning chiid. ke weos afrtio of teing implicarea in suspicious acTiviiias.

=iz motive, therefore, was ¢ protect himself, That is nei worthy of cnv
xin2 of orize. The faci that ne thereafier recaivec coyment which ne did
noT give back shows, conc.usively in my view, thal it wos receivea ior ine

information which he had providec.

Nir Emslie  sougnt to persuade us tndl some remunerctory quaiity was

~aguired in respect of a paymeni o7 & sum of money belore sucn monay

~ouid be «cid io be given in recogniiion of ¢ service renderec.

‘ne pecym:ant on the prasen: facts is cieary noi one of the natre of €

-astimonial or aceoicde, bui i, a¢ wes scic in MOORE v GRIFFITHS, cone.

whicn ncs “the quelity of remunercticr. for services renderec”. Itis *rite
that “services need no” be renderec by virLe of eny conract. ror neec

e cmount feceived ¢or cocrued Se oy recsen ¢f any conraci or

COMMISSICNER ITC / J PKOTZZ. / .. .'.
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coligation: it can de ¢ nurely voluniary payment.”  (Msyemwiz on

Income Tex pare 9.13;.

- e

In My view, there is nc sudstence in the cross-aopea. in My view:, the

juagmens of the Couri a quo har ite provisior oF information fel! unasr

the adefinition, oFf "servica; rendersc”, was cemract.

In the Cowrt a quo reiance was placed on COMMISSIONER FOR INLAND
REVENUE v SHELL SOUTHERN AFRICA PENSION FUND, 1984(1) SA 672 (A).
where the Appeliaie Division determined that ¢ iump sum benefi paid to
o widow o5 G result of a discretioncry decisicn by @ comimities oi ¢
pensio'n.hmd resuited in @ situation where the cwdrd i0 she widcw 'was
not subjeci fo tax.  Mr Zmslie submittecd that the sifuation was
comparaole with tne present fccls where ihe aiscreiicn ov ihe
appropricie incumrbent In the South African Police had aciually resul.fed
“nihe morev being pais, anc wes “the dominént cause, in the senss of

being dacisive, and therefore the causa causans”. Rescondent's Aeocs

COMMISSICNER ITC ! J FKOTZE fouo.
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(03]

of Argume i, para 50.)

| disagree with this suomission. in iy view. hre morey wes oad, alselt
after @ discretion ned teen exarcised, ic ihe very person who had

provided ¢ e poiice with ‘he opporunity ic convict sriming’s, confecate

c substant al sum of money anc reward the Respondent wira & dorion of

tne proce2¢s. The discreiion cculd not nave been exarcised withou: the
orior act ¢f giving of iniormction, which was directly linked to ‘ne receioi
of the reward 1o the provaer of that infome?ion. Orce the discretion was
sxercissa the money was clearly paid in resoeci of servicesr'en‘dered

and not ¢s a reware jor Jood conduct or the exercise of a cvic auty.

1 am sherzfore of the view thai the Special Coun erred in hocing inct

there wes no sufficient fink petween the sewvice rendered and the
paymen: of the rewcrd. | ogres with ine minommy view of the cccourient
member of the Special Court, who mcde the poin® that in the SHELL

SOUTHERN AFRICA PENS!ON FUND case

“tha deaih of ihe member wes cn historico! fact preseni, but did
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nci ofiect the axercise Ly the comminee of ifs ciscrefion i

- ccmmute the pension under Rule 37(3). In the oresen; case ==
Pclice Ccmmiss:::»ner exercisec his discreiion fc awere 200 950 io

i c:ppeﬂc cecouse of the disciosure oOf informafion y the

cppeliany.”

In ihe result, t would allow the cooeal onc conrm the assessmeni for ihe
1993 yecr of assessm 1. and orcer furiher that costs in ive appez..
‘ncluaing the costs of iwo Counsel, 2e paic by Respendent to tre

Appalicnt.

The cross-appec! it dismissed with cests.

Egk//
04 G Foxcnor#

GRIESEL, J: ! cgree

BM GRIESEL
DAVIS,J: lagree
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