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IN THE HIGH COURT OF SOUTH AFRICA
[(_~..PE OF GOOD HOPE PRO\1NCLU- DIVISIO~] .

CASE NO : A447!'2001

, , tne r.1ctter betwee:"', :
-,

.'c' ~ -

""~

THE COM."'ISSIONER FO~: THE SOUTH AFRICAN .

REVENUE SERVICES .:..ppellont

"..

cnd ~: :

J F KOTZi: f(~o:'ldenf

.UDGMENT DELIVERED THIS aiH DAY Of AUGUST, 2002

:

.FOXCRO=T, J : This i:: on cppeol Jgainst the dec:s;on c: 7r,e Cope

Inc~~e 7:1x Speci~1 COI..'rt e."nbodied i:1 0 judg~ent given by the Preside:"li

of t.,ct Cojurt :)n 17 Jec er:"',ber 1999.

7!",e ?resi.~e:it:)f -:he Sp~;::;cl Co;.:r i:-i:)IJES. AJJ. or,c cr,e ~er"'.be; 07 the

c~urt, h;ld thct 0 reword received by Respo'1dent ii. the 199:: yecr of

COMMISSlorfalTC I.! ~KOT!E 'j. ...,
,

."-.

Z.c S26'QN ~e!~T 7~7'~.C:T
-"~



" y
..'co .;,

2

cS5ess~el',7 ir- Tr.e sur:: of R200 C:):) ...v'=s i:> be exc:;,;dec fro:"!" !re

.-J
fi .:':on -= ""."". 5.Inco ."g" a~ a~':.I"'c.- j", S-,..t;c ~ " C ~ t"""=' ""..,...~o v .\~-

~elr,.. .-' :::'-'~ , ~ ..., ,.1 ='-, " I "-'j,...,".'" '\,;'.."'..,

_ 2 0 = 1C ": I ~- endec\ " r' hQ '\ -.'1 .In .--,..rt.c ' ,or P"'r-cr ~1'"- i-i t rQrp. o;
.? I ,O..;-~ ' ! ,."'"'...", ..".'-; wI ""\001_-"",,,.-, .,-- I,

s:nce irle\( r'eid it not t~ b; a ;eceiot "in respect of" ssr,,'i:e~ reii~ered"

-Trie-cccc~rl:cnt me:'T".berd:SSer;!ed. -he CSSeS5:T\e:"lT-for tl-,e ".993 i.::.. .recr: -

was accor,ji~gly set cs!de: herlce the ~re5ent appeci J.y' the
-""",",.".,--". .--

Com;.issi:>ne:-" 7her~: is cisc 0 cross-oopeal og~!r.s: tr,s J:"Ioiimol,;s

finding oj ~:"1e Special C curt that a 115er-/ice~1 1ac beer pe~derec' ""v'I"'len

the Res~)r,je~lt gave t16 South AITi:on ?olice ce-tcin ir,~ormct:or. (The

diFe:-encs i:1 the Spe~ial Cou.rt concer:"led t~e q-..:estion wrletrer: tl-:e

rewo:-d ~'cs ~cic to ~e~ponder,t "in o",;spect :,f" such serJice"

.

Respond ~r:t 'NOS in 19'13 0 =i.,sirless'"i"Ion rurr.ing c restolJrar.t c:"c ::led

and brec:.<;cst esioblisrment in Springbok. I-:e !"1od ~eceivec ~--e SLr1 of

R2~;:) aoo tcrr ~he Sour;' AfriC'Ji, Police :lft~r givil1g ~re~ jn70i!i1cti~:1 in

re~ord to ~h'9 possibil:~ of on :lIegai purcrcse c,f 'Jnc:J~ dio:---loncs. He

hod been a;:~roa.:he~ by QVe':Sscs vl~itors I.II/,C srowec ::ih :r'\:teres~ !n -

COM/.lISSJON:R ITC i J F KOiZ~ .-I. " ." .
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ObiC!:i;:l~J d;omor.d i':1i1iin~ ccil~ess:ons. ?r.~ :Jfter =!;e5~~il':1e-;' -,ode

...':' ...L 0 ..,
Q rOUlrIQ~ rr""'r- I ne '""'e "O""'1 W"'~ ,.. "" ve " -Q"Q V"'170 "~ ~- e'-", '-"-'-' ,:-,)..., ,I'-'.I ~. ..1 ,-" ,_,I_,":".~IIC", .

, ' r t r' ,~ R'. -~ c -"'; -.,- ~ --Q- I "c. Q"r'\ ~-;Q .~J5p...CT_C '."" .Or!1e .In;J \'\...5 o s~. .-_0 _)1-10 ,-,_r'!. was

co!1ce~9d t:-,C7 ;"e r;-'.i~;ht Decor-Ie conneC7ec wlih ':ICiei7icil)i cn:i'.ino.
--'0 ..,,:

o::tivity, ~nd in ocrt~c'J!:lr be pe:-ceived to be ir. ossocicti:lr, wit:-1 pers.:.ns

plannjn~ to e:1gage ir :llego; dic.'"no:id ':Tar.so:t:ons, he teleprlCiSC ~

.c'-

fnend who ",'.JrKed for t:'e diamorlc detectj'".e brcncr. i:-. Ki~b~rley for

advice. ~e 'vvos odvi~e'~ t:. disdcse eve.')/th:ng ihat h~d t:or:spired TO the

police in SQnr'gbo~. wh:ch Res:)o~dent ~her. dic. The fOC7S \\'~;cr, I r,ove

S5t OLiT ~'ere ~Greed c" the he~ring os-,o:-e tre Special Cou.1.

It was further ogreed t~ot cithciugh Res':Ionde:l; was of all mcter:o. Times

-o~!cre that "infor:T1srs' ore so~eti.rr,es ~cid re'ItA!crd~ bv ~he ~1:-li::e for
'::"'- infoimoto.1 leodi.1g to trs ~,T~st cnd co~vic7jon of per30ns ir:v.:lved ir

illic:t diorno.1c o~yi.1g. the Res~onder.t's reosor ~or going 70 the pOlice

""/OS to protec. .1:-71sel: ogai,;s7 any C9pe:1:"o.1ce of j~vo~v;ment in

crirr.inol <:Ct;vi7Y c:"ld to safeguo~~ ni.s rOrie, his ~JS!:iess onc ~is $;'a~dinc
...

in the cc~lrr'Jr.jty of Spingbok.

...

-.c"~'
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J ~-~ .-, .



': ..;.. " ' " ~.';,

-," .

.-,,' ',.- ". ..

-"'.; 4

~-..", ,

,

After ReSpGoiOe,i ~cd ~~ovidec tr.e o~/jce w:ir 7re roc:) .v:"\:c =r~ SS~
,

out obcve. the v~sit~rs di~j C~:T.r:',!t :1:": :)raeoice :ivc!vi~g T~; pl..'~~r,css o~

I.;ncu+ dio:"l10nos:r Cope icwr.. After beIng COl..'gnf i~ c ~~ii:e irOI: ':ISY

were duly tried Or'd ~0r.'I;C7ed 07 tiie o;fe'"',ce ,f i:licit C;OirIOr"';:) ~u\..i1g.

Respo:ldent there::Jfter r9ceived ~r;e ;;worc of R2X 000 ~or:'l ~'ie SoJutt: I
!

-; .African Poiice, of which R86 000 wcs css6ssed 70 tcx in respecT :)~ ihOT

cmoun~ fo... the 1993 yec)r of ~se5s:r.e.,t.

-~ !t 'ftJos fl.I:---:1er cgreed b.~tvvee!"\ the po~:es in 7he Speciol :~I.Jr; tt:OT 7'is,

-ResponOr;nT hc~ neVE~:- before, :"':or si.ice 7hese even~s, g~ven ~r.y

in!.ormotion of ~ similcr :"I~~ure to trls police, nor had ;Ie ;v5r re:e!vec ':.1y

otherre'v\'ord 70:1" ":,'".e r;oI1ce. ~t wcs c/so reccrc~d ~:"'CT ~espo~d~:-.t rlod

hod 0 str:)ke in April 199? O ,d w::s fQr i~,;S re~sor. cnc cn r:1e::ico: odvj,:s

'Jnable TO be p~eser,t to give e'/ide ce oT the r:ec~;'"'g of ine a~peo! i:"'.

tne Spec!ol C~'Jr7. :t \iV(~S fLrther recorded thO7

, ~ c
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II ; 2, T,:.,e soje iss:Je beiWee.'1 f,1e Dcr7ie!. is ;v",et.~ej. :>."': tne fCCiS 5=+

OI.JT aOove. ';'./1& c.'7i:>iJnt of .R200 GaD ra:e:vec by me ,:!pp;iiC,'1!

".'""'"
constitvted g;~S3inc6me i" his'h5o'"1dsir; T=-"~s:>f porcg...c;:>~;cl of

r.he .J e ': I...,:tl'O ~ ...: ;ac 'ro ~~ /.nco "" e " i.. S~"'.J'c .-,.I } O f ~~~ / n-,,""40 i x,I.}I,.J./,,-,'-"'-' .,, 1, 1 '1,.,"i_,,_v;I:C-.-

t N _
8 '.."1 6 " "."' h ","11 A~" O. J Ci:.,. -'. os o,rnenoeCii i e ,A,CT;.

(See Jl..'dgmer.t, page 93_of~ne Re~or:J).

It was cori1mor, couse in the Special Co~:t t:"'ot Tre s=id Sun": CQJld n::)1 os ..,
:-z, c

tcxed '..;r,ljerthe ger.erc~ defi,:tion ~f "gross ;rCGme': 'oecause ~~ 'v\!:JS ~n

amou~t of a c~pita; n<:ture. It was fur!'r.e~ ::c":"Imon c~use 7hc. :ince

There wo: no relot;onsr.ip of e:T,p\oyer ~:":C e~p!O':,ee :,eiWeer i:-le poi;ce

an<=! the ~ppe!lar,t ir. t~.; Spe::al Co~, t fol;Oi ;d "rlci ihe sc:d SL!":i a~so

a!c nc~ f(JI; into gr~ss i:"l(;ome in terms of p:=;rcgr;J?h (Ii of t~e oe.'ir,:~;~:",::)f

"grcss in,;ome'l :::"d tht".7 Seve!"'.!': Sc"',eduie to 7i"'.e Act,

:OMMISSIO 'O'ER /TC I J F Kom ' !. , '.

0 'J ..~~ .AI .~..~ :..." -.",:."'-'" ,.
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'. ihe r9levorlJ. ;::.c~or"'.. of p;)rcgrcph ;=1 of the de7nit:Or"'.:)f l'gr~S.5 irc':I";1;'1

is as fol:o\'I'S :

co

..' ":"-i".
--.c- ~.'-

, .."","--

'. .

"' Ar, I a.":1ol.:nf, inc;udino anv v~ILintol'"v' awOiC, recelveo;'bf CC::iUS'O
.' ,

-in rt~s:>ect of seo"llices rendered or O."V OmOl.':1; ...rscei'.'ed or
.'

occ'r Jed in respe::t of or by virtue of 0.1Y emploY,i1e~i 0." t,~e

hokjing of any office."

"'~,

-

--

. ..' ..

--

"':0;-:-"'.

There wcs cleoriy no ~lcloymer.t Jr rold",g 0' any ofilce a:;~liccble;o

tr,e preSE!r.t sit'JCtion, sc t~e issue is si~:)ly wnethe... j.ne Q.'-:iOi..irt "ec-3ived

was "in .r=spect of seri :gS r~"d$re=". .; Vv.oJ!d say i~ passirrg ~!"a~ the

oodition(JI wO""::s I'orb~' vi:tue of' i."'. ~e se,:ond pc.1 of the parc;1r:~;"',

reloti:"\g ~o er:1;::.:oymen", or office. \vOL;ic sesl"'"' to ::>e ir,cluoed ,..;+, ~he

;n~e:1tio:1 Of prcvidir.g fc.r c SiiU:1t:or. w"',ere C sU,:,:", :>f money W~S rsc'=.jved

by cn ~rr~icyee. :"10: f~rwork OCfJc:Jlyo~r,e ~S ,;:;,cr7:>r ":I:S er':'\pl.~y,.,.ert.

.

-., -,

..
CO,\!M1SS'O~ER ITC fJ F KOTZl ;.~::. ,"- I .' --.
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but c:;n,'E~cted iO the rOCi cf ~I:S :mploYMe:-'.i, "or by virtL.'e of" SuCh
"

10 ~"," '.
emp. Y, I .1,. II.

In my vie'N. the words "by :/il'tuc ,:)f'l 00 ~Oi 'v\/iden tr,e eX7;!')~ 0'; The'. 

-.-
...e'~:ionsh:p berwser. ~rle respect\ie ~orties, OL t merely, ::~ter for the

situation whic:'! hcve rr.ent:cnec.

,.

'. ,~-- .'"j"

.."

In' 0 lensr dated 31 JO:"'luo:y : 996 aadressed to Appeilant CV the

Res;:>ond=nt's account:Jnts 0.10 w1ich served-as the Respor,de1~'s r"rr'i'lo!

00' ,i~~.a..I'"'" TO+"C O ~seC:C:""'Q"'J. tl..~ :'-"I""',nc.,~ rQ cord~ o .
J"'~;~;' III~ ~ -_.;~"I,I;..,~.~", ~_.'"' ,~.

'--
, .' -" ..-

., "

"Cie T:)evo/fing 'vas vcr: ','"I tcevai/ige ~ard e.'"J dit y"as rlie die

2c:~ oogme:.,,< van dis ,Oersoor: om w;ns re .':':~ai< L'ft die

trc','1Scksie .'lie. S I ujtgorgs~i.I,'1t wcs om i.'l/igting oor :e' drC' in die -

be~kQmpi:"g vor; -r!isd,~cd.' ~o~vergoeding u;teinde;fk :)etco! was.

~ ":,j.~_..:.,, ;;~

-.-
COMMISSIO-JER IT\: / J ,c Kom I. " ~
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wos I'on .)=.,<~nde,-,: belong." .-i .
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"'

in; emp~.~:.sis hcd oee~, :,UPOI:eo by '::)...,.,.,,56; for A:)~ejio:17.

..-' -"", ..-

In i~e Spe.:io; Co rt, it ...vas t..;nar:iMOI.;SIy cecidec ThoT the fu~isni:-..; of the

j:'ifor:'noticr -:eferred tc jid con3t;tll~e ::services rendered", o'..;t b'{ ~

~ajoiity ()f 2 to 1 it WJS fJrther he:d that the reward re~s;v'ed by

Respond;,nt was not :Ii, respec~ of" t."'le :-e:1oerinG of se!"./j:;es. As ~r

PeTersen, who QPpecre:~ wit'" Ms I=;c.~ordt for Appellant, suorTii:-tec. "

"I;,i5q 'Jes~ior. is trle 3:Jbie::t of the apoec! bY the Commis.>jC.'1S'i."
."

;

.,. :

'.."'"
""~)

C'J:; beh: If of Respor')oent, c cr.:Jss.oppe~1 has beer. noted ag::ir:S7 t~e

CO!.IMISSION~R /TC / .; F KOTZ! ~ i. .;'~ .

, :-

,
6°d ~.n..t' ...'

""~,. -"..w~-~ " ~.." c, CC.~T ~"."'-':-""'~.
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cor;io:i 07 ire jJdgr--.e:--'1 ;r .wri:::i :"fOJES. .A.J rec~roec ir,e u~ani!,,:!ous

vie\...' ;:>': tt'e S:)ec'cl C~u:,: thct -ne disc;05Jre of :r:':;:>-j'::1tio,", ='1 t:-,e

'" .--

Respondent TO the So..:tr A7iCC;1 Po!;ce cor.~;.it'Jie:: : "s;:-jICe .~.'"1.:::e.-ed"

by the ~e;por,derlt,

-

.\-\:'" Emslie. w~~ op~e~...E~d on ~ehalf or Respo.iderT. SlJc~iTTec th~i ihe

pr~visio:"'. ,'7 'nfOOT'o71or i c situation such os th3 '.;:)ulo nOi ~riount to ihe

rende~'1~; of ~ service, ~e rcisec 0 number cr ex:J~ple$ of yclunt:Jry

~cts by c:o!"lce:":-,sc citi:e!1s. neVcSr ex,:>ec:ing 70 .?o::lir, :I.'"'tY. :-eward. W'10

had fOril :iOJS,y receiv.7d money 70r "ser"i:::,s re!1der.ec", In :.;hese

SiT'Jotio.'"\S he 5Jbmit-:-ed, ii would toe l.inrecso."'l~:)ie iO tox .:.L;C-, ~er30rJS for

perf~r.11ir~g w~ct 7hey rod obvio'.jsly regarded os 0 civic dJty.

._: -" ."

I do n~~ c;on~;der it ne:;~ssc.-y to exo:-:1ine th:)£e sit Jction~ ir ~etoi:~ iv\o!'\y

of iherr wou.~ pr.?batly be ex:';.:Jined by re;erence 70 7;"'5 ren'",ork5 of

B~JGi-!T,MAN,. in MOORE v GRIFFITHS (INSPECTOR OF TAXES) 1972[3] All ER

399 (CH., at 411b, whs"e the fol:owing W:JS s7otec :

COMM~1.IOrIER IT:: !. J F Korloi /.: ,

...
~

~t ',.1 C"~ ., .. ~~-~~: '--"L_-
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"~C "'riJ" PU'--",.c. C)& t."'e '"'o~ e~' W ,..- "'0 ---!.- ""1'5 ~""'; C '--_: :
iilwl. ~ '.'"""'~- "'_""'!'" _0:/ '.-"" /-"""'~"";I:>""~

0 ...~"-e "'r' I"O ~ O ' ~\ 'en-"-""aM ..,"Co\A/i-ni- ~ f r""e IV' '..~ - C ~1/ _AI,..'"' ". -' ";'~:I'_,, ,:,- 'T." .,,~ '"' I: "_'1 -u~

C~OTtpjons",j.o -ex:ep;j~J'C! bec=:.:se ";"g C'Jp i:. .C~S'," to...

corrOO"lT"'o'" O""'y ~vOl'\ Y :0 ". Y~crsana I ~ ~-\'Qr '-'o r'or o ~--I'\ ' \ 'o ~
._III " 1:/ -WIll"" -;IWoi.'/~,'_,I.I- --:,;.t "

c', .' I .,.

-"::,."" .
by TI1is COUfitry. for-: other ~vo...ds the ,oaY,":"le.-~ ho:J the =:Jc:i1'\,'!~f ()

~-:1o,i1ic! or occo de iO~11er mcn :~e "'uQiitv of :emi,,'ne,~~t/on for

~i~es rende...:s-c " ;emphosis sL',ooliej)

See olso STANDER v COMMISSIONER FOR INLAND REVENUE, 1997(3) SA 617

at 624, vvhere this pcssc!Js was q'Joiet w:th o.:>p"~va~ ty t~is Cou.~, sitti:":g

OS c rul! 2ench. .", .

!Vir Ems/if/S excm,.:::e O' 50meo,e rescuin; .0 d."owr.i~g chiid cnd

5ubsequElntly ':Jei:'lg revlorjed oy gr:l7eful .ocr~n~s wo'Jld c!ecrly, in "'y

'/iew, fall w1tr.in this ~:ltego~ of :: p:Jymert ;'-'cving the o'.OliiY ;)f c:"

accolod? .

.-, '.
.' ' .,:-,

COM,,",,'SSIO/JER ITC! J F KOi!c i, ..., .
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V..'~atever i:le position rr=~1 be Jr, reg ora to 5";~"', exorr.,,:>'es. tne -:.':':'S 0':

~he preserl: case are qui;~ diffe!"en~. \lJrJle I :::cepi il-:C':' the .-;,:'": .:e ~~-

trie teiephone call by r~esp~:1Ce.'iT to his frjero ;n t1e police :!'\Q h~

request ~cr advice was ~ romptec by a 7ecr t~C7 ~e migh+ be drc'..:;~ iniO

suspicious conducT 0:"10 ~not his repuT:Jtior r:1ig:-:t be dc~cged, ",e WC~

ce:'tairiy r~ot reworded ~::r hav!ng bee~ prom;.-ted by sucl-, 0 r:1ot.',.'e. ioJe

-,. ~ -'"vas rs\Nc-deo T':J!' hcvinr; pr:)vided info~ctjon vvhich let to ~I-,e C::;S"; and -

convictio1 o~ 7~e perscr.s who h:Jd approached hi:'r,. If ~.e .-,;JC n:)T

~rovided ins ::-\Tormotiorl, he woult obvi:).;~ly~ot hcv~ receiv;d the

rewora. .

,- .;{'!C ~

Iv\r Petersen q\""oted certci,; remcrks ~y ~ord SiI"'ON ;,; BRUMB Y

(INSPECTJR OF TAXES) v MILNER [1976[3] All ER 636 (HL), Vv'.1S",;. ihe

'earned JJdge d...ew cler.tiorl 7C t~e conrusic.1 wh;ch i'1oy sor";stimes

issljlt torr! :hs '..:se or ~1 ~ expres5i~r.s 'I causa causans" .:J'1C "CallSa sine

qua non:'.

"

.,c.",~""".::'- -,;

':OMMISSIOt/!R"C! J r ~om ..of i, .

-0... .,". '..
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ihe lotter E~xpressiol"'. ~s of ~£'Siston.:e ir, The p':ese:it cos~ for --e re~50J".

',',hic, ! hale ji..:5i s.;.o~ed. Slit f~ ihe info:-mot!on ihs:-c WOUI:;: "'::'~e :,ee:-l

.no reword. Trl6 more !:'nt)Or'70n7 O'Je3iion i) ~he p-::ximcte or C:";=T cc;,;se

of the pcYi1ent. or cs expressed i~, Lotir.. "causa causalZS". :;~3piie ~he
~

-.""-

-.., judicial d5(::;uietin the Ho!Jse of LCids i:". j 976 concemi;,g "~iJT~ :o~;j Crld

ambiguous concepTs of .~ousation couC11ed in L:iin", the exp:=5sicn ras

-,~ often fou;o favo'Jr wiil--. our Cour':'S. Ir. INCORPORATED GENERAL

INSURANC:ES liMITED v SHOOTER, 1987(1) SA 842 (AD), GALGL7, A~A saic

;. ne ~"' l l
o '.'; ng ot So'?!"'\ .

I -,.." YY. , _801 ,

'. ,.';;'...

, --

,.. -"No diffic:.Ilty Q.is~~s when o.'1e C:Juse only h::s iO be ::...side::c.

The difficulty crise:.,: when there are 1wo :>r ,'itcre pos.sibie ;CL'5ES, if"!

such a cas': th,: ,croximot; or actual or effective CQI.:!: ;~ rr';ot7e:-s
."

no: whic.'i term :S J,Sed) must be :Jscertoined, and ~f'-.C- :s c fXTI.JC!

,

lssue. I cannOT .Ol;t it better t;10r: is done by IV ,A..~ Y 0:- 255.. ,,'\';-,ere

it i~' said t.hat or earlier e'.ls:.~t /':1oy be c do."nil'1c"':~ =cuse ! prc ducing the dc,"rIoge or lass: IT may be ii1e causa suze qua non

blit the issiJe is, i:. if the causa causans? ;VAJ'vIY, co:- .'";-= :bcve

po'}e, ARNOULD ct 733 and GORDON A!\lD GETZ:~ ~S3 a!! S7j-ess

.

COMMI.)S/ON:R Irc: I J F Kom !. .: .,

..0. .

Et'd c: c' -,.
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tnoT t le ;'.Jle TC be =p.=:iec is causa prOXilnD non remota speclarur.

,
COlJrlsef for ,.?ioin~!tt does .'jOT .disp ute W'r.::i is soid b'y' the le::rs.:]

Quth,)f5. He :onterc5 t~af t:~~ loss was tl~e result of ;.'1;; co.~t:."U:::~5

,oroc~SS set out :Jb)vS! cn= T.10t one CO:1~ot singie ~'..it cn:1 0,;::

.-

ever~+ os being t.hs proxi~=te couse -T~e causa causans."

The econo!11Y cf the Lcttr soeOKS tor itself.

,

N\r P;:,rer:en ci-:ew' cTtentio,,'to :ne fact t:"ct the ex~;eSSion "causa

causans" wa~ IJsed by f~IEDMAt'{, J? if"\. STANDER's :ose (supra!, I'! ~5 ::\.-!fe

cl cr rr" O 'n .he r ~:o rc nc' e '"~ jI- ":' L' '~ R~ 'J r'-' MMI '- SI '""'I" ED O ~ I'll ". ~I !)e ,. ",1- "', " ..,.;...C.I -'-' ." .-"';, ,/ .I ,-,.~ ~ ",'i~-,'"

R:vEI'UE. 1929 iA~j 22:1 a: 622:-f STANDER'~ CC3e 7hct ihe C~'Jr 'yVOS

contrasting =oi;s:t relo"jonsh!;:> or l:c:J'J~cl reio7icr.s~ip" cr. the o",s :-'::"10

wiir. ~ (ausa sine qua non or, +ne other n~."'td, Ago1"" 07 623 ,::': -f".e

.-'

COJAMISSIOI/3 ITC I ,; F Kom . , .., ,. ,
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STANDER oec:s.io:"l. ':KiE;),~r;;~ , JP re':;~e,d i:> the Court i1. quo's fi:')cir.~ rn';Jt

tr.s, owc:,b I;,eor:y "5iOr-d> in 0 dir;ct C~L.'sa~ reIO7ic."s:li; TO 7ne 5';:\/;::95
'."

, .0 ...
r;:')oereo 0,/ nlr:": .

-"-",,,- " 0

When, ~R,:DWIAN. ~c w,=nt on ~~ 624 to S:'y ~hOi STANDER Vv":S ~r.

e:TIpioyee of :=ron( Vos ~!iotors crd t""01 ~is W~S c sine qua non tc h.i~

re::eiv~g 11e cworo, this wcs not +ne end of t~e !110rer. i~ue,;t he r,od

:'"lOt been (]n employee :)f a De!tc Troncn:se rIOIOe", he wOuld nc~ ~o\/e

':>een aligilSle, but !or,o : ql..:ote F~i:DMAN, jC) :

0 -.,

"1hcIt fact does not, nov"S'ver, provide the necessary c;:,vsof li k

~c T""AQ n +~e ~e"'!oce.. W"'ir-"he "o nder c..; To"" ;..;s e""".o/"\'~" ~~- "';~.;"w'V_- 'f. __'0, w", "'-" 'w --wi/. 0 ""Iw",;~,"",,~

~bbinifjg of t:"";e 0 Nord. ihose se vice.s did .'lot col"1Smute i,"e causa

He did not seek ~e ,.:Jr!ze by enteri"Jg T,'1e

cornpetftic"."

.

, 0

." "-.~c
=:)f.1MISSlO~a lTC I J .= ~OT!f I. .,. '. 0
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; :Jc~'.:>rdingl'l ciso;1ree wi~ Mr .:>e~e'"Se:,'s SUC:":1i3Si'.:>:".. ~~Iai ~t".i: re~e;e'"'1=~ is

'"some../\l~ct r;~!!!i:"lgt'. "!S =ieor 7nOi FR 1:!::,\"iA-" , ~P \"'OS ":3ir,~ 7:,e

\'.. .-:'~r:>ression iO crispiy defir,6 7rle drect CCL"5:Ji r=l=tiO"S:"\j~iO \tvr,lcr roe was

! do, however, cgree W~7;l ~is sub:":1issio:. 7hoT ~ne case "e d5~i:J~u!sncb!e-

..

from the p"eSerl7 one. In STANDER's case ::ne W:J~ conc~ec w.t., or:

employee who received J:i awarc !"',ot from his em;::loyer, ~ut fror:1 :J th:rd

pony. It!s also cleor rror':i the Judgment in That ccse mot the rrte~e fact

07 emplo)tment hcd not t)rcvided the necesEary COL.'sot lir:< bet\-v~en

vvhot STAf\IDER ~:Jd do.,e cnd t~le ~'vvCi"d he ,:eceived. ~ct oniy v/os tr,e

reward gr/en t:l :"im by :omeone who was r.ot his employer, but :t clso

~."- :'cd the c..t:oiity of c ~es"imoniaj ::r cccolace rC7her tho.1 the "=luClity of

rerr.unerCiior, for ServiCES rer,cere-d.

~n 71e p...esent facts. "'he

=OA1Mj~'ON:R Irc I J F KOi!E / ..-".

9Tod S26'~ .
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K;es~)ondent ',...05 nO7 ooin~ !".;s =;v;= dUTY like ihe ~er5cn o:escuir.g c

cro\".'!1ing c~ijj. !"e w=s Qfr~:jci of =e!ng ir:i~lic=ieo in suspici';;JL"S :l=Tiv"ities.

,.;~: !'110nve. t!1et'efore. WCS ..= protecT hi~self. 7h~! i3 r,ot wo~hy cf CI"".'J

ki",::: of orize. ';'he T~ct thar rle the;eaner re~e1vec poy~er;T whic", role dij

noT give back shows, c~nc,usivelyir!':"1Y view. thO7 it WO3 receiveo ro,.t:-:; ..',

_inf:>rmation Nhich re had provided.

fvir 5.rnslie sought to pel'!i'Jode .JS tno7 some remJneratory qua~i~, wos

-:::q".Jired !n res~C! of Q ,coyment o~ 0 s.Jm of mo:1ey before ~iJCr. .."onay

colJid be ~.cid to be giVe~ in recognition of c se:-vice renderoc.

~he pcyn~ent or. the pr'~ser.~ ;ac~s is c;ear:y ~IO; 01e :;f the r;Qt,.;re of c

"est:mon~JI or occoiode~. but i£, os wcs soio' ir MOORE v GRIFFITHS, one

which hc s "the quc!ity :>r ~emuneroticr: for se:vices ...e.'1dered". I~ is trite

~!iat "services rieedno" be rer:derec by virl..'; of o.'1y conTra;:t. r.or nest

the cmount received cr cccr:..;ed tie oy ...ccscn cr' any :oniroct or

o' .
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c,::>lig:J.tiol1: It COt"! be -= :}ure!y vo/ur!TO,-Y poYI~e.'":t." {IVI=-ye:o.'/,i~ on

Income icx porc 9.i3:.

..~j .:. -~'r"' ,,:. :~.~- -

In my view, there is :1C substc:1ce in tne ::::-oss-o~pea;. ;~ o"T'Iy '"jevo, the

judgmen7 of the COUri a crUD jh~t 7~e pr~visior: ~~ information tel! l.'noer

,~ the definitior. of II service j re.rlderec"'. was ccrrecT. ...;.

..

I:". the COLrt a quo re~an(;e was ~Iaced on COMMISSIONER FOR INLAND

REVENUE ,. SHELL SOUTHERN AFRICA PENSION FUND. 1984(1) SA 672 (A),

.-where ;he Appellate ~ivIsion deter-:.ined ~ot c jUMP sl.:m ber,e.f;7 po:d to

0 widow :;s c result of 0 disCie7ionory .decisi=n by 0 com-n:ttee :i c

pe:1sion hInd iesu:tea jlj 0 situatior, 'vvhere t::e ~cird to 7he Vt'idC'iV was

not subjeci to tox. Mr cmsJie submitted that the Sii'Jot!Cil \AlOS

co!":":por~Jle wiir, tne preseni foc:s where ~he oiscret:c~1 ~'! the

:ppropri~t,e i1ci,}!Tbent i:"l t:'e SOUi' ATr:can ?o!ice had ac:lJc!:y r~5IJI~ed

;n ihe mor:ey being pai,~, and vVC3 IIti";e domi,'"!ont couse, ;r; the se'"1se cf

being de:isiv&, or,d t,'e,~efore t,~e causa causam"'. :Res,conder.t'£ !"""!eads
...' .

~OMMISSlON:R ITC " J F KOTf..! i. .~. .
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of Argu~e~I" par::! ~O.)

.-I disagree Nitr. t~!s 5~omi~.sia~. i~ rry v;ew. :re :T10rey wcs po:d, :]Ije:t

,,;,
ofter 0 d:~cretior. hod teen exercisec, TO t':1e ve;'y per5o:'"! who_had

p:-ovided ..ie police WiTh :he OPPOriu!"\J+y iC c~,.. vi:t :::rirr.ir.~'s. :~nf!s::Jte \~ ~
,:;,

C substant 01 sum of r:10r.ey and reword the Rss;::>onde:it "vii'.-'. : ;:>o..-tiorl of

.;; ." '..:'

the proce.~ds, The discretior. cculd not t'lave bee", exarcisec ..JithOU7 the

,orior act cf giving of infamct:on, whicr. was di...~ct!y lir.ked to :ne re::ei~t

of the rew':Jrd t::> the provder of that jnfo'Tnc~:on. Orcs the d:s::ietion \1110:-.exerciseo 

the money W::S cleo:1y paid in respect of service~ -e:'1cered

and not cs 0 rewcrc for good co:lduct or the exer::ise of a c:'vic ~u;y.

l om ther~fore o~ the view that tr-e Special CCUi"i erred j.., r,oldir.o ir.ct..
there wcs no sl;mcis:"!i fink betwee" the se"Vice rendered and the i

I

paymen~ of The rewcrc. I agree with t:""e :ri:-,ority view of the cc::OJr,icnt

member ::>f the Special Coui, who r:'icde trle poin~ tho: in !:1e SHEll

SOUTHERr~ AFRICA PENS!ON FUND case

lIthe death of the rr:ember WC! c." .ii'siOriCO! foct present, out did

'.- .,..

-',.
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C- -nct affect t,:,e axercisS' by' t,~e co",:-:mifteS' of its cisc.-etio." to

-* ...ccm."r'Iute the pl:r-.sion (,;.'1der Rule 37{3J. /n the preS~,"!7 .:ose ~,-;e

Pc/ice Ccmmissivner S'xS'rcisec his dis::refion tc owcrc' R2,jO ~CO 70

,

i;':~ cppeilc,ljt teco:"'se of the disc!osl.~re of i",for."I'"iorio,,-: ty t.~e

1/ ..."a~)pe. an,.

In ~he r~~ult. I would oib",' ihe c.:>~al and con.='rm t:"e aS5eS~me:it for t:OO-:e

1993 ye<:r of osse£s~etn1. and orc!e:- furt:"er trot costs in t~.e oppe~:.

~ncl;,Join~; the costs or two Cou"'\sel. :Ie po:c by Respcnde.:t t~ t e

Appellcnt.

The cros~;-appecl is disr~issed wMh costs.

f?U ~" , 7) .
--_I. -Pk~--

!/,1 G FOXCROfr

GRIESEl. J : I agree.

.,, ...'~ ~~ -G...r;;",a..{---
B M GRIESEL

DAVIS. J: I agr~e.
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