5918/04-YH 1 JUDGMENT
Sneller Verbatim/YH

IN THE HIGH COURT OF SOUTH AFRICA

»

(TRANSVAAL PROVINCIAL DIVISION)

PRETORIA : , CASE NO: 5918/04

2005-03-24

DELETE WHICHEVER 18 NOT APPLICABLE

(1) REPORTABLE ¥ES/NU
(2) OF INTEREST TO OTHER JUDGES  Y¥ES7NO

(3) REVISED

P
TS LT

DATE ?/g‘ [os —;GNATURE
In the matter between
EXCLUSIVE TOBACCO PRODUCTS (PTY) LTD First Applicant
APOLLO .TOBACCO cc | I Second ’Applic'ant
and
MINISTER OF FINANCE First Respondent
THE COMMISSIONER FOR THE
SOUTH AFRICAN REVENUE SERVICE Second Respondent

JUDGMENT

BERTELSMANN J: THE PARTIES:

The first applicant is Exclusive Tobacco Products (Pty) Limited,
a company with limited liability duly registered in terms of the
company laws of South Africa with principal place of business at
Hanger 21, Rand Airport Road, Germiston, Gauteng.

The second applicant is a close corporation duly incorporated
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in terms of the provisions of the Close Corporations Act with the
registered address of Hanger 21, Rand Airport Road, Germiston,
Gauteng.

The first applicant describes itself as a registered importer,
registered With}the‘second"'resp'ondént as the holder of a
manufacturing warehouse licence, which enables the applicant to

manufacture cigarettes.

The first applicant furthermore states that it does business as

an importer, manufacturer, exporter and wholesale distributor of

cigarettes. These cigarettes are known by the brand name
"Exclusive".

The first respondent is the Minister of Finance of the Republic
of Soufh Africav in his official capacity, per 'addre.’ss the State Aftorn“ey,
Fourth Floor, South Towers, Fedsure Forum, Corner Pretorius and Van
der Walt Streets, Pretoria, Gauteng. He is the political entity
responsible for the administration of the Customs and Excise Act, 91
of 1964.

The second respondent is the Commissioner for the South
VAfric_an Re\)enue Service, abpointed in terms of the South African
Revenue Service Act, 34 of 1997,©cited in his official capacity of per
address Lehau le »Sals Building, 299 Bronkhorst Street, New
Muckleneuk, Pretoria, Gauteng.

The second respondent is the administrative authority burdened
with the administration of the Customs and Excise Act, Act 81 of
1964.

The applicants are corporate entities in a group that was
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described in the papers as the Apollo Group, controlled by Mr Delport.

THE RELIEF SOUGHT:

The applicants approached the court by way of notice of

motion, and claimed the following relief:

”1.

It is declared that the licence "EXD 3" authorises the
First Applicant to manufacture cigarettes for the local
market;

Thé detention of the diamond die on 3 April 2003 is
declared invalid and the Second Respdndent ordered to
immediately return the die to the First Applicant; (sic)

It is declared that the provisions of Section 35A(2) of the

Act requires that no cigarettes not bearing a stamp

imprint may be removed from a customs and excise

manufacturing warehouse unless in terms of specific
permission from the Second Respondent; (sic)

It is declared that until 5 May 2003 no permission was
issued by the Second Respondent to the First Applicant
to remove cigarettes not bearing the stamp imprint from
its manufacturi.’ng warehou’.se;

Itis further declared all removals from the manufacturing
warehouse of the First Applicant’s cigarettes bearing the
diamond die impression up and until 5 May 2003 was
lawful; (sic)

It is declared that Second Applicant is in lawful

possession of seven diamond dies which include the die

to be returned in terms of paragraph 2 above;
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7.

10.

11.

Itis declared that Second Applicant is entitled to transfer
the diamond dies in its possession to | licensed
manufacturers of cigarettes provided the Second
Respondent is duly informed of the whereabouts of the
diamond diés;

The Respondents and their officials are interdicted from
attaining or seizing any equipment used by the first
Applicant in the manufacture of cigarettes for the local or
export market or in any manner prohibiting the
manufacture of cigarettes of the "Exclusive Brand" for
the Ioéal market by the First Applicant;

The Respondents and their officials are interdicted from
retaining or Séiziné any diamond dies in posseséion of the
Applicant;

No order to costs is made save to the extent the
application is opbosed, in which event the opposing
Respondent(s) are to pay the costs at the attorney and

own client scale inclusive of the cost of two counsel;

(sic)

Such further and alternative relief the honourable court

deems expedient in the circumstances.”

The respondents opposed the application. The second

respondent launched a counter application in which he sought the

review and setting aside of the granting of the licence, annexure

EXD3 to the founding papers, alternatively an order declaring that the

Commissioner, the second respondent, was entitled to withdraw the
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licence. An order was furthermore sought declaring that the
applicants are not entitled to be in possession of five dies issued to
T.H.D. Georgiades SA Cigarette Industry on 13 March 2001. The
return of the dies to the second respondent was also sought, together
with an apprbpriate costs order. The counter'applicatibn precipitated
a veritable deluge of paper, affidavits, annexures and supporting
affidavits running to hundreds of pages were filed.

Wﬁen the matter was eventually enrolled, many, many months
after the counter application had been launched, the applicants had
not yet filed their replying affidavit. An application for condonation
seeking to introduce not only a replying affidavit, but the entire record

of criminal proceedings against Mr Delport and others in the P_retoria

Commercial Regional Court was filed.

The annexures to the replying affidavit were disallowed, but the
affidavit, which also stood as an answer to the counter application,
was admitted with an appropriate punitive costs order.

The applicants filed a reply to the counter application.

Qne of the grounds upon which the second respondent sought
to revoke th‘e licence wés the alleged fraudulent conduct on the part
of the applicants, through Mr Delport and others, in selling cigarettes
to the public without paying the necessary value added tax, and
without ensuring that dutiable items and imported goods, that the
applicants had allegedly dealt with, had been properly recorded in the
documentation that the applicants are obliged to keep.

One of the further grounds upon which the revocation of the

licence was sought was an averment that the first applicant had, in
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a fraudulent conspiracy with others, sold cigarettes without
(Wt) value added tax thereon. Detailed allegations of fraud
were made by former business associates of the applicant. These
were dealt with in a very superficial fashion in the applicant’s replying
affidavit. |
When this was pointed out to counsel during argument, he
sought a further indulgence to introduce yet another set of affidavits
in order to properly deal with the detailed averment of fraud and
fraudulent conduct on the first applicant’s part. This application was

allowed with another punitive costs order.

THE ISSUES:

Once the volume of paperwork had been stripped ofv

unnecessary verbiage, the following issues eMerged:
1. Had the licence held by the first applicant been issued

- properly, and if so, what did it authorize first applicant to

do?
2. Was the Commissioner entitled to revoke the licence?
3. If so, was the Commissioner bound to do so in terms of

either section 3(2) or section 60(2) of the Customs and
Excise Act, Act 91 of 1964 ("the Act"), or was the
second respondent entitled to a declaratory order by this
court, that the licence was properly withdrawn?

4. Was there proper or substantive compliance with the
provisions of the promotion of Administrative Justice
Act, 3 of 20007

5. What should happen to the dies in first applicant’s

A o
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possession?
6. Was there in fact an existing dispute in respect of which

the court could issue a declaratory order?

THE_EWFTH ISSUE:

This part of the inquiry ;:an be disposed of immediately. A
court will not make an order on a matter that is either academic or is
not brought before the court with the aim of resolving an existing
dispute between the parties thereto. ylbf no relief is necessary, no
order ought to be granted: SAPDC (Trading} Limited v Immelmann
1989 (3) SA 506 (W). |

It is clear that in the present instance a very real and vigorous

dispute exists between the parties.
The first applicant approached the court in order to' obtain

clarity on the issue whether the licence that it does hold, entitles it to

manufacture cigarettes for the local market, even though it was

granted in respect of cigarettes for the export market.

In reply thereto, the second respondent not only disputed the
first applicant’s contentions, but sought the Withdrawal of the licence
6n the grbunds | héve already alluded to. This counter application is
vehemently opposed.

Under the Cironstances, avery real dispute exists between the
parties that is capable of decision by way of a declaratory order.

THE FIRST ISSUE: Was first applicant’s licence issued properly, and

what are its terms?
A customs and excise warehouse is licensed in terms of section

60 of the Act read with the provisions of section 19 and section 21
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of the Act.

Although section 19(1) refers to the Commissioner as the entity
that may license a warehouse, it is clear that in terms of section 3(1)
of the Act, the Commissioner can delegate the performance of any
function fo an officer or any othe'rv pefson under the control or
direction of the Commissioner.

It is clear from the provisions of section 19(2) of the Act that

a warehouse is licensed either for storage of dutiable goods, or for the

manufacture thereof.

Both types of license may be issued for the same premises, but
it is clear that that would require express authorization in the licence.

It is furthermore apparent from the provisions of section 19(4),

' 19(5)., 19(6) and 19(7) that the liceﬁsee of a warehouse must keep -

comprehensive and accurate records of all goods either stored or
produced in the warehouse, received therein or released therefrom.

Unless proper records are kept, no control could be kept for
purposes -of taxation or the collection of excise duty over such
warehouse.

The}first applicant alleges that the .Iicensed issued to i§t entitles
it to manufacture goods for the local market as well as for the export
market. In particular, the first applicant contends that it is entitled to
produce cigarettes for the local market. It claims to have been
authorised by the terms of its licence to do so.

Itis common cause that the licence was issued by Mrs Strauss,
who is an official under the control of the second respondent. Itis

also common cause that she was duly delegated to do so.
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Apart from keeping appropriate records, section 35(A) of the
Act provides that cigarettes and cigarette tobacco may only be
packed in the manner and fashion as prescribed by the Commissioner,
and must be given a specific stamp if removed from the warehouse
for horﬁe éonsurﬁption, and. nﬂust not be so stamped if thegl are
removed for export.

In respect of such stamping, dies are issued to manufacturing
warehouses that produée cigarettes for the local market.

The manner and fashion in which a customs and excise
manufacturing warehouse is to be licensed and the conditions under
which it may conduct business are set out in section 27 of the Act,
read with the rules that are issued therefore.

Apart from other pr.ovisfons, rule '27(i0) requires a detailed
stock record to be kept on a daily basis.

Returns must be issued to the second respondent or the duly

appointed officer as required by the latter.

A licence for a customs and excise manufacturing warehouse
must be issued on the relevant form, accompanied by the necessary
security. :

It is the second respondent’s case that the licence was issued
in conflict with the administrative provisions for the issuing of such
licences. The second respondent contends that the licence was not
properly issued in the sense that it did not specify what activities the

excise manufacturing warehouse couid undertake.

Q.

customs an
Furthermore, the persons applying on behalf of the first applicant to

represent it for the issuing of the said licence, were not properly
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authorised. In addition, the security bond was not properly obtained,
because the persons applying therefor were not authorised by the first
applicant and were not associated with the company.

From the terms of the application that was filed for the licence
with Mrs. Strauss, the second iesp.ondent’é authoriséd officiai, it
would appear that the proper specifications were not set out in
respect of Whi.ch the manufacturing warehouse was to be licensed.

An argument méy consequently well be advanced that the
issuing of the licence in its present form was irregular.

The mere fact that an irregularity occurred in the issuing of a
licence does not, in itself, however justify the rev’ocation thereof
either by the court or by the issuing authority: Rajah and Rajah (P}‘y/
/_im/'fed and Othérs v Ventersdorp Municipé/i’ty 'ahd Others 1961 (4)
SA 402 (AD), and in particular on page 407D-H. At the bottom of
the page, Hoimes, JA, as he then was, states the following:

“Now | think it is clear that the Court will not interfere on

review with the decision of a quaéi - judicial tribunal where

there has been an irreqularity, if satisfied that the complaining
party has suffered no prejudice. ... In principlé it seems to me
that the Court should likewise not interfere in the present case
at the instance of the Council, whatever the precise nature of
the present proceedings, since it is clear that there has been no
prejudice to the public interest which the Council represents.

The underlying principle is that the Court is disinterested in

academic situations.”

P

Had the somewhat irregular fashion in whirh the licar~n 22720 e
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5918/04-YH 11 JUDGMENT
to be issued, been the only ground of complaint, there may have been
some doubt whether the licence was indeed liable to be revoked.
If the business of the first applicant had been conducted in a
_regular fashion, and in particular, if proper records of its tran»sactio,ns.}
héd been kept, whatever administrative errors might have occurred in
issuing the licence might have been resolved by administrative
measures,
Mr Dunn SC pointed out ‘correctly that the registration of the
applicant’s warehouse ought to have been for a rebate warehouse if

cigarettes were to have been sold in the local market. 10

Had these been the only complaints, | am uncertain whether a
revocation of the licence, rather than a proper new application ap_d a
‘réiss'uing of thé licence in its proper'form,"'fo'r which the Act makes
provision inter alia, if the provisions of section 60(2) are taken into
consideration, would have been the correct solution. 15

For purposes of this judgment, | will accept that the licence was
issued in such a fashion, regardless of its terms, that whatever errors

may have occurred therein, did not per se endanger the public interest

‘to such an extent that a revocation thereof would have been required.

THE SECOND ISSUE: Was the Commissioner entitled to revoked the 20

licence?

I have already adverted to the fact that the papers ballooned to

an inordinate extent once the counter application was launched.

One of the grounds upon which the second respondent based

the counter application was the allegation that the Act had been 25
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contravened by the first applicant and its officiale in+~- -0
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Delport and Mr Pickard.

In particular, the charge was made that cigarettes had been
introduced into the South African market without excise duty ahd
VAT having been paid thereupon. These cigarettes were. all of the
Excluéive brand. | |

These charges were supported by affidavits of employees and
business associates of the applicant, inter alia a certain Reichert and
a Mrs Schoeman, who both testified that they distributed large
volumes of Exclusive cigarettes without VAT being paid thereupon
and without the necessary excise payments having been effected.
These affidavits were made in terms of section 204 of the Criminal

Procedure Act and were obviously intended as evidence to be

produced against the applicants in a forfhcoming criminal prosecution. .

Because of the fact that these affidavits and the documents
annexed thereto are obviously intended for the purposes of future

criminal prosecution, | will refrain from dealing therewith in any great

detail.

I prefer to base my conclusion on a differentrfootin.g. The
applibahts are obliged to keep compfehensive records of all dealiﬁgs
in their warehouse and of all transactions in respect of goods that
passed through it.

On the assumption that they were entitled to sell cigarettes on

the local market, they obviously had to pay the necessary taxes and

duties thereupon.

This required, as | have underlined, comprehensive and de‘tii_i‘_e‘é__#_’_,

S
-

records of all ~im~- -
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One would have expected that, had the applicants been
innocent as they are entitled to claim they are, they would have been
keen to demonstrate to the court in a convincing fashion that the

records which they were obliged to keep, were indeed available. .

Had this been the case, if would have been easy to provide the 5
respondents and the court with copies thereof and to demonstrate
that nothing untoward had occurred.
Unfortunately, the applicants were unable or unwilling to do so.
The applicants applied, once argument by the respondents had already
10

started, to supply the court with the full documentation to refute the

allegations of fraud and dishonesty. Mr Delport promised that the

e

applicants would provrde proof from the books and records fll’St
e /o
requnreme-n-t /%ﬂ <

documentation. This, he asserted, would be explained in an affidavit
by one Mr Pickard or a Mr Horn, both employees of the applicant. 15
Unfortunately the applicant was unable or unwilling to produce

these documents. Mr Pickard and Mr Horn indulged in general

denials, but did not even deal with the schedules that Mr Delport

promised would be made ‘available.

It is also surprising that the applicants have never, throughout 20

the course of this application which eventually ran to almost 4 000
pages, issued an express invitation to the respondents to come and
inspect the documentation in their possession.

What explanations there were, were often of a nature that

reeked of improbability and evasiveness. A prime example thereof is 25

the way in which detailed allegations concerning the sale of EXCIUSNEM_,M;.. -
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cigarettes in KwaZulu-Natal were dealt with by Mr Delport. An effort
was made to suggest that the evidence did not emanate from an

employee of the applicants, but was in fact the documentation of a

rival company. It was suggested that the cigarettes referred to

therein in fact were cigarettes marketed by British American Tobacco,

and that the documentation was merely used for purposes of a

marketing and training exercise. This improbable version was dealt

a death blow by an employee of the competitor concerned, stating
that the description of the cigarettes contained in applicant’s papers

could not refer to the competitor cigarettes, as the competitor did not

market cigarettes of and under this description.

Viewed in their entirety,‘ the voluminous documents .and
affidavits bw'hich4 ‘the appli‘cénts‘ prbduded .wérev' ei{hef c’omplétely
irrelevant or were couched in generaliﬁes clearly designed to evade
the issue and to blur the contours of their actions as much as
possible.

The applicant’s followed a well designed strategy of delaying

the proceedings as much as possible. They clearly expected that, by

10

15

filing thousands of pages of an irrelevant criminal record at the ,' .
Aoy aseald bl B3],

hearing, together with an application for condonation, wetld-lead-te

an inevitable postponement of the matter, albeit with a punitive costs

order.

The further strategy that was employed was to create as many
potential disputes on the papers as possible, and to persuade the
court to refer the matter to evidence. These strategems, had they

worked, would together in

20

25

all probability have delayed the |



5918/04-YH 15 - JUDGMENT
adjudication of this matter until the year 2007.

Once the grain (what lfttle there was in the applicant’s case)
was separated from the chaff (of which there was a great deal), it

became clear that the applicants designedly failed to meet the charges

of non—cémpliance with the pfovisiohs of the Act and the failure to 5

pay \/alue @dded /gx head-on.  They chose to obfuscate and to /ﬁ?/;;é_f
disseminate, to create a dust cloud and to obscure the issues.

In that they have failed.

From the aforegoing, it is clear that the activities which the

L 3o

4 .
applicants indulgeﬁn, endanger the public interest and undermine

important revenue provisions.

It is indubitably in the public interest that their licence be
revoked. It is clear that the second respondent is prejudiced by the - -

way in which the first applicant abuses the licence that was issued to

it. 15

The second respondent has therefore established that it is

entitled to have the licence revoked.

Because of the fact that the Act is premised on a system of self.

accounting and self assessment, the failure to keep proper records

strikes at the very root of the statute and undermines the second 20

respondent’s ability to perform its function: First National Bank of

South Africa Limited trading as Wesbank v Commissioner, South
African Revenue Service and Another, First National Bank of South

Africa Limited trading as Wesbank v Minister of Finance 2002 (4) SA

768 (CC) at 781C-E. 25

THE THIRD ISSUE: —




5918/04-YH 16 JUDGMENT

Is the second respondent entitled to revoke the licence by

obtaining a declaratory order?

As | have set out before, the Act provides both in section 3(2)

and in section 60(2) thereof for the revocation of inter alia a licemnce. -

Section 3(2) is in general terms:

"2(a) Any decision made and any notice or communication

signed or issued by any such officer or person (having
been empowered by a delegation of the Commissioner’s
powers and functions) may be withdrawn or amended by
the Commissioner or by the officer or person concerned
(with effect from the date of making such decision or

signing or issuing such notice or communication or the

date of'withdra\-/val or amendment thereof) and shall, until

it has been so withdrawn, be deemed, except for the
purposes of this sub-section, to have been made, signed

or issued by the Commissioner.”

Section 60(2) reads as follows:

"60(2)

The Commissioner may, subject to review by the High
Court - |
(a) Refuse any application for a new licence or refuse
any application for a renewal of a licence if -
(i) The applicant -
(aa) Does not comply in respect of such
application with the requirements
specified by the rule or any condition

imposed by the Commissioner;
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Has made a false or misleading
statement with respect to any
material fact or omits to state any
material fact which was required to be

stated in the application for a licence;

The applicant or any employee of such

applicant has -

(aa)

(bb)

{cc)

(dd)

Contravened or failed to comply with
the provisions of this Act; or
Has been convicted of an offence

under this Act; or

Has been convicted of an offence

involving dishonesty; or
Failed to co'mply with any condition or
obligation imposed by the

Commissioner in respect of such

_ licence:

Provided that sub-paragraphs (aa} to (cc)

shall not apply in respect of an employee if

the applicant proves that he was not a party

to or could not prevent any such act or

omission by such employee; or

Cancel or suspend for a specified period any

(i)

}lf\/\y\l\ﬂ

If the holder of such licence -

(aa)

Is sequestrated or liquidated or
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(bb) No longer carries on the business for
which the licence was issued or
{(cc) Is no longer qualified according to the
qualifications prescribed in the rules;
or
(dd) Failed to pay any amount demanded
under this Act within 30 days from

the date of such demand; or

~ If the holder of such licence or the employee

of such licensee has -
(aa) Contravened or failed to comply with

the provisions of this Act; or

(bb) - Been convicted of an offence under

this Act; or

(cc) Been convicted of an offence:

involving dishonesty; or
(dd) Failed to comply with any condition or
obligation imposed by this Act or by
the COmm»issioner in respect of such
licence; |
Provided that sub-paragraphs (aa) and (cc)
shall not apply in respect of an employee if
the holder proves that he was not a party to
or could not prevent any such act or
omission by such employee;

Provided that before a licence is cancelled or
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suspended, except when any demand for

any amount remains unpaid for a period

exceeding 30 days from the date of the
demand, the Commissioner shall -

(a) Give 21 days’ noticé to the licensee
of the proposed cancellation or
suspension;

(b) Provide reasonable information
concerning an allegation and grants
for the proposed cancellation or
suspension;

{c) Provide a reasonable o‘pport_uni:ty to

: resbonld aﬁd make representations as
to why the licence should not be
cancelled or suspended.”

Mr Dunn SC explained during argument that the Commissioner
had chosen the route of obtaining either a cancellation by the court or
a declaratory order rather than availing himself of the provisions of the
statute because he wished to avoid the impres)éion that he was a:cting
administratively against the applicants while he was embroiled with
them in litigation, initiated by them.

Whatever the reason, it is clear from the statutory provisions
that they do not aim to exclude the authority of the court to deal with
any issues arising from the Act. The court’s jurisdiction is not
restricted by the administrative provisions.

There is judicial authority for a resort to litigation rather to an
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administrative proceduré in instances where Iibenses fall to be
revoked. The Rajah matter, referred to above, was preceded by an
application in this court reported as Ventersdorp se Stadsraad v Rajah
en Andere 1959 (4) SA 251 (T), where the court held under similar
circumstances that its 'poyver toz revokle a licence or'authority, could
not be restricted by the mere fact that the issuing authority could
have availed itself of administrative procedures to obtain the same

result.

It is consequently clear that the respondent could approach the
court for relief.

As far as fhe form of the relief is concerned, | am of the view
that this is not an appropriate case to exercise the court’s review
jurisdibtion. ‘The authority that had itself issued the licence, or
granted the right, could revoke fche licence itself through the
provisions of section 3(2). A revie'w would therefore be
inappropriate. However, it is clear that if the Commissioner can
exercise the power in terms of section 3(2) to revoke the statute, he
is also entitled to a declaratory order.

As»fvar as the brovisions of secfion 60(2) are concerned, it méy
well be argued that the applicant cannot complain that the
administrative procedure prescribed by this section has not been
followed to the letter. In fact, the applicant has been given a much
longer period in which to consider its position than the 21 days that
the Act prescribes. The reasons why the licence should be

withdrawn, have been set out in detail in the inordinately voluminous

papers filed in this respect.
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The applicant has had ‘more than ample opportunity to put its
case before this court and to meet the allegations against it.

Under the circumstances, section 60(2) may be applicable, but
| prefer to rely on the provisions of section 3(2) for the order that |
intend to make. |

Once a declarator has been issued, there is nothing standing in
the way of an order made mero motu by the court in terms of which

the applicant is required to deliver the licence to the statutory

authority.

THE FOURTH ISSUE: 10

Had the provisions of Act 3 of 2000, the promotion of
Administrative Justice Act, been complied Wit_h?

'Because'of.the fact thet | have held that the secon'd respondent
is not bound to follow administrative action, the provisions of the
promotion of Administrative Justice Act are not per se applicable, 15

In as much as they may be relevant, however, | am of the view
that, as | have set out above, no rights of the applicant to fair -

administrative action can be said to have been infringed.

¢ . . . ,/‘( / / ol
THE FIFTH [SSUE:THE DIES: /5 st og
20

Once it is clear that the applicant is no longer entitled to a

licence, it may also not possess dies with which to mark goods

intended for export.

THE ORDER:
1 The application is dismissed with costs.
2. It is declared that the Commissioner is entitled to 25

withdraw the licence, annexure EXD3, to the founding -
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papers.

3. It is declared and ordered that the licence be returned to
the Commissioner immediately and that all reference
thereto in the records of the Commissioner be deleted
inasmuch as they indicate that it is a valid licence in the
first applicant’s possession.

4, It is declared that the applicants are not entitled to be in
possession of any dies originally issued to T.H.D.

Georgiades SA Cigarette Industry.
5. The applicants are ordered to return any or all dies in

their possession to the second respondent immediately.

COSTS:

The costs are to be paid by the applicants, on the party and

party scale ‘with the exception of those proceedings
which punitive costs orders were issued by the court. The costs are

to include the costs of two counsel.

---000---

in respect of
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IN THE HIGH COURT OF SOUTH AFRICA
(TRANSVAAL PROVICIAL DIVISION)

CASE NO : 5918/2004

In the matter between :

EXCLUSIVE TOBACCO (PTY) 15T Applicant

APOLLO TOBACCO CC ~ 2N° Applicant
and

THE MINISTER OF FINANCE | 15T Respondent
THE COMMISSIONER FOR THE

SOUTH AFRICAN REVENUE SERVICE 2"P Respondent

NOTICE OF APPLICATION FOR LEAVE TO APPEAL

KINDLY TAKE NOTICE THAT the abovementioned Applicants
hereby apply for leave to appeal against the whole of the judgment of
Bertelsman J delivered on 24 March 2005 on the following grounds :

2\




That by ordering Applicants on the 17" March 2005 at 15h00 to
deliver their Supplementary Affidavits before 10h00 on 18" March
2005 Applicants were unreasonably denied sufficient time to prepare

Affidavits in support of Applicant's contentions.

In not finding that a bona fide factual dispute existed on the
documents before Court as to whether the Applicants delivered to 2™
Respondent all relevant documents, including source documents,

with reference to the sales of Exclusive cigarettes.

By finding that the Applicants did not furnish 2™ Respondent with the
relevant documentation including source documents pertaining to
their business in respect of the manufacturing and sales of Exclusive
cigarettes. |

4
By finding that it was required of Applicants that Applicants present

their full documentation regarding their business pertaining to

Exclusive cigarettes to Court.

3/




By finding that the alleged failure to provide the said documents is
sufficient grounds to entitle 2™ Respondent to revoke the Applicant's

manufacturing license.

By revoking 1% Applicant's manufacturing license and ordering 1

Applicant to deliver same to 2™ Respondent.

By ordering 1% Applicant to deliver the diamond dies in its possession

to 2" Respondent.

By not referring the aforesaid dispute to evidence.

Applicants are not in possession of the typed Judgement and reserve
their right to amplify or amend the grounds for appeal once the typed

Judgement becomes available.

4/
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DATED AT PRETORIA ON THISZIDAY OF MARCH 2005

TO:

AND
TO:

r/—>

BUITENDAG'S INCORPORATED
ATTORNEYS FOR APPLICANT

876 PRETORIUS STREET
ARCADIA, PRETORIA

(Att : Mr M Anderson/EXC1/001)

(Tel : (012) 430-7697\082 777 96723)
Fax : (012) 342-2278

THE REGISTRAR OF THE
ABOVE HONOURABLE COURT

THE COMMISSIONER FOR SOUTH
AFRICAN REVENUE SERVICES

c/o THE STATE ATTORNEY

8™ FLOOR, OLD MUTUAL CENTRE
167 ANDRIES STREET

PRETORIA

(DC DU TOIT/728/2004/1016/L1)

Copy received hereof this day of
March 2005

For THE FIRST RESPONDENT

‘E«mm SENDLR BENADELING VAR RERRE |
UT PREJUDIEE

5/




AND ,,
TO: THE MINISTER OF FINANCE
clo THE STATE ATTORNEY
8™ FLOOR, OLD MUTUAL CENTRE
167 ANDRIES STREET
PRETORIA

(DC DU TOIT/728/2004/1016/L1)

Copy rece.ived hereof this day
of March 2005

b Do VoS

For THE SECQND RESPONDENT

e
8%
N T s e S
PERIVAATSAK/PRIVATL &4

2005 -03- 2 9

%%ﬂw&% JOLOCR BENADELNG W

CEPIED WITHOUT PREJUDIEE
N




| .IN THE HIGH COURT OF SOUTH AFRICA
| (TRANSVAAL PROVINCIAL DIVISION)

Case Number : 5918/2004

Ih the, r_I_Iatt_er_ 'b"e'tIgeeh.::"‘ -

7 'EXCLUSIVE TOBACCO PRODUCTS (PTY) LTD ' First Applicant -

IAPOLLO ToBACCOCC  Second Appiicant
) ’And':_-" ———
THE MINISTER oF FINANCE | SRR - First Respondent
THE COMMISSIONER FOR THE SOUTH AFRICAN S
REVENUE SERVICE R o Second Respondent

NOTICE OF AMENDMENT OR AMPLIFICATION OF THE APPLICANT’S
GROUNDS FOR LEAVE TO APPEAL |

KINDLY TAKE NOTICE that the abovementloned AppIIcants will on 6 May 2005
at 09h00 or so soon thereafter as the Counsel for Appllcants can be heard apply

“ for an Order that

1. The AppIIcants amend or amplIfy theIr grounds Of appeal of the Notice Of
AppIIcatIon for Leave to Appeal dated 29 March 2005 by adding the

following grounds :




o “10. By f ndmg that the Apphcants drd not keep a proper record of stock Y' '

. _or of all goods elther stored or produced |n the warehouse or

11,

: recerved therem or released therefrom '

-By f ndmg that the altegatrons concemlng the sale of Exclusrve

o crgarettes in Kwazulu Natal d|d not emanate from an employee of._'_

’ 'the Apphcants but was m fact trre‘documentatlon—offaﬂvat company' |

12.°

13,

14,

. ,was rmprobable

By f ndmg that the Apphcants followed a strategy of delaylng the

‘ proceedrngs as muoh as poss:ble

By not fi ndlng that the Apphcants bona fde relled on the advnce of :

'thelr Iegal representatlves in complhng the aff davrts f ted in support -

of the Apphcants apphcatlon and in opposmg the. Respondents

applrcatlon. ‘

In ﬂndmg that there is a drspute between the part|es the Court .
should have found that mherent in the drspute is a bona fide factual ,

dtspute and should have referred the matter for orat evrdence.




- The Court should have found that the llcense as lssued allows for

the manufacture of cngarettes forthe local market TRV

N The fi ndlng that the warehouse ought to have been reglstered for a

- rebate warehouse |f CIgarettes were to be sold m the Iocal market IS

17,

18.

factually lncorrect There |s no such requlrement in the Act and

: reglstratlon of a manufacturmg warehouse to manufacture . v'

' cxgarettes on the Iocal market lS ln no way dependant on rebate of .

any nature Regrstratlon as a rebate user can mﬂuence the manner -
ln Wthh raw materlals are dealt wnth and accounted for but is not a

. prerequnsnte fo reglster as a manufacturer for the Iocal market

'Afrlcan market w1thout eX|se duty and VAT belng pald thereon are o
~supported by affi davuts of employees of the Appllcant is factually

nlncorrect No. aft'davrts of employees of the Appllcant were -

submltted in support thereof

Applicant in fact only manufactured cigarettes for the local market'

for a very short period. It is common cause between the partles

that those cigarettes were duly accounted for

The fi inding that the charges of .in'trodu:cing cigarettes into the South- S



- 20

21.

| 19 The promrse Of bélpo“ tO Inlcorporate}schedutes of the documents L
were based on the apphcatlon for Ieave to f le further aff davrts

based on the understandrng that a reasonable penod wm be. : ' _
avallable to f le the aff davnts The frndlng that Mr Horn mdulged |n L

| general demals 1s factually mcorrect ln fact no aff davrt of Mr Hom

could be f led in the I|m|ted ttme provrded to the Apphcants and no | '

aff davits of Mr Horn form part of the papers |

The fi ndtng that the Apphcant never expressed an tnvrtatlon to the B

‘ Respondents to come and mspect the documentatron is factually-‘_ ‘

tncorrect In fact there is documentary proof in the form of a letter

addressed to the Respondents where the Respondents were

invited to appomt an rndependent audrtor to lnspect and evaluate' '.

the documentat|on_.

The finding that the activities of the Apphcant endanger the publlc

mterest and undermrne revenue prov:smns is not substantrated by'
the undisputed facts before the court. It is common cau.se between' -
the parties that the Applicants are subjected to and comply with -

~ various controls and‘regulatory provisions of the Act.




22 The undlsputed facts before court does not substantlate a f ndmg 2 -

‘that the Apphcant abuses the hcence tn fact the fmdmg that the_' : T

-court in essence makes is that the Apphcants dtd not keep records- L

- in the manner it is supposed to do

23. Court therefor errs in its’ finding that the Second Respondent is

*entitled to revoke the licence.

__, . Z.L_The*Court erred in ﬂndmg that the Second Respondent was not’v
'. '._‘obhged to actin terms of the provnslons of Sectton 60(2) of the Act
‘The Second Respondent is a creature of - statute and as such
obliged to follow the statutory prescnptxons whrch were espemally' ‘
'-enacted to deal w1th the revoklng and cancellatlon of Itcences

issued in terms of the--provrsrons of th_e_ statute.”

2. ' _That the costs of this apptication“\n/‘itl bec,o'sts in the .application for leave.

to appeal.,

KlNDLY enrol the matteraccordingly‘._ }




- DATED at PRETORIA on this 5" day of MAY 2005

"BUITENDAGRS INC =
oo Attomeysfo plicants :
o———-4"Floor,- Hatfield Plaza Office
: .' ‘Towers, Hatfield, Pretoria
 (Ref: Anderson/Exc1/ooo1)

TO: . THEREGISTRAR
Ly " HIGHCOURT
- PRETORIA

e e

- ANDTO:  'THE COMMISSIONER FOR SOUTH
. .. AFRICAN REVENUE SERVICES
. Clo STATE ATTORNEY - =
* 8" Floor, Old Mutual Centre
167 Andries Strest R
- Pretoria~ - - o
' (Ref D C du Tont/728/2004/1016/L1) |

| Copy hereof received on this
day of MAY 2005

a @6 (48 _

A Cotuchr




