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IN THE HIGH COURT OF SOUTH AFR|CA
‘ (EASTERN CAPE DIVISION)

Case no: 2212005
. Date heard: 17.3.2005 .
Date delivered: 19.4.2006 -
E =. ln the matter between

" THE COMMISSIONER, SOUTH AFRICAN o
Y REVENUE “SERVICES ' ‘Applicant-

vs.'

. MAY GARMENTS COMPANY (PTY) LTD  First Respondent
- {in v°lunta’ry llquxdatlon) o

RYNETTE PlETERS N.O. | ~ Second Respondent

o PUNITHAN QUENTIN NAIDOOMO. Third Respondent

| MICHAELTIMKOENO. - Fourth Respondent
| Hgi,ﬁéchéﬁEL - Fifth Respondent

. MASTER OF THE HIGH COURT (BHISHO) ~ Sixth Respondent

JUDGMENT

AR ERASMUS J;
(1]  The first respondent is a‘company'at present in a creditors’ voluntary. B
' wi:ndlit_\‘g-‘up in terms of s 349 read with s 200 and s 3510f the Compénigs Act -
61 of 1973. (For the sake of convenience | refer to the first respondent as 'the -

company’).* The applicant invokes the provisions. of s 354 of the Act in : - ‘-

seeking__ the settihg aside of the winding-up proceedings.
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2] The;_basis.upon which the applicant relies is inextricably tied up with th'e

| his».tqri'g-événtsg-giving fise to the WInding']uP proceedings. Those events are- .

as follows. | -

'l'.hev'ecorripany- traded at faétory premises located at Dimbazg'f'
g 'withir-.\‘ ‘th,g'fa;?ea:.p'f the Master of the,High gouri (Bhisho). Its regis}tergd_

' addresié,;:l?gvyevéﬁ, .'was 52 Lo;/ver Mount Road, King Wiiljém_s wan, which -
parado:zti;‘c.:%a..l“lyl "-""isl'within the area of fhé. lMas.ter of ‘the Hfgh' Co'Ur.‘t'j': -
(Grahérﬁgt‘?%v)r:: On 1 Decefnber 2003, the appl;&ant filed with the registrar -

two sta:tém‘ept-s;.fiﬁ, térms.of paras (a)(ii)'and (iii) ,.of'ss (1) pf s 114,6f th_e;_ |
o Cus;toms;: ahd Excise Act 91 of 1964. In terms of that ot this amounted to |
;"cﬁ-btéini:lj,é .-.juq'g_ment.ag.aihst tl;je conﬂpany in respect of tﬁe amouﬁtsy .ther.eid .
.sta't,ed:f, wz ,‘ R35 572 .4:2‘0.29:,million and'R28.4 170 034.84 respec'tively... The | | n
.': appli,c;g:()f;:gbtaiﬁéd writs in 9xecutidn in'tho,se_gmounts.: The immqvable
assets of the company were seized under the x:/vrits‘ at the c'ompa:ny's‘bu,'siheisﬁs. o
o | prgmi#eé's;.l:Sgles- in execution';of, the goods were adyer’gised, but .postp.oneq.f,or
re.;a§q;ns.{:.ndf-;-.rgiéyaqt. to_ the i,sSué before -court. 'On 14 October. 200,4; thé_
apphcant Icf):'btajinéd én ofder of court”authqrizing the sale of the.sgizgd .4gpod1§- . |

. by. -w_ay.'qf;.p-utql-ic.;t.ender. It wés decided that a better return would be obtain,ed' g
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'. by YQay of PQQHCantion. cht'ionegrs were%appo_int,ed_ and a sale in 'exequ-tiénf
| ) Wa§ 'sgh,edulefdfor early Decerriber_;2004.
' | [3] "QH::Bququber 2004, tﬁé agpp‘licant;:?s attorﬁey, Mr. IWoir'nérans, who.;'is' ‘:’
: a!sclal,the é?ﬁqneﬁt‘t‘o the found.ing ‘afﬁdavit,;receiyed a teleph.one call from Mr.
- B. Duchg;},. an attorney acting. on-behalf of the company. The méttgr waé'
di#p_gss.ed.j Wolrﬁarans advisgd Puchen tl?ﬁat the sale was scheduled .tp t,aﬂk‘é..'“ 5
, plage;on. 1':.2 and 3 Dec;embér 2004 It véas the-reafter.decided that it ;wouldi
be. appr§priate to reschedule the sale. Trie sale waé reschedu.led,fo,r 25, :25
. - i o
and 27 ;Ja;nhafy':zoos. Wol'marans'-adv!f:sed Dlu.qh'en. aCCOfdingly. On..3'
‘ Jahl‘uazry::2'005-, Wolmarans received a teleiphonid call from a gentieman wh‘c;
. advised hnm tlh'-at‘the. respondent had bee:i\ placed in liquidation and that one
Pieters ﬁh.ad:,been appointed as one of th;a jonjnt'p‘rovi.siorlual liquidators, ThIS

was 'thé: A’first,.édvice that Wolmarans or the applicant received. of;.g!]is

dgyelpprﬁént. At a meeting on 10 January 2008, the ‘second, third, fdgr}h R

and fifthirésbondents advised Wolmarans that they had been.a;ppo_inite.d. by .

the mfaSte:'r_ (Bhisho) as joint provisional liquidators of the company. The |
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, applicaht wa_s.; not-happy with these developments and on 12 January. 2005

-launched the present application, .

(4] It ébp.eargd tﬁat in thé fneantime fcheré-had be‘.ef? devel_opments.pel':zind.l
the .sc,ene's..ﬂ | It: became apparent that the master (Bhisho) d'id not':ha'vié ‘
juris’dicti_dni_r; the V_mal.tter and that his appointment of the gécond. third, fourth”

. and fif_thf :resp.on:dents-was therefore invalid. The master .(Grahéms_town:)'

' rep:orts rtlha't:-_the_ {file was sent to_him. He wifhdrew the appointment of th§
p‘royisi_ona.l';_l'rjq.‘u:i.dators by the master (Bh@sho); bqt.theh- on 14‘ Ja.nuary 2095,,
appoﬁl'xfe'ld thé sar:ﬁe p;ersons as joint provisiona}li liquidators. He states tha"} in
.the? eveht: -of., theé;requeéted 6rder being .grant_ed, there is-no likelihood. of the
qompa‘r}\'jbeing. g‘b!e to carry on business.. its. liabilities will egcéed its :éséété, .
and 'quuiqgtion ai a later étagg is gher,efore_ inevitabl‘g.

.

;[5]3 It “g.pbears'.tha:t on 1 December 2004 (on the advice of Duchen) the B
clo‘mpag;’l'"hzad ﬁlled a special reso{ution: ‘That the company be wound up

voluhtarily'.by creditors as provided for in s 349(1) and 351 of the .Companiga; o
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Act 1973 és.'avme.nded';. The resolution was lodged with the Registrar of

- Companies in terms of s 200 of the Act on 22 December 2004,

[8] . On 17 January 2005 the liquidators, through their attorney,-
.app,r'c'nach,e:d the master (Grahamstown) for leave to- oppose these.
proceedings. - He responded as follows:

: 'Kindly note that | do not have the power to -authorise the joint
provusuonal Itqwdators to oppose any legal proceedmgs on behalf of
the. company (in liquidation), '

. As the Jomt prowssonal liquidators have however been cited as

B respondents separately from the company | have no objectuon to

"the provasuonal liquidators approachmg the court in their own
names N.O. and not on behalf of the company for leave to oppose

| the apphcatson provided that they indemnify the company from any

| cqsts,should the court order costs against them or should the court
find that such application should not have been defended or .
Abr'o.u‘g,h't at all.’

[71. On 1-9.Ja'nuary 2005, the second, third, fourth and fifth respondents
withdrew their opposition to the application. On 20 January 2005, the court :

issued the. f;olfowing"olrder:
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That a rule pisi do issue. calllng upon the respondents and

any lnterested pames to show cause 6n Thursday the 3" |
of March 20035, at 10h00 why a final order should not be
~Imade in the following terms: , .
“1.1that the voluntary'wmdlng~up of the first respondent in’® .

terms of section 351 of the Companies Act is set: a'sid'e

" 1.2that the costs of this application be paid by the ftrst

' respondent

| .‘ That pending the return date the applicant is authorised to
‘retake pOSsesswn of the assets of first respondent and to

; sell the same by way of public auction on 25", 26" and 27"
~January 2005 and thereafter to pay the proceeds to the -
credlt of the applicant's attorneys trust account pendmg.
the'finalisation of this application. |

- That a copy of this order be served upon the respondents
'and the méster of the High Court (Eastern Cape Division)

end pu'bli_shed once in the Daily Dispatch newspaper.’

PAGE. 7

[81 The public auction went ahead and the proceeds thereof were paid into

the trust account of the applicant's attorneys.

[9) On 28 .Februa‘r'yl 2005, the acting assistant master. (Grahamsto,wn)

a.p:_po‘inte';d-tne‘ second, third, fourth and fifth respondents as liquidators of the

co}npa‘ny;

‘In an affidavit by one A. Frans,

filed in reply in the matter, the -

deponent states that the appointment took place upon the strength of a
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-meeting of créditqrs' 'convenesi beforg the magistrate, King Williams Town..:_'
:.The rn,eet;ir')g;was .~convened: at the instance of the provisional liquidators by
- way of prl’i;(_:atior@f a hoﬁce in the government gazette on 28 January 2005:

' | Frans d-eputéd a member of his stéff to attend the méeting. He states that he
has:bgén =a.d\./ised that the meeting took place but that it was not attended by
any;c:r‘editof‘.‘ He:éttaches to his affidavit a copy of the minutes of the 'meeting:.
It ‘éppea‘rg Eex fécie the document that no resolution was passed. '_These'

 allegations-are unanswered.

[10] On 3 Mar:ch 2005, the opposing affidavit of the se;:ond r.esponde‘ﬁt,
togethgr with co.nﬂrmatory a&idavits of the other re,spondenté.. was filéd. The.
alpjplicatiodn wés jalrglued before me on ihe postponed return d.ay-,of the rgle f\fiSi.
J.u.dglm'erl\t.} was reserved and the rule ex‘tended.l Thereafter, | ad@re§:§§d e
certai‘n,problgms I had in 'a memorgn;ﬂum to the parties’ |'egal representativés. |

Both counsel .fa:wourg,d me with erther argument on the points. raised by me l
am‘..gr:atefu{ to them fof their useful assistance in (hg .ma‘tt‘e‘r.z Th‘e.‘qu-é.{ry‘i, .;f E

related to a large extent to-the status of the liquidators, in'lp.articular' whether
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. they were | appearing in their representative or personal capacities, and-

Whethér tlh‘e:yl:;‘h-ad-‘ the necessary ccjmbetency to act iﬁ e'ither capacity in the,sé',
prpcéedings.‘ Up'oﬁ reflectiop, it sée;mé-,to me that the answer t§ thesé
proble,rr'.!éis'asl follows. The company and the ,ihdiv-idual liquidators wért.a'.
brought'ig ',cvo_urt,'.by the applicant. This was the correct procedure in that".é
co.mpany”i.n ,quQidation has no Iégal capacity to represent itself other than
through;.its liquidators. For purposes of applications such as thé pfeseht, .ﬂ_i_e '
company and thé liquidators are in law a single unit. 'fhis is not a case whe_re -
a 1::>a"r'ty,i._s_ A‘s.,éekiri\g ’relief as against the company, -but one where it challengés -
its status., :The'éor.npahy and its fiquidators are bgfore court as the sub'jegt..'of
the ..a'pp.li'cation. It must follow that the liquidators shall be heard in such
proceedings, and‘do not ne.ed the consent of the master or the diteclz.tions::of':' |
the cfeq,ito,.rs to do so.

‘4

[11] ;.Thje validity of the proceedings in terms of s 114 of the Customs and,

,Exciss'Act are not challenged, 1t is accepted that the applicant has a .

statutory lien over the movable property of the company in the amount of R35
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“million and R284 million. Section 114 (1)(b)(i) provides that the claims of the
. state shall ‘tﬁa’ve pribrity over-the claims of all other persons upon anything
subject to"t-he‘ lien. This includes, | should think, the proceeds of the sale of

| .thé’ comp.ar..iy-'sl property at present held by the applicants. |

{12} - !t- is._.contended‘ oh behalf of the apblicamt that the continued liqu‘i.dation‘;,’;;.
4 of:the.éofnpény 'serves no purpose in that by virtue of the statutory lien.th'g;a . -
appligaf\t's claim ranks above all other creditors. Incurring liquidation :
<expefws:es. wi(li-the,ré.fdre not be to the benefit of the creditors, buf in fact
needlg#sly diminish the a'pplicant's proceeds from the sale. The only perSohs
to bey»r_\.élf_'it-zlfl."om tbe continued liquidation, so the applicant submits, will be.t_'h,e_f'
quiuid,a:tor.s.‘
{13} :4Ih..-hli.s.opposing’afﬁdavit, thg fourth res.ponder;t. submits t:hat the rigtijts:'
of c;re;ciitqﬁs are all fo be gbvemed by the winding-up process. There fs no
reason, he; suggests, why the applicant should be s-inéled out or be entit!'.eq‘ to

s‘pediat treatment of its claim. The applicant, albeit a substantial ,prefer;entf
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f creditor mustjbe5 dealt with like a.ny other‘crfeditor ‘ac;cordirig to tl';e preferené;e.‘:'
aﬁd.ran‘kiﬁd pf ;creditors as set out in the ;nechanism dealing-witﬁ insciyent;
companies’, | He states that therg are many other creditors of :the compan’yj.:,
| ‘and;atﬁtaches a séhedule detafiihg those creditors. He submits in the event, o'f::
the .court :séttirﬁg_‘.aside the liquidation, an aﬁqmalous situation yvill arise and

that these creditors be forced into a type of ‘financial no-man's-land’, | have. -

difficulty with these submissions, but need make no finding thereon,

[14] None of these_ :other creditors has joined in the application. Ho:v‘vevﬂé‘r, .
aff;dévit:sg by two of them have been placed before the -..cour‘t Ey the
'requ‘nderéts.:' One of these is the landiord of the company’s business :
p,rem.-ils;es," Hé 6jaims to havé; a secured claim for a legal hypothec in*term’l's: of
s 85 6f tt:xef insolvency Act in respect ‘of three months' arrear reptal:
S..L.ibsec.t'ién.:'(z.) .éf that s_ection provides thgt a landlord's Iegal'lhy:pothe.c s'balll )
conter.a'b.re'f;ere'znce with regard ‘to any hypothec’. In accofdance with 1ﬁe

commér} law, as | understand it, such hypothec does not extend to the ;

11
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' procée;ls of the sale of such article or articles: (I need not however decide:

the question.)

18 Thevféurth- respondent stat.es that the liquidators are opposing the
applicatidnloq the basis that tljey have to recover tﬁeir costs of admi'nistratién
of the company in the winding-up. He states that a conservative estimate of
their totall‘ égsts of administeﬁng the winding-up of the company is .t(.) dgté.
approximately,'.R100 000.00. There are additional expenses incurred by the sl '
quui.d_atqrs. in - the amount of R11 225.00 én‘d. R23 258.00. T.hes".e‘l
a@minisfration costs and expenses are not fully detailed ahd it is not clgé_r_
whether ‘any thereof relates: to the abortive initial Winding-gp'-proceeding{s
-upon the invalid ap’pointmeﬁf( effected by the master (Bhisho). This aspéét

- can beéome’ coﬁtroversia! and could'. give rise to a conflict of.interests on-thé

~ part of the liquidators. .

[16]  The court has a wide discretion in terms of s 354 to achieve what Is:just N

and .eq:uit,abl'_eli:n the circumstances. The court will have due regard to t_he -
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wishes qiiF éreditors ~ as it is enjoined to do in terms of ss (2) of s 354. The:
cou:"t‘ shall have particular regard to the wishes:of ‘_thel applicgnt who is thé -

| major if ﬁot the only quuidation creditor. | shall accept that the interests. of thé
creditors are relevant to the issue -before court, even though é be.n’eﬁt', to
‘ cr_editgré put of t-hé, liquidation-is nlot,.a circumstance in which a company may

be wound-up by the court, as listed.in s 344 of the Companies Act.

[(17] In terrﬁs of s 349, the only requirement for the voluntary winding-up of
a co;ﬁgany is that it has by special resolution reéolved that it be so wound-up. -f5
ltl is common cause that such resolution was passed and that thereafter the
siat‘utéd requirements weré.compli_ed with. The creditors had no sgy in..th'at

process.

{18] There were, it seems, good grounds.for.'placing the company,jin'g_:
* voluntary liquidation. It is common cause that it had not traded since 2003, "
and that it had no assets and no realistic prospect of ever doing business: In-f.

the circumstances, it was in the public interest that it be liquidated. The'
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-company was an empty shell and no purpose was served in it continuing to

exist, which would have brought with it certain statutory obligations.

[19) The applicant no doubt has good cause for concern. There are
 however other means, whereby its fears can to some extent be addressed,. l;’ o
the app§i~ntment of the liquidators was irregular, ér their contipueq
lnvo!verﬁent unacceptable to the creditors, there are rgmedieé open to the
applicant. Simillarly, the applicant is not without remedy should he wish to
co.ntest-any:claim for costs or expenses by the liquidators. The a.nticipated
10% administration fee on the assets of the company certainly appears to be

excessive in the circumstances, but there too the applicant has a remedy.

[20] As tocosts, it seems to me that the applicant acted in what it perceivéd ,:
to be the public interest and the application was. not without rr.\erit.‘ In.any .
event, as the applicant is in effect the residual beneficiary in the winding-up,

there'seem's to be little purpose in ordering it to pay‘ costs.
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{21]  Inthe result, the following orders issues:
1. -+ The application is refused and the rule .nisf discharg'e.d'.

2, The costs occasioned by this application shall be costs in- the'

liquidation.

e )
Clr‘ . 4--;-"-'
AR. ERASMUS
JUDGE OF THE HIGH COURT

DATE: - 2-. ( o<y /(:. G




