4 THE HIGH COURT OF SOUTH AFRICA

(TANSVAAL PROVINCIAL DIVISION)
CASE NO. 35986/2006
I the matter betwelMELETE WHICHEVER 1S NOT APPLICABLE

{1) REPQNTANLE: YEENO.
(2} OF INTEREST TO CTHER JUDGES: YESNG,

ROCHE PRODUCTSIFEV]EERD APPLICANT

BATE SIONATURE

and

THE COMMISSIONER FCR THE SOUTH
AFRICAN REVENUE S8EF VICE RESPONDENT

JUDGMENT

INTRODUCTION:

B e e P P M

1.1  Thisis an appeal in "erms of Seciion 47(9)(e) ofthe Customs and Exzise Act No 91

of 1964 ("the Act") a r@inst a tariff determination by the Commissioner that Zam-Bulk



"=
is & preparation for the care of the skin as Intended in Tariff Heading 33,04 in Part

1 of Schedule Mo 1 to the Act.

12 The Applitant contends that Zum-Buk Is @ medicament as intended in Tarff
Heading 30.04. Respondent obvicusly deny same.
2.
GENERAL:
1
24 | heard full argument on behalf of both parties.
2.2  lamindebted to counsel for the comprehensive heads of argument.
44  Dr Butkow testified on behalf of the Applicant's case.
2.4  DrMuntingh filed an affidavit on behalf of the Respondent.
25 DrDuvenhage also fied an affidavit, it should be mentipnéd that Dr Duvenhage

inter affa says that Zam-Buk will “keep the skin moist and in this way allow the skin
to heal Rself more rapicly.” - this should be further explained by experts or in any

avens, it calls for further explanation,  This has abviously driven the Applicant io



2.6

2.7

2.8

ﬂ3-‘
contend that Dr Duvenhage admits that Zam-Buk has therapeutic effsct - is thisan

admission thatitis a medicament?

in passing it shouid be mentioned thatthe Applicant contends in its replying affidavit
that if the Tariff Heading of 3004.80 is not appropriate, then Tariff Heading 3004.89

will be appropriaie.

Apart from the aforesald, it should alse be pointad out that it is the case of the
Réspanﬁent that the Applicant itself has never earfed out any comprehensive tasts

s far as Zam-Buk is cotcarned.

| was initially tempied to follow a robust appraach, butcame fo the conclusion that

justice will not be praperly served if the matter is not refarred to trial.

Therefore | make the following order:

1. The appliuaiibn is referred to wial,
2. The notice of motion shall stand as a simple summens.

3. The natice of intention to oppose shall stand as a nefice of intention fo



defend,
4. The Applicant shall deliver a declaration witiin twenty days of this order.
5. Thereafter the rules relating to actions shali apply,

8. The sosts to date shall be reserved for determination by the Trizl Court,
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