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IN THE TAX COURT OF SOUTH AFRICA 

(HELD IN CAPE TOWN) 

 

CASE NUMBER:                         13238 & 13164/2008 

DATE:             8 DECEMBER 2014 5 

In the matter  between:  

ABC (PTY) LTD                                              Appel lant  

and 

COMMISSIONER FOR SARS                          Respondent 

 10 

EX TEMPORE JUDGMENT 

 

ROGERS J :  

 

[1]   This is an appl ication by the respondent,  the 15 

Commissioner of  the South African Revenue Service,  to amend 

his grounds of  assessment in terms of  ru le 10 of  the rules 

which previously governed proceedings of  the tax court ,  

together  wi th a counter -appl ication by the taxpayer to str ike 

out a paragraph and cer tain words f rom the Commissioner ’s 20 

grounds of  assessment.  The appl ication and counter - 

appl ication ra ise the same essential  quest ion,  which concerns 

the extent  to which the Commissioner may travel  beyond the 

matters on which he ini t ial l y expressed sat isfaction pursuant to 

s 103(2)  of the Income Tax Act 58 of 1962 and whether  and to 25 
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what extent  the Commissioner in the present case is  

at tempt ing to t ravel  beyond the matters on which he was 

previously so satisfied.   

 

[2]   The background of  the matter  very briefly as i t  appears 5 

f rom the documents in the dossier  i s as fol lows. During March 

2002 the taxpayer,  which operated a cal l  centre i n Cape Town, 

sold i ts assets to XYZ  wi th ef fect  from 1 March 2002 for  a  

pr ice of  R1 mi l l ion.  In terms of  that  t ransact ion XYZ was 

granted an option to acqui re al l  the shares in the tax payer for  10 

R1,00 wi thin a cer tain t ime period.  As a resul t  of  this 

t ransaction the taxpayer had by 30 June 2002 ceased i ts 

operations. 

 

[3]   Dur ing November 2002 XYZ star ted looking for  a buyer for  15 

the Cape Town cal l  centre business.  A company cal led D 

Company (Pty)  L imi ted ( ‘D Company ’)  was interested. Ini t ial l y 

those negot iat ions came to nothing.  On 5 March 2003 and at  a 

stage when the negotiations were apparently not  ongoing,  XYZ 

exercised i ts option to acqui re the shares in the taxpayer for 20 

R1,00 and thus became the sole shareholder  of  the taxpayer. 

At  that  stage the taxpaye r had an assessed loss exceeding 

R85 mi l l ion. 

 

[4]   On 7 May 2003 the taxpayer and XYZ, which now 25 
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control led i t ,  concluded an agreement which resul ted in the 

restorat ion of  ownership of  the Cape Town cal l  centre business 

to the taxpayer wi th ef fect  f rom 6 March 2003, again for  a 

pr ice of  R1 mi l l ion.  In i ts correspondence wi th SARS the 

taxpayer has provided i ts version of  th is reversal .  I t  has to do 5 

wi th the fact  that ,  because of  l i t igation in which the taxpayer 

was ini t ial l y involved, XYZ did not wish to acqui re the business 

through the shares in the company, or  at  least  not  unti l  those 

matters were resolved,  as they had been by March 2003.  

 10 

[5]   Some months later  the negotiations between XYZ and D 

Company resumed and this resul ted in XYZ, on 25 November 

2003, concluding an agreement wi th D Company for  the sale of 

the shares in the taxpayer to D Company. Pursuant to that  sale 

agreement  D Company nominated a subsidiary,  E Company  15 

Investments (Pty)  L imi ted  ( ‘E Company ’ ) ,  as the purchaser .  So 

i t  was that  E Company became the sole shareholder of  the 

taxpayer.   The taxpayer then continued i ts Cape Town cal l  

centre operations and apparently i ts operations under E 

Company ’s control  were also expanded considerably.  20 

Substantial  income was earned over  the tax years 200 5 to 

2008. 

 

[6]   The essential  question raised by s  103(2)  is whether  the 

Commissioner is enti t led to have disal lowed the set -off  of  the 25 
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taxpayer ’s assessed losses which were in existence as at  2003 

against  the income earned in the taxpayer ’s 2005 to 2008 tax 

years.  As is usual  in these matters,  the tax dispute between 

the par ties star ted wi th an audit  which resulted in SARS on 10  

December 2009 wr i t ing a let ter  to the taxpayer set t ing out  the 5 

resul ts of  i ts audi t  f indings and proposed adjustments to the 

taxpayer ’s assessments for  the years 2005 to 2008.   

 

[7]   The taxpayer ’s advisors responded to these audi t  f indings 

i n  a letter  of  13 May 2010. In i ts orig inal  audi t  f indings SARS 10 

had not made ment ion of  the sale of  shares to D Company/E 

Company in November 2003 and i t  appears that ,  at  the t ime of  

making i ts audi t  f indings, SARS was not aware of  that  further 

change in shareholding.  I  cal l  i t  a fur ther  change in 

shareholding because there was , of  course,  a fi rst  change in 15 

shareholding when XYZ acqui red the shares in the taxpayer for 

R1,00 in March 2003.  

 

[8]   Having considered the taxpayer ’s response, SARS 

maintained i ts view that  the adjustments to the assessments 20 

should be made and i t  i ssued an assessment let ter  of  30 

November 2010, sett ing out  the reasons fo r  the proposed 

assessment.  This let ter included some of  the addi tional 

mater ia l  which had been disclosed in the taxpayer ’s response 

to the audi t  f indings.  25 
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[9]   By way of  a let ter  of  22 February 2011 the taxpayer 

objected to the revised assessments.  The ob ject ion was 

disal lowed by SARS on 15 November 2011. At  some stage 

af ter  the disal lowance the taxpayer noted an appeal ,  though 5 

the document i tsel f i s not  in the dossier .  

 

[10]   In December 2013 SARS del ivered i ts statement of  

grounds of  assessment in terms of  ru le 10 of  the old rules.  I 

refer  to them as the old ru les because at  that  stage , in 10 

December 2013, the new rules contemplated by the Tax 

Administration Act 28 of  2011 had not yet  been promulgated, 

though the Tax Administration Act i tsel f had al ready co me into 

force.  The new tax ru les under the Tax Administration Act were 

promulgated wi th ef fect  from 11 July 2014.   15 

 

[11 ]   Upon receipt  of SARS’ statement of  i ts gro unds of 

assessment in terms of  r u le 10, the taxpayer,  through i ts 

at torneys,  took object ion  to the matter  which has now become 

the subject  of  the appl ication and counter -appl icat ion.  The 20 

point  of dispute was not resolved in fur ther correspondence 

and th is resul ted in SARS issuing the present appl ication and 

the taxpayer f i l ing the counter -appl icat ion.    

 

[12]   I  must now br ief ly ment ion the relevant provisions of 25 
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s 103(2) .  The section star ts out  by saying that  whenever the 

Commissioner is satisfied of  cer tain matters,  one of  the things 

he may do is to disal low the set -off  of  a company’s assessed 

l oss against  the income referred to in s  103(2).  The par ties in 

their  correspondence and formal  documents in the tax court  5 

were in agreement that  there were three distinct  components 

for  the invocation by the Commissioner of  s  103(2) .  As appl ied 

to the ci rcumstances of  the present case, these three 

components are the fo l lowing:  ( i )  F irstly,  the Commissioner 

must be sat isf ied that a change in the shareholding of  the 10 

taxpayer occurred.  ( i i )  Second, the Commissioner must be  

sat isfied that ,  as a d irect or  indi rect resul t of  that  change in 

shareholding,  income has been received by or  has accrued to 

the taxpayer during a relevant year of  assessment .  ( i i i )  And 

th ird,  the Commissioner must be satisfied that  the change in 15 

shareholding was ef fected by any person sole ly or  mainly for 

the purpose of uti l i s ing an assessed loss of  the taxpayer .  I t i s 

when the Commissioner is satisfied of  those three matters ,  as 

expressed wi th reference to the ci rcumstances of  the present 

case,  that  he could disal low the set -of f  of  the assessed loss. 20 

 

[13]   The set -of f  of  the assessed loss i tsel f  i s  a matter  

governed by s  20 of  the Income Tax Act.  The provis ions of 

s 103(2)  are an anti -avoidance measure which al lows  the 

Commissioner,  when he is satisfied of  cer tain matters,  to 25 
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d isrupt  what would otherwise be the normal  consequences of 

s 20 of  the Act.  

 

[14]   The essential  point  of  di f ference between the par t ies in 

the present case is the fol lowing .  The taxpayer says that  the 5 

mattes on which the Commissioner were satisfied when issuing 

the revised assessments were di rected at  the f i rst  change of 

shareholding which occurred in March 2003 when XYZ 

acquired the shares in the taxpayer for  R1,00. I t i s  that  change 

of  shareholding, so the taxpayer has argued, that satisfied the 10 

Commissioner that  income had been received by or  accrued to 

the taxpayer (whether as a di rect  or  indirect  resul t of  the 

change in shareholding) ,  and i t  i s  that  change in shareholding, 

so the taxpayer argues, which the Commissioner was sat isf ied 

was ef fected solely or  mainly fo r  the purpose of  uti l i sing the 15 

assessed loss in the taxpayer.  

 

[15]   The Commissioner has , however ,  in his rule 10 statement  

made cer ta in a l legations which may suggest that  he is relying 

not only the fi rst  change in shareholding but also the further 20 

change in shareholding which occurred in November 2003 

when XYZ sold the shares in the taxpayer to D Company/E 

Company. I t  i s  clear  f rom the counter -appl ication that  the 

Commissioner indeed wishes to rely not  only on the fi rst  but  

a lso the second change in share holding.  He claims that  he is 25 



   
 

8  

ent i t led to do so,  that  the paragraphs in the rule 10 statement  

which already foreshadow such rel iance should be al lowed to 

stand and that  he should be al lowed to amend para 40 of  his 

statement of  grounds of  assessment in orde r  to ampl i fy the 

statement so as clearly to set  out  such rel iance.  5 

 

[16]   There was some debate as to the provisions which govern 

my approach to the amendment appl icat ion and to the counter -

appl ication.  Both par ties in thei r heads of  argument seem to 

have assumed that ,  by v i r tue of  rules 66 and 67 of  the new tax 10 

court  rules,  I  should apply the provis ions of  the new rule 31, 

which is the successor to the old ru le 10.  Rule 31(3)  of  the 

new tax court  ru les says that  SARS may not include in i ts 

statement of  grounds of  assessment a ground that  ‘consti tutes 

a novation of  the whole of  the factual  or  legal  basis of  the 15 

disputed assessment or  which requi res the issue of  a revised 

assessment ’ .    

 

[17]   I do not think that  new rule 31(3) is appl icable to an 

assessment of  the amendment appl ication.  The rule 10 20 

statement was f i led at  a time when the old rules appl ied.  What 

I  am concerned wi th is what may legi t imately be contained in a 

ru le 10 statement.  I  do not see how that  can be af fected by the 

coming into force of  the  new tax court  rules.  I accept that the 

new tax court  ru les apply to the form to be fol lowed in bringing 25 
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interlocutory appl icat ions but the quest ion of  substance , as to 

what the ru le 10 statement can contain ,  should I  think be 

assessed wi th reference to the provisions of  the legislation 

and the rules as they stood prior  to the introduction of  the new 

tax court  rules, in other  words in accordance wi th the rules 5 

which governed the orig inal  del ivery of  the ru le 10 statement.  

Probably not  much turns on th is,  though, because counsel 

expressed the view that  rule 31(3) of  the new rules in any 

event expresses the test  which would apply to an amendment  

under the old rules.  10 

 

[18]   The quest ion as to the extent  to which the Commissioner 

on the one hand and the taxpayer  on the other  could introduce 

new matter  into thei r  rule 10 and 11 statements not  covered by 

the earl ier  steps in the assessment procedure is not  enti rely 15 

set t led.  In ITC 1843  72 SA TC 229 Claasen J held ,  wi th 

reference to such statements f i led in connecti on wi th a VAT 

dispute,  that  both the Commissioner and the taxpayer were 

ent i t led to depart f rom thei r  previously stated posi tions in 

let ters of  assessment and let ters of d isal lowance on the one 20 

hand and object ions and notices of appeal  on the other .  He 

reached this conclusion  wi th re ference to the manner in which 

ru les 10 to 12 of  the old rules were formulated ,  par ticularly 

that  they expressed the relevant grounds in the present tense 

rather than speci fi cal ly wi th reference to earl ier  documents.  25 
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[19]   Subsequently in HR Computek (Pty)  L imited v The 

Commissioner for  the South Afr ican Revenue Service  [2012] 

ZASCA 178 the court  appears to have considered that  at  least  

the taxpayer does not have the f reedom of amendment which 5 

Claasen J assumed. In Computek  the Court  seems not to have  

been referred to Claasen J’s judgment.  I t  may also be that  in 

Computek the court  was inf luenced by the decision in Matla 

Coal v Commiss ioner for In land Revenue  1987 (1)  SA 108 (A) 

which I  would respect ful l y  observe was decided at  a time when 10 

s 83(7)(b)  of  the Income Tax Act expressly said that  a taxpayer 

is l imi ted to the grounds set  out  in his notice of object ion.  That 

provision was removed at  a later stage from the Income Tax 

Act.  

 15 

[20]   Be that  as i t  may, i t  appears to me that  a d ist inction 

needs to be drawn between a tax appeal  which is concerned 

wi th object ive questions of  fact  and law on the one hand and 

tax appeals which are concerned wi th the exercise by the 

Commissioner of powers which he has upon being satisfied of 20 

par ticular  matters.  In the former c lass a case would belong the 

sor t  of  si tuation where the Commissioner disal lows an i tem of  

expense as a deduction on the basis that  i t  i s  of  a capi tal  

nature and then later  seeks to support  the disal lowance on the 

new basis that  i t  was not incurred in the product ion of  income. 25 
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Var ious object ive cri teria  must exist  in order  for  expendi ture to 

be deducted and i t might be said that ,  subject  to fa ir  play and 

the other  par ty being suf fi cient ly forewarned before tr ial ,  i t i s 

not  unfai r  that  ei ther  par ty may ra ise addit ional  grounds to 

show why, ob ject ively speaking ,  the i tem was or  was not  5 

deductible. 

 

[21]   In the case of the powers which the Commissioner can 

exercise upon being satisfied of  par t iculars matters ,  one is 

deal ing wi th a di f ferent  si tuation .  One is not  deal ing wi th a 10 

si tuat ion where the law prescribes that  cer tain expenses shal l  

be disal lowed or  cer tain income shal l  be taxed i f  a cer tain 

state of  af fai rs object ively exists.  One is deal ing ,  rather ,  wi th a 

s i tuat ion where a par ticular f i scal  resul t fol lows only i f  the 

Commissioner h imsel f  i s  satisfied of  cer ta in matters.  In the 15 

l a t ter  class of  case i t  i s  the Commissioner ’s satisfaction upon 

the points in question which consti tute s the jur isdictional fact 

for  the issuing of  the assessment.  

 

[22]  I t  i s  for  this reason that  one wi l l  f ind that ,  where the 20 

Commissioner ’s powers are so expressed, special  provision is 

made for  an appeal  against  the Commissioner ’s decision.  In 

the case, for  example ,  of  ss 103(1),  (2)  and (3)  of  the Income 

Tax Act,  s  103(4)  says that  any decis ion of  the Commissioner 

under the preceding three subsections shal l  be subject  to 25 
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object ion and appeal .  The reason th is is necessary is that  

ordinari l y speaking i f a cer tain resul t  were to f low upon the 

Commissioner be ing satisfied of  the matters in quest ion,  there 

would not be an appeal,  at least not the conventional  appeal 

for  which ss 81 f f  of  the old Income Tax Act used to provide.  5 

 

[23]  Even where there is not  an express provis ion for  an 

appeal  against  the Commissi oner ’s sat isfaction of  certain 

matters,  the tax court  has assumed to i tsel f  the power at  least 

to review the Commissioner ’s decision .  For  example,  s 79(1) 10 

permi ts the Commissioner to issue addit ional  assessments in 

cer tain ci rcumstances but  he may not do so af ter  the expi ration 

of  three years f rom cer tain dates unless he is satisfied that the 

non-payment of  the tax was due to fraud or  misrepresentation 

or  non-disclosure.  I t  has been held that  the Commissioner ’s 15 

sat isfaction is a prerequisi te for  al lowing a late assessment 

under that  provis ion and that  the court  can at  least  take his 

decision under review on conventional  review grounds.  

 

[24]   As appl ied to the present case, the question therefore is 20 

th is: On what matters was the Commissioner sat isf ied when h e 

invoked the power to disal low the set -off  in the taxpayer ’s 

2005 to 2008 years? Once one has determined that  question, 

one wi l l  know what i t  i s  that  the taxpayer had a right  to appeal 

against  in terms of  s  103(4) . 25 
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[25]   The assessments were issued under  cover of  the let ter  of  

30 November 2010 and that  let ter  therefore can be taken to set 

out  most fu l l y and accurately the matters on which the 

Commissioner was sat isfied.  That let ter  should ,  though, be 5 

read in the context  of  what preceded i t .  

 

[26]  One knows that  at  the t ime of  the let ter  of  audit  f indings of 

10 December 2009 the Commissioner was not yet  aware of  the 

second change in shareholding of  November 2003 . He  10 

nevertheless considered , on the strength of the fi rst  change in 

shareholding,  that  he was ent i t led to d isal low the set -of f in  the 

years in question. Clearly at  that stage his foreshadowed 

sat isfaction,  al though not yet  f inal , was based on the f i rst 

change in shareholding alone.  As I  have said,  the taxpayer 15 

responded in May 2010 and addi tional inf ormat ion inter  al ia 

concerning the second change in shareholding came to l ight .  

 

[27]   Then came the assessment let ter  of  30 November 2010. 

In that  let ter  the Commissioner expanded the factual  20 

background to include a number of  addi tional  facts disclosed in  

the response to the audit  f indings.  In para 1.1.19 the 

Commissioner concluded the factual  background by referring 

to the transact ion in November 2003 by which XYZ sold the 

shares in the taxpayer to D Company. 25 
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[28]   He then proceeded to set  out h is view o f  the law and 

appl ication of the law to the facts .  He f i rst  ident i f ied in paras 

1.3.1 to 1.3.4 the three essential  requirements for  invoking 

s 103(2) .  He then deal t  wi th each of  those requirements under 5 

separate headings. In regard to the fi rst  requi rement  he said in 

paras 1.3.6 to 1.3.9 that  the fi rst  requirement was fu l f i l led by 

vi r tue of  the change of  shareholding which occurred in March 

2003 and by which XYZ became the sole shareholder  of  the 

taxpayer.  He did not  there refer  to the second change in 10 

shareholding.   

 

[29]   In regard to the second requi rement,  which he deal t  wi th 

in paras 1.3.10 to 1.3.18,  he referred to the fact  that  when XYZ 

acquired al l  the shares in the taxpayer in March 2003 the 15 

company had been an empty shel l ,  i ts business having 

previously been sold to XYZ. The Commissioner went on to 

refer  to the re -vesting of  the business in the taxpayer shor tly 

af ter  the acquisi t ion of  the shares.  He then ment ioned again 

the disposal  of  the shares in the company to E Company wi th 20 

ef fect  f rom 1 October 2003. He set  out  the income which the 

company had earned. One can accept  that  this income was 

earned whol ly or  exclusively af ter  the company had fa l len 

under the control  of  E Company. But then he says in para 

1.3.15: 25 
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‘ I t  is  my content ion  tha t  af te r  the  change in  shareho ld ing ef fected 

by the  Sa le  Agreement ,  the  Company was not  in  a  posit ion  to  earn 

income beyond the reach of  sect ion  103(2) as any income would 

have had to have been d iverted to  i t . ’  

 5 

[30]   The sale agreement ment ioned in this passage  was 

def ined in para 1.1.15 of  the let ter as being XYZ ’s  purchase of 

the shares in the company on 5 March 2003. Immediately af ter  

th is passage the Commissioner emphasis ed that  there is no 

l imi tat ion on the meaning of  the ‘ i ndi rect  resul t ’  contemplated 10 

in s 103(2) ,  in other  words the earning of  income not only as a 

d i rect  but also as an indi rect  resul t of  the change in 

shareholding.  In context  i t  appears to me that  he was seeking 

to show that  the subsequently earned income was at  least  an 

indirect  resul t  of  the change in the shareholding ment ioned in 15 

para 1.3.15.  This is reinforced by what he says in para 1.3.17 

(my emphasis) :  

‘ Income was rece ived by or accrued to  the Company in 

consequence of  the  change in  shareho ld ing in  the company 

whereby XYZ became the so le  sha reho lder .  The income was 20 

therefore  rece ived by or accrued to  the Company as a  d i rect,  o r  at  

least  ind irect ,  resu l t  of  tha t  change  in  shareho ld ing . ’ 

 

[31 ]   The phrase ‘ that change in shareholding is ,  both in the 

context  of  what precedes i t in  para 1.3.17 and in the context  of  25 

para 1.3.15,  a reference to the fi rst  change in shareholding in 
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March 2003. 

 

[32]   The Commissioner then goes on to deal  wi th the thi rd 

requi rement,  namely whether that change in shareholding had 

as i ts sole or  main purpose to uti l i se a n assess loss.  He sets 5 

out  var ious circumstances designed, so i t appears to me, to 

show that  as at  March 2003 XYZ had var ious courses open to 

i t  which might have better  sui ted the cont inuation and 

expansion of  the cal l  centre operations wi thout uti l i sing w hat 

was by then the empty shel l  of  the taxpayer.  I  do not need to 10 

comment on the mer i ts of  what the Commissioner says,  but  the 

conclusion he reaches, based on those considerations, i s that 

XYZ only fol lowed the route i t  did,  namely to acquire al l  the 

shares in the taxpayer and re -vest  the business in the 

taxpayer ,  in order  to uti l i se the assessed loss.    15 

 

[33]   When he says in para 1.3.29 that  he can come to no other 

conclusion than that  the sole or  main purpose of  the ‘change in 

shareholding ’  was the uti l i sation of the assessed loss,  I have 

no doubt that  he is referring to the f i rst  change in 20 

shareholding.  That was the one he ident i f ied under the fi rst  

requi rement and also in his d iscussion of  indirect  resul ts in 

re lation to the second requi rement.  

 

[34]   I must emphasise that the fi rst requi rement can never be 25 



   
 

17 

viewed in abstract ,  because the matters contemplated in  the 

second and thi rd requirement are matters which relate back to 

the change in shareholding which is the subject  of  the fi rst  

requi rement.  The fact  that  the Commissioner in his let ter ,  as 

par t  of  i ts background and elsewhere ,  referred to the fact  that 5 

there had been a second change in shareholding is not 

re levant unless he is l inking the ful f i l l ing of  the second and 

th ird requirements to that  second change in shareholding.  On 

my analysis of  the let ter  of  assessment i t  i s  per fectly clear  that 

he did not  seek to l ink the second and third requi rements  to 10 

the second change in shareholding but to the fi rst .  I  should 

say,  though the mer i ts of  the mat ter  are not  before me, that  

th is  might be an enti rely rational approach to the matter  and 

the Commissioner may wel l  be able to defend the assessments 

he issued on the basis of  focusing only on the fi rst  change of 15 

shareholding which occurred in March 2003 . But I  must assess 

the amendment appl ication and the counter-appl ication  on the 

footing that  the proposed changes to the rule 10 statement wi l l  

have real  ef fect and would enable the Commissioner to rely on 

the second change of  shareholding in order  to invoke s 103(2) 20 

in a way or  to an extent  that  he cannot do by relying only on 

the fi rst  change. 

 

[35]   Al though the assessment let ter  i s the document which 

sets out  contemporaneously  the Commissioner ’s actual  25 



   
 

18 

reasons for  acting as he did,  one can also have some r egard to 

what fo l lowed in order  to see whether  one is reading the letter 

fa ir l y or unfair ly.  In the object ion let ter  of 22 February 2011 

the taxpayer dealt  wi th the background ci rcumstances almost  

ident ical ly to the let ter  in which i t had responded to the audi t 5 

f indings,  ie deal t qui te ful l y wi th the second change in 

shareholding and the role played by E Company in the 

subsequent expansion of  the company’s business.  However,  

when the taxpayer turned in i ts let ter  of  objection to consider 

the actual  grounds of  assessment and the three requi rements 10 

isolated by the Commissioner,  i t  i s  c lear  to my mind that  the 

taxpayer understood the Commissioner to be focusing on the 

f i rst  change in shareholding and to be contending that  i t  was 

th is change in shareholding,  coupled wi th matters said to be 

l inked to i t by way of  the second and thi rd requirements,  that 15 

just i f ied the  disal lowing of  the set-of f  of  the assessed loss.     

 

[36]   Thus in para 2.2.1 of that let ter ,  in deal ing wi th the 

change in shareholding ,  the taxpayer accepts that  on 5 March 

2003 XYZ acqui red the shares.  In deal ing wi th the fi rst 20 

requi rement of  s  103(2)  the taxpayer does not at  that  point 

deal  wi th the second change in shareholding.  Simi larly,  in 

regard to the second and thi rd requi rements,  the taxpaye r is 

responding on the extent  to which those requi rements were or  

were not satisfied in relation to the fi rst  change in 25 
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shareholding,  part icularly in regard to the main purpose 

requi rement.  When the taxpayer says that  the change in 

shareholding was not ef fected for  the sole or  main purpose of  

ut i l i sing an assessed loss,  the change in shareholding which i t 

i s  referring to is the one which i t  has just  deal t  wi th in relat ion 5 

to the f i rst  requi rement.  The taxpayer  then expands on that 

th ird requi rement in para 2.2.3.1 by saying:  

‘ I t  is  c lear f rom the facts  of  th is  mat ter  tha t  XYZ ’s  acqu is i t ion  of  the 

shares in  the  Company emanates f rom the Opt ion  represent ing 

r igh ts  secured by XYZ as part  and parce l  of  i ts  agreement  wi th   K  10 

Company to  acqu ire  the  Cape Town Cal l  Cent re  Faci l i ty  under a 

part icu lar  set  of  c i rcumstances. ’ 

I t  was thus concerned wi th the acquisi t ion by XYZ of  the 

shares.  

 15 

[37]     The disal lowance letter  of  15 November 2011 does not 

take the matter  fur ther  because i t  is  expressed in the same 

terms essent ia l l y as the assessment let ter .  I  would therefore 

read i t  in  the way that  I  have al ready understood the 

assessment let ter .  20 

 

[38]   As to  the Commissioner ’s statement of  the grounds of 

assessment ,  i t  appears to me that  the author  of  the ru le 10 

statement had the let ter  of  assessment and let ter  of  

d isal lowance in f ront  of  h im or  her ,  because the content of  the 25 

ru le 10 statement essential l y d ist i ls  the contents of  the se 
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let ters under var ious headings.  The appl ication of  s  103(2)  to 

the facts of  the par ticular  case commences in para  29 of  the 

ru le 10 statement.  In paras 29 to 32 the Commissioner refers 

to the March 2003 change in shareholding and then to the 

November 2003 change in shareholding.  He concludes in para 5 

31 on the fi rst  requi rement by saying the fol l owing: 

‘There was thus a  change in  shareho ld ing,  f i rs t  upon the sa le  of  the 

shares in  the  appe l lan t  f rom  K Company to XYZ wi th ef fect  f rom 5 

March 2003 and thereaf ter  the shares were  t ransferred f rom XYZ to 

E Company Investments. ’ 10 

 

[39]   He says that  consequently the fi rst  requi rement of  

s 103(2)  has been met.  I  should flag at  this point  that  the 

taxpayer is object ing to para 30 ,  which refers to the November 

2003 change in shareholding ,  and to the par t  of para 31 which 15 

refers to the second change in shareh olding.  However ,  and 

holding that  point  for  the moment in abeyance, i f  one looks at 

what fo l lows in the discussion of the second and third 

requi rements,  the rule 10 statement in i ts current  form appears 

to me to fo l low more closely the let ter  of  assessment  in 20 

focusing on the f i rst  change of  shareholding as having had the 

di rect  or  indi rect  resul t  of  the earning of  income by the 

taxpayer and as having been concluded for  the main or  sole 

purpose of  uti l i sing the assessed loss.    

 25 
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[40]   The second requi rement is deal t wi th in paras 33 to 41 of 

the rule 10 statement.  That again does refer  to both changes 

in shareholding,  including in para 36 the disposal  by XYZ of  

the shares to E Company. There is no object ion by the 

taxpayer to para 36 as a statement of  fact .  There then fol lows 5 

the income that  was earned by the taxpayer over  the years 

2003 and 2008. This is al l  very much as was set  out  in the 

let ter  of  assessment .  But then fol lows in paras 38 to 40 of  the 

ru le 10 statement essential l y the same content as was 

contained in paras 1.3.15 to 1.3.17 of the let ter  of  assessment .  10 

In par ticular ,  para 40 of  the rule 10 statement concludes in 

re lation to the second requi rement as fo l lows  (my emphasis) : 

‘ Income was rece ived by or accrued to  the appe l lant  in 

consequence of  the  change in  shareho ld ing in the  appe l lan t 

whereby XYZ became the so le  shareho lder .  The income was 15 

therefore  rece ived by or accrued to  the appe l lan t  as a  d i rect ,  o r  at  

least  ind irect ,  resu l t  of  tha t  change  in  shareho ld ing. ’ 

 

[41]   This appears to me to be qui te unambiguous and to be 

fo l lowing the pattern of  the assessment let ter  and the 20 

disal lowance let ter .  Simi lar ly ,  in regard to the thi rd 

requi rement,  the purpose requi rement ,  paras 42 to 54 fo l low 

very c losely the reasoning and substantiation set  out  in t he 

assessment let ter  and the disal lowance let ter .  The 

ci rcumstances which are put  up as showing that  there was a  25 

sole or  main purpose are concerned wi th the purposes that 
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XYZ had in March 2003 to fo l low the route of  acqui ring the 

shares in the company and re-vesting the business in the 

company rather  than other  avenues which were open to i t.  

 

[42]   I t  i s  my conclusion ,  therefore ,  that  the change of 5 

shareholding,  which formed the foundation for  the 

Commissioner ’s satisfaction of  the three requi rements to 

i nvoke s 103(2) ,  was the change of  shareholding which 

occurred on 5 March 2003 . The fact  that  the Commissioner 

referred to and accepted the fact  that there had been a fur ther 10 

change in shareholding does not ,  on a proper understanding 

and reading of  the let ter  of  assessment ,  disclose an intention 

to rely on the fur ther  change in shareholding as the change 

which had the resul t ,  directly or  indirectly,  of  causing income 

to be earned by the taxpayer or  as having been the t ransaction 15 

concluded for  the sole or main purpose of  uti l i sing an 

assessed loss.  

 

[43]   In regard to the enti t lement or  otherwise of  the 

Commissioner to depart  from the grounds on which he was 20 

sat isfied in a matter  of  this kind by way of  an amendment of  

h is rule 10 statement,  I  was  referred to ITC 1862  75 SATC 34. 

That was a case arising under s  103(1)  of  the Income Tax Act  

and the question arose not in the context  of  an amendment to  

a ru le 10 statement but  rather  in regard to  the extent  to which 25 
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the Commissioner at  the end of  a t r ial  could rely on  grounds 

not contained in his rule 10 statement.  Nevertheless I think the 

fo l lowing statement in paras 59 and 60 of  the judgment of  

Desai  J i s relevant: 

‘59 .  Ident ify ing  the  Commissioner ’s  t rue case is  important  because 5 

of  the  nature  of  s  103.  I t  invo lves the  exerc ise  of  an  ext raord inary 

admin is t ra t ive  power enab l ing  the  Commissioner to  overturn  the 

express and ord inary consequences of  app ly ing  the  Act .  The 

exerc ise  of  tha t  power invo lves h is  “determin ing” a  l iab i l i ty  fo r  tax. 

An appea l  in  th is  context is  aga inst  the Commissioner ’s  “decis ion” 10 

(s  103(4)) ,  namely h is  determinat ion of  a  tax l iab i l i ty  and i ts  

amount .  

60 . The basic  ju r isd ict iona l  requ irement  fo r  the  exerc ise  of  the  

power is  tha t  the  Commissioner is  “sa t isf ied” of  the  var ious 

requ irements.  Once th e Commissioner reaches the requ is i te  leve l  15 

of  sa t isfact ion  and exerc ises the  power to  determine the  tax l iab i l i ty  

on  the  st rength  of  such sat isfact ion ,  an  appea l  must  of  necessi ty  go 

to  whether he was just if ied  in  be ing so  sa t isf ied .  He must  s tand or 

fa l l  by h is  reasons for  exerc is ing  the  power.  If  the  Commissioner 

d id  not make h is  tax determinat ion  on the  basis  of  be ing “sa t isf ied” 20 

about an a l te rnat ive scheme, he cannot re ly  on the a l te rnat ive 

when h is  s 103(1) determinat ion  is  cha l lenged on appea l . ’ 

 

[44]   I  agree wi th those observations and they appear to me to 

apply as much to what can l egi timately be rel ied upon by the 25 

Commissioner in his rule 10 statement as to what he can rely 

upon at the end of a t r ia l  in  the tax court .  That is not  to say 
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that  i f ,  having assessed on the basis of  being satisfied of 

cer tain matters,  the Commissioner discovers other  facts which 

cause him to be sat isfied on other matters,  he cannot issue a 

fur ther  assessment based on his new sat isfact ion.  However,  i t 

i s  only upon reaching  satisfact ion on the new elements that  he 5 

can then issue a f resh assessment .  What he cannot do is 

support  his existing assessment on the basis of  matters on 

which he was not satisfied when he issued that f i rst 

assessment.  

 10 

[45]   Whether  the Commissioner in  the present case would be 

t ime-barred f rom issuing an assessment focusing on the 

second change in shareholding or  on the combined ef fect  of 

the fi rst and second changes in shareholding is not  a question 

which arises for  consideration on the present case.   15 

 

[46]   I t  fo l lows for  the reasons I  have given that  the appl ication 

to amend must be refused and the counter -appl ication to str ike 

out  must succeed. In regard to costs,  rule 50(5)(a)  of  the new 

tax court  ru les,  which govern these interlocutory proceeding s, 20 

states that  the tax court  hearing an appl ication under Part F of 

the rules may make an order as referred to in th at part , 

together  wi th any other  order  i t  deems f i t ,  including an order 

as to costs.  Al though , when i t  comes to the substance of  the 

tax dispute, costs are general ly not  awarded unless there has 25 
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been a f r i volous use of power or  an unreasonable basis of 

opposi tion,  in interlocutory matters i t  i s  my exper ience that  

costs have general ly fol lowed the result ,  unless i t  would 

appear unjust  to order  costs on that  basis.    

 5 

[47]   I  thus make the fo l lowing order :    

 

[1]   THE COMMISSIONER’S APPLICATION TO AMEND 

DATED 7 AUGUST 2014 IS DISMISSED WITH COSTS.  

[2]   AN ORDER IS GRANTED IN ACCORDANCE WITH 10 

PRAYER ONE OF THE NOTICE OF COUNTER -APPLICATION 

DATED 9 SEPTEMBER 2014, TOGETHER WITH AN ORDER 

THAT THE COMMISSIONER PAY THE TAXPAYER’S COSTS 

OF THE COUNTER-APPLICATION.   

 15 

 

 

 

 

__________________ 20 

ROGERS, J  


