Practice Note: No. 23 - 17 June 1994
Income Tax: Taxation of trusts and trust beneficiaries in terms of section 25b of the
Income Tax Act, 1962

As a result of the judgment handed down by the Witwatersrand Local Division of the
Supreme Court in the case of Trustees of the Phillip Frame Will Trust v Commissioner for
Inland Revenue (53 SATC 166), the definition of “person” in section 1 of the Income Tax Act
(the Act) was amended to include a trust. Concurrent with this amendment, section 25B of
the Act was introduced with a view to governing the assessment of trusts and trust
beneficiaries, thereby confirming the conduit principle without affecting the Commissioner’s

taxing rights in terms of section 7 of the Act.

A measure of doubt exists as to whether it was the intention of the Legislature to grant
losses to trusts and trust beneficiaries in terms of section 25B(3) of the Act. In certain
instances the view was apparently held that the wording of section 25B(3) of the Act has a
“ring-fencing” effect, ie that this section limits the allowable deductions and allowances to

income (as defined) in the hands of trusts and trust beneficiaries.
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