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CUSTOMS CONTROL BILL
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persons entering or leaving the Republic; and for matters incidental thereto.
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PREAMBLE
WHEREAS current customs legislation has not kept pace with technological advances and
does not fully reflect the modern standards of the Revised Kyoto Convention and other

related international instruments to which the Republic has assented,

AND WHEREAS the Revised Kyoto Convention and these other related international
instruments serve as a model framework for modern, efficient and cost-effective customs

control and simplified customs procedures and formalities;

AND WHEREAS there is a need for establishing a new legislative framework for the further

development and reform of customs legislation in an open and demaocratic society;

AND WHEREAS mere amendment of current legislation will not achieve the desired result of
modernisation and transformation of customs legislation and the simplification of customs

procedures and formalities;

AND WHEREAS customs administration plays a critical role within the context of
international trade and tourism in ensuring effective controls that secure revenue recovery,

facilitation of legitimate trade and protection of society at large;

AND WHEREAS customs procedures and formalities should be efficient, transparent and
predictable for carriers, importers, exporters, traders, travellers and other persons involved in
or affected by customs procedures and formalities and not impede legitimate international
trade, economic competitiveness and the movement of people and goods across national

boundaries;

AND WHEREAS a new legislative framework must achieve a balance between effective
customs control, the secure movement of goods and people into and from the Republic and
the facilitation of trade and tourism;

BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as

follows:-
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CHAPTER 1
INTERPRETATION, APPLICATION AND ADMINISTRATION OF THIS ACT
Part 1: Interpretation of this Act
Definitions
1. D) In this Act, unless the context otherwise indicates —
“accompanied baggage”, in relation to a person entering or leaving the Republic, means all
goods which a person has on or physically with him or her when processed through customs

at the place of entry or exit through which that person enters or will leave the Republic;*

“accredited”, in relation to a person, indicates that that person is a registered person or
licensee and that an accredited client status certificate has been granted in terms of Chapter

29 to that person;
“administrative penalty” means a penalty of any of the types stated in section 842;

“agent”, in relation to —

(a) an importer, means a person located in the Republic? who represents in the Republic
an importer not located in the Republic;

(b) an exporter, means a person located in the Republic who represents in the Republic
an exporter not located in the Republic;

(c) a carrier, means a person located in the Republic who represents in the Republic a
carrier not located in the Republic; or

(d) an owner of goods, means a person located in the Republic who represents in the
Republic an owner of goods not located in the Republic;

but does not include a licensed customs broker providing a service as customs broker on

behalf of an importer, exporter, carrier or owner;

“aircraft” means a craft of any kind whatsoever which is capable of flying, whether self-
propelled or not, and including its fittings and furnishings and any apparatus or equipment

fitted on or to it;

» 3

“air cargo depot”® means premises within a customs airport or elsewhere —

(a) where air cargo is —

! This includes all items booked as a person’s baggage or excess baggage irrespective of whether that baggage

accompanied, or is to accompany, that person on the same vessel, aircraft, train or vehicle in which that person
entered or is to leave the Republic or whether that baggage arrived, or is to be sent, on a separate vessel,
aircraft, train or vehicle. It also includes any goods bought or acquired by a person from a tax free shop at the
place of entry after having entered the Republic. The only condition is that the traveller must have the goods on
or physically with him or her when processed through customs. Baggage which is not with the traveller when
processed through customs is “unaccompanied baggage” as defined.

See section 1(3)(a).

Referred to in the Customs and Excise Act, 1964 as a degrouping depot.
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® received, packed or unpacked, or consolidated for export, or deconsolidated
for delivery; and
(ii) temporarily stored; and
(b) from where air cargo is —
(@ released for home use or a customs procedure; or

(ii) removed to an air cargo terminal;

“air cargo terminal” means premises within a customs airport where air cargo is —
(a) off-loaded from, or loaded on board, foreign-going aircraft; and

(b) temporarily stored after being off-loaded or before being loaded;

“air travellers terminal” means premises within a customs airport where travellers and

crew —

(&) board, or disembark from, foreign-going aircraft; and

(b) are processed for purposes of passenger control before boarding, or after disembarking
from, foreign-going aircraft,

and includes —

0] all transit areas through which travellers and crew must proceed to or from foreign-

going aircraft; and

(i) all facilities used for or in connection with the operation of the terminal,

“air waybill” means a document issued by an air carrier or other person for the
transportation of cargo to a particular destination on board an aircraft, and which serves as
proof that the carrier —

(a) has received the cargo; and

(b) has undertaken to transport the cargo on the terms and conditions stated in the

document;

“assessment”, in relation to tax, means a calculation by the customs authority in terms of a

tax levying Act of the amount of tax payable on taxable goods in terms of that Act;

“bill of lading” means a document issued by a sea carrier or other person in respect of
cargo received for transportation on board a vessel and which serves as proof that the carrier
or other person —

(a) has received the cargo; and

(b) has undertaken to transport the cargo on board a vessel on the terms and conditions

stated in the document;



DRAFT - Second Round of Comment

“breach”, in relation to this Act or a tax levying Act, means any of the following acts or

omissions whether or not that act or omission is an offence in terms of this Act or a tax

levying Act:

(a) a contravention of or failure to comply with a provision of this Act or a tax levying Act;

(b) a contravention of or failure to comply with a term or condition of any registration,
license, accreditation, release, authorisation, permission, approval, exemption,
instruction, direction or recognition issued or given in terms of this Act or a tax levying
Act;

(c) a failure to comply with a direction or instruction of the Commissioner, the customs
authority or a customs officer in terms of this Act or a tax levying Act; or

(d) an evasion of, or any act or omission aimed at evading, a provision of this Act or a tax
levying Act or a term or condition of any registration, license, accreditation, release,
authorisation, permission, approval, exemption, instruction, direction or recognition

issued or given in terms of this Act or a tax levying Act;

"break bulk cargo" means general cargo transported on board a vessel, railway carriage or
vehicle in separate packages or as loose items that are not packed, but excludes cargo

transported in containers;

"bulk cargo" means a large quantity of unpacked dry or liquid homogeneous cargo

transported loose in the hold or cargo space of a vessel, railway carriage or truck;

“bulk sea cargo terminal” means premises within a customs seaport where bulk cargo is —
(a) off-loaded from, or loaded on board, foreign-going vessels; and
(b) temporarily stored after being off-loaded or before being loaded,

but excludes a special sea cargo terminal handling bulk cargo of a specific type;

“bus” means a vehicle with a seating capacity to carry more than 15 passengers;

“calendar day” means any one of the seven days of a week;

“cargo”, in relation to a vessel, aircraft, railway carriage or vehicle, means any goods on
board, or to be loaded on board, or off-loaded from, a vessel, aircraft, railway carriage or
vehicle, but excludes —

(a) stores; and

(b) the accompanied and unaccompanied baggage of travellers and crew members;
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“cargo reporter”, in relation to cargo on board, or to be loaded on board, or off-loaded from,

a vessel or aircraft, means a person who in terms of a contract of carriage concluded by that

person with the consignor of the cargo or any other interested person is responsible for the

delivery of the cargo, whether that person is the carrier who actually transports the cargo or a

customs broker who arranged the transport of the cargo;

“cargo status”, in relation to cargo imported into or to be exported from the Republic by

sea, means any of the following symbols used for indicating the form in which the cargo is

imported or to be exported:

(@)

(b)
(©)
(d)

“FCL” for indicating that the cargo is contained in an FCL container or FCL
(groupage) container;

“LCL" for indicating that the cargo is contained in an LCL container;
“Break Bulk” for indicating that the cargo is in break bulk; or

“Bulk” for indicating that the cargo is bulk;

“carrier” means —

(@)

(b)

(€)

(d)

a shipping line, airline or other person carrying on business by transporting
goods or travellers by sea or air for reward;
a person carrying on business by transporting goods or travellers by rail for
reward;
a person carrying on business by transporting goods by truck or travellers by bus for
reward; or
a person who —
0] conducts a business involving the selling or leasing of goods or the

dealing in goods in any other manner, or the packing, repairing,

reconditioning, processing or producing of goods; and

(i) in the course of conducting that business transports those goods;

“clear” —

(@)

(b)

means submitting to the customs authority in accordance with this Act a clearance
declaration complying with this Act in order to obtain the release of goods for home
use or a customs procedure;* and

includes amending a submitted clearance declaration to the extent necessary to
validate the declaration if the declaration does not fully comply with this Act;’

* The reference here to customs procedure includes clearance for export as the export of goods from the
Republic is a customs procedure. See definition of “customs procedure”.
® See sections 171 and 172.
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“clearance declaration” means any of the documents referred to in section 164 which may
in terms of this Act be submitted to the customs authority for the purpose stated in section
163,

“coasting vessel” means a domestic vessel operated by a carrier and engaged in the

transportation of cargo between seaports within the Republic, but excludes a foreign-going

vessel which —

(a) whilst on a voyage to its end destination in the Republic engages in such
transportation during that part of the voyage in the Republic; or

(b) whilst on a voyage to a destination outside the Republic engages in such

transportation during that part of the voyage in the Republic;

“combination sea cargo terminal” means premises situated within a customs seaport
where both break bulk cargo and cargo in containers are —
(@) off-loaded from, or loaded on board, foreign-going vessels; and

(b) temporarily stored after being off-loaded or before being loaded;

“Commissioner” means the Commissioner for the South African Revenue Service;

“compensating products” means products obtained from the processing® of —

(a) goods exported from the Republic under the outward processing procedure;

(b) imported goods under the inward processing procedure; or

(c) imported goods under the home use processing procedure,

and includes products not solely but at least materially, to an extent set out in the Customs

Tariff or as may be prescribed by rule, obtained from such exported or imported goods;

“confiscate”, in relation to goods, means to divest a person of ownership of goods and to

vest ownership of the goods in the state for credit of the national Revenue Fund;

“container” means a receptacle, holder, tank or similar movable article —

(a) specially designed and equipped for containing goods for transport by more than one
mode of transport without intermediate unloading and reloading of the contents;

(b) of a durable nature intended for repeated use;

(c) capable of being sealed; and

(d) which has an internal volume of not less than one cubic metre;

and includes a demountable body;

® See definition of “processing”.
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“container depot” means premises, whether situated within a customs seaport or

elsewhere —

(@)

(b)

(€)

where containers are —

(i received;

(ii) packed or unpacked; or

(iii) temporarily stored;

from where containers or the unpacked contents are delivered —

®® to consignees upon clearing and release of the contents for home use; or

(i) for the carrying out of a customs procedure upon clearing and release of the
contents for that customs procedure; and

where goods are received for packing into containers;

“container terminal” means premises, whether situated within a customs seaport or

elsewhere —
(a) where packed and empty containers are received,;
(b) from where packed containers are delivered —
(1) to container depots;
(i) directly to consignees upon clearing and release of the contents for home use;
or
(iii) for a customs procedure upon clearing and release of the contents for that
customs procedure; and
(©) where packed and empty containers are temporarily stored after being received or

before being delivered;

“Convention on Temporary Admission” means the Convention on Temporary Admission
(Istanbul, 26 June 1990);

“CPD carnet” means an internationally accepted customs clearance document which —

(@)

(b)

may in terms of an international clearance arrangement be used in the Republic as a

clearance declaration for clearing means of transport identified in the document for —

(1) the temporary admission procedure, in the case of means of transport
entering and leaving the Republic under that procedure; or

(i) the temporary export procedure, in the case of means of transport leaving and
re-entering the Republic under that procedure; and

is covered by a guarantee for any tax that may be, or may become, payable on such

means of transport;

“Counterfeit Goods Act” means the Counterfeit Goods Act, 1997 (Act No. 37 of 1997);
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“court” includes the Tax Matters Special Division of the High Court of South Africa in

relation to a matter within the jurisdiction of that court;

“crew” or “crew member”, in relation to a vessel, aircraft, train, railway carriage or vehicle,

means —

(a) the on-board operator of the vessel, aircraft, train, railway carriage or vehicle; or

(b) any other person travelling on board the vessel, aircraft, train, railway carriage or
vehicle for the purpose of performing work on board the vessel, aircraft, train, railway
carriage or vehicle in the course of its journey,

but excludes a person referred to in paragraph (a) or (b) on board a small vessel, light

aircraft or vehicle used as a private means of transport;’

“cross-border cable car” means a cable car by way of which goods are imported into or

exported from the Republic;

“cross-border conveyor belt” means a conveyor belt by way of which goods are imported

into or exported from the Republic;

“cross-border pipeline” means a pipeline through which liquid or gas commodities are

imported into or exported from the Republic;

“cross-border railway carriage” means a coach or wagon which —

(a) forms part of a cross-border train that will transport goods or travellers out of the
Republic, and includes a coach or wagon scheduled to form part of a cross-border
train that will transport goods or travellers out of the Republic; or

(b) forms part of a cross-border train that transported goods or travellers into the
Republic, and includes a coach or wagon which did form part of a cross-border train
that transported goods or travellers into the Republic and from which the goods have

not yet been unloaded or the travellers have not yet disembarked;

“cross-border train” means a train on, or scheduled for, a voyage —
(a) from a place outside the Republic to a destination inside the Republic; or

(b) from a place inside the Republic to a destination outside the Republic;

" For determining when a vessel, aircraft or vehicle qualifies as a small vessel, light aircraft or vehicle used as a
private means of transport, see section 870(1)(n).
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“cross-border transmission line”, in relation to electricity, means a transmission line

through which electricity is imported into or exported from the Republic;

“customs airport” means an airport designated as a place of entry or exit for aircraft and for

persons and goods on board aircraft;

“Customs and Excise Act” means the Customs and Excise Act, 1964 (Act No. 91 of 1964);

“customs authority” means —

(a) the Commissioner; or

(b) a customs officer, but only if and to the extent that a power or duty assigned to the
customs authority in terms of this Act has been delegated to that officer in terms of

section 19;

“customs broker” means a person carrying on business in the Republic by —
(a) submitting for reward clearance declarations for clearing goods for home use or a
customs procedure on behalf of other persons, excluding —

() a person who as the registered agent in the Republic of an importer, exporter,
owner or carrier of goods not located in the Republic® submits a clearance
declaration on behalf of that importer, exporter, owner or carrier; or

(i) a licensed carrier located in the Republic who submits a clearance declaration
on behalf of a person whose goods that carrier is transporting;

(b) arranging on behalf of other persons the receipt, delivery or transport of goods for
reward;

(©) consolidating or deconsolidating goods on behalf of other persons or arranging on
behalf of other persons the consolidation or deconsolidation of goods for reward; or

(d) handling on behalf of other persons the formalities relating to the import or export of

goods for reward;

“customs code” means an identification number allocated by the customs authority —
(a) in terms of section 627(1)(d) to —
(1) any licensed premises;
(ii) a licensed cross-border transmission line, pipeline, cable-car or conveyor belt;
or
(iii) a licensed carrier, customs broker or stores supplier;
or

(b) in terms of section 601(c) to a registered person;

8 See section 1(3)(a).
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“customs control” means control in terms of this Act;

“customs controlled area” means —
(@) an area, premises or facility listed in section 45(1) as a customs controlled area; or

(b) an area designated in terms of section 45(2) as a customs controlled area;

“Customs Duty Act” means the Customs Duty Act, 20.. (Act No. ... of ....);

“Customs Office” means an office established or designated as a customs office in terms of

section 14(a);

“customs officer” means a person designated by the Commissioner in terms of section

10(1) as a customs officer;

“customs procedure” means any conduct listed below involving goods imported into or to
be exported from the Republic which may commence and be carried out only in accordance
with this Act:

(@) the national transit procedure;

(b) the international transit procedure;

() the transhipment procedure;

(d) the temporary admission procedure;

(e) the warehousing procedure;

) the tax free shop procedure;

(9) the stores procedure;

(h) the export procedure;

®® the temporary export procedure;

)] the inward processing procedure;

(K) the home use processing procedure; or

)] the outward processing procedure;

“customs seaport” means a seaport designated as a place of entry or exit for vessels and

for persons and goods on board vessels;

“Customs Tariff” means the instrument issued in terms of section 9 of the Customs Duty
Act;®

® In terms of section 244(2)(d) of the Customs Duty Act any reference to “Customs Tariff” must as a transitional
measure be read as a reference to the Transitional Tariff contemplated in that section until a new Customs
Tariff is issued in terms of section 9 of that Act.
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“customs value”, in relation to goods, means the value of goods for customs purposes as

calculated in accordance with Chapter 7 of the Customs Duty Act;

“customs warehouse” means a public or private warehouse;

It d am agen 10

, in relation to goods, includes—

(a) any deterioration or spoiling of goods due to any act or occurrence; or

(b) any diminishing of, or shortages in, goods due to the inherent characteristics of the
goods,

without rendering the goods commercially valueless, but excludes stealing or pilfering of

goods;

“declare” !

, in relation to goods, means —
(a) to disclose goods to the customs authority; and
(b) to provide the customs authority with all information relating to the goods necessary —
® to determine whether the goods are taxable;
(ii) to assess any tax payable on the goods;
(iii) to determine whether the goods must be cleared for home use or a customs
procedure; and
(iv) to determine whether the goods are not prohibited, restricted, sectorally

controlled or counterfeit goods;

“delegation”, in relation to a duty that must be performed, includes an instruction or request

to perform or to assist in performing the duty;

“demountable body” means a load compartment which has no means of locomotion and
which is designed to be transported on, or as a detachable part of, a specially adapted
vehicle, and includes a swap-body which is a load compartment designed for combined road

and rail transport;

“depot” means —
(b) a container depot;
(b) an air cargo depot; or

(©) an international postal clearance depot;

% |t is to be noted that “damage” retains its ordinary grammatical meaning and that the definition, by using the
word “includes”, merely extends, and not replaces, the ordinary grammatical meaning.

™ The notion of “declaring” goods does not imply “clearing” the goods for home use or a customs procedure.
The declaration or disclosure of goods to a customs officer may (but not necessarily) lead to the clearance of
the goods depending on the value of the goods, the nature of the goods, etc.
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“destroy”, in relation to goods, includes an act or occurrence that renders goods

commercially valueless;*

“detain”, in relation to goods, means restrict the movement or handling of the goods without
the permission of the customs authority pending a decision concerning the goods in terms of

this Act, a tax levying Act or other legislation applicable to the goods;

“divert for home use”, in relation to any of the following goods, means acquiring,
purchasing, handling, transporting, storing, keeping, selling, trading in, utilising, processing,
disposing of or in any other way dealing with the goods as if the goods are in free circulation:
(a) goods imported into the Republic —

(i) that are required to be cleared but that have not been cleared for home use or

a customs procedure; or

(ii) that have been cleared for home use but not released for home use; or

(b) goods under a customs procedure, including compensating products under the

inward or outward processing procedure;*?

“document” includes —
(a) any instrument, whether paper-based or from any other material, on or in which
there —
0] is writing;
(i) are images; or
(iii) are perforations which have meaning;
(b) any instrument from which writing, sounds or images can be reproduced or retrieved
with or without the aid of any device; or
(© any computer, computer hardware or other device containing electronically stored

information or from which electronically stored information is retrievable;

“domestic tax”, in relation to goods, means —

(a) value-added tax other than value-added tax falling within the definition of “import tax”;

(b) an excise duty, fuel levy or environmental levy other than an excise duty, fuel levy or
environmental duty falling within the definition of “import tax”; or

(c) any other tax, levy or duty imposed on goods in terms of a tax levying Act other than
any tax, levy or duty falling within the definition of “import tax”;

2t is to be noted that destroy” retains its ordinary grammatical meaning and that the definition, by using the
word “includes”, merely extends, and not replaces, the ordinary grammatical meaning.

'3 Goods come under a customs procedure when cleared for that customs procedure. See provisions
on commencement of customs procedures in Chapters dealing with each customs procedure.
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“domestic vessel” means any vessel at a seaport, harbour or other place in the Republic or

in the territorial waters of the Republic which is not a foreign-going vessel,;

“due date”, in relation to —

(@)

(b)

an administrative penalty, means —

® the date on or before which the penalty must be paid in terms of Chapter 37;
or
(ii) in the case of a prosecution avoidance penalty, the date on which the time for

payment of the penalty expires in terms of that Chapter; or
any other amount owed to the Commissioner in terms of this Act, means the date

specified for payment in a notice demanding payment of the amount;

“enforcement function”, in relation to the customs authority or a customs officer, means a

power or duty assigned to the customs authority in terms of this Act or assigned or delegated

to a customs officer in terms of this Act —

(@)
(b)

to implement and enforce this Act or a tax levying Act; or
to assist in the implementation or enforcement of other legislation referred to in
Chapter 34 or 35;

“enter”, in relation to the Republic, means —

(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

in the case of a vessel or goods or persons on board a vessel, when the vessel
crosses into the territorial waters of the Republic;

in the case of an aircraft or goods or persons on board an aircraft, when the aircraft
crosses into the airspace above the Republic;

in the case of a cross-border train or goods or persons on board a cross-border train,
when the train crosses the border into the Republic;

in the case of a vehicle or goods or persons on board a vehicle, when the vehicle
crosses the border into the Republic;

in the case of electricity, when the electricity is transmitted through a transmission line
into the Republic;

in the case of goods in a cross-border pipeline, when the goods cross the border
through the pipeline into the Republic;

in the case of goods on a cross-border cable car or conveyor belt, when the goods
cross the border on the cable car or conveyor belt into the Republic; or

in the case of a person on foot or goods that such a person has with him or her, when

that person crosses the border into the Republic;
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“exporter” ™ —

(®) in relation to goods exported or to be exported from the Republic, means the person
who exported, is in the process of exporting or intends to export those goods from the
Republic; or

(b) in relation to goods exported or to be exported to the Republic, means the person
who exported, is in the process of exporting or intends to export those goods to the
Republic,

and includes —

® a person who at the time when the goods are exported or in the process of being
exported from or to the Republic —

(aa) is the owner of the goods;
(bb)  carries the risk in respect of the goods; or
(cc) is beneficially interested in the goods in any way whatsoever;
(ii) a person who actually transports or attempts to transport the goods out of or into the

(iif)

Republic, except when that person is —

(aa) alicensed carrier; or

(bb)  a carrier not located in the Republic and represented in the Republic by a
registered agent; or

a person who represents, or pretends to be or to represent, a person referred to in

paragraph (a) or (b) or paragraph (i) or (ii), except when that person is a licensed

customs broker who as a customs broker represents a person referred to in any of

those paragraphs;

“export from the Republic”, in relation to goods, means transporting, taking, sending or

removing goods out of the Republic, subject to sections 2 and 30;

“export procedure” means the customs procedure described in section 347,

“export tax” means —

(@)
(b)

a duty imposed in the Customs Tariff on goods exported from the Republic; or

any other tax, levy or duty on goods exported from the Republic;*®

“export to the Republic”, in relation to goods, means taking, sending or transporting goods

from outside the Republic to a destination inside the Republic;

1 “Exporter” is used in two senses in the Act. Firstly, as a person who exports goods from the

Republic to another country, and, secondly, as a person who exports goods from another country to the
Republic. See definitions of “export from the Republic” and “export to the Republic”.

5 such as the levy on diamonds exported from the Republic in terms of the Diamond Export Levy
Act, 2007(Act No. 15 of 2007).
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"FCL container” means a container containing goods consigned from more than one

consignor to a single consignee;

"FCL (groupage) container" means a container containing goods consigned from more

than one consignors to more than one consignees;

“final judgement” means —
(a) a judgement given or confirmed by a court of final instance; or
(b) a judgement given by another court if the time for noting an appeal against the

judgement to a higher court has expired and no appeal has been lodged;

“fixed amount penalty” means an administrative penalty of a type referred to in section
845;

“foreign-going aircraft” means —
(a) an aircraft at an airport, landing strip or other place in the Republic if that aircraft —

(i) has arrived at that place in the course of a voyage from outside the Republic
to a destination or destinations inside the Republic, whether that place is that
destination or one of those destinations or a stopover on its way to that or any
of those destinations; or

(i) is scheduled to depart from that place in the course of a voyage to a
destination outside the Republic, whether that place is its place of departure
to that destination or a stopover or one of several stopovers in the Republic
from where it departs in the course of that voyage;

(b) an aircraft in the airspace above the Republic on a voyage referred to in paragraph

(a)(i) or (ii); or

(©) an aircraft on a voyage from a place outside the Republic to a destination outside the

Republic —

(1) passing through the airspace above the Republic; or

(i) making a stopover at any airport, landing strip or other place in the Republic;

“foreign-going vessel” means —
(a) a vessel at a seaport, harbour or other place in the Republic if that vessel —
0] has arrived at that place in the course of a voyage from outside the Republic
to a destination or destinations inside the Republic, whether that place is that
destination or one of those destinations or a stopover on its way to that or any

of those destinations; or



(b)

(€)
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(ii) is scheduled to depart from that place in the course of a voyage to a
destination outside the Republic, whether that place is its place of departure
to that destination or a stopover or one of several stopovers in the Republic
from where it departs in the course of that voyage;

a vessel in the territorial waters of the Republic on a voyage referred to in paragraph

(a)(i) or (ii); or

a vessel on a voyage from a place outside the Republic to a destination outside the

Republic —
® passing through the territorial waters of the Republic; or
(ii) making a stopover at any place in the Republic;

“free circulation” —

@)

(b)

(©)

(d)

in relation to goods imported into the Republic, means —

() that the goods have been released for home use and that the release for
home use was unconditional or, if conditional, has due to compliance with the
condition become unconditional; or

(ii) that the goods fall within a category of goods referred to in section 106(1)(e),
(), (9), (h) or (i) and are allowed into the Republic free from customs control
subject only to customs verification that the goods fall within that category;

in relation to products obtained from the processing of imported goods

conditionally released for home use processing,'® means that the products have been

produced in compliance with the conditions subject to which the imported goods were
released for home use processing and that the release of the imported goods for
home use processing has due to such compliance become unconditional,

in relation to goods produced in an excise manufacturing warehouse, means that the

goods have been allowed into home use in accordance with the Excise Act; or

in relation to goods produced in the Republic otherwise than as contemplated in

paragraph (b) or (c), means that the goods have been produced in circumstances to

which this Act and the Excise Act do not apply:

Provided that goods in free circulation by virtue of paragraph (a), (b), (c) or (d) lose their free

circulation status if the goods are subsequently cleared for a customs procedure that allows

goods in free circulation to be cleared for that procedure;*’

“general cargo” means cargo of a diverse nature whether in packages or containers;

1% See section 429.
" Such as for outright export, temporary export or outward processing.
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“general sea cargo terminal” means premises within a customs seaport where break bulk
cargo is —

(a) off-loaded from, or loaded on board, foreign-going vessels; and

(b) temporarily stored after being off-loaded or before being loaded;

but excludes a special sea cargo terminal handling break bulk cargo of a specific type;

“goods” means any wares, supplies, merchandise, articles, products, commodities,

substances, documents or any other things capable of being transported, whether loose,

packed, in a package or holder, containerized or in bulk, and includes —

(a) any animals, whether dead or alive, or parts of animals;

(b) any plants, whether dead or alive, or parts of plants;

(c) any postal items;

(d) any baggage of persons entering or leaving the Republic, whether accompanied or
unaccompanied,;

(e) any vessels, aircraft, locomotives, railway carriages, vehicles or other means of
transport, whether or not used for the transport of goods or travellers;

() any transport equipment whether or not used in the transport of goods, including
reusable transport equipment;

(9) currency;

(h) any commodity capable of being pumped through pipelines or conveyed by means of
cable-car or conveyor belt; and

0] electricity;

“guaranteeing association” , in relation to —

@) the temporary admission procedure, means an association guaranteeing in
accordance with the Convention on Temporary Admission or any agreement referred
to in section 265(1)(a)(ii) the payment of any import tax that may become payable on
goods admitted into the Republic on authority of a CPD or ATA carnet; or

(b) the temporary export procedure, means an association guaranteeing in accordance
with the Convention on Temporary Admission or any agreement referred to in section
380(1)(a)(ii) the payment of any export tax that may become payable on goods

exported from the Republic on authority of a CPD or ATA carnet;
“home use”, in relation to imported goods, means the consumption, utilisation, processing
or disposal of the goods in the Republic as goods that are no longer subject to customs

control;

“home use compensating products” means compensating products obtained from
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imported goods under the home use processing procedure;

“home use processing” or “home use processing procedure” means the customs

procedure described in section 422;

“IDZ enterprise” means an enterprise within an industrial development zone or part of an
industrial development zone designated in terms of section 45(2)(c) as a customs controlled

area;

“import”, in relation to goods, means transporting, sending or bringing goods into the

Republic, subject to sections 2 and 30;

“importer”, in relation to goods, means a person who imports goods into the Republic, and
includes —
(a) a person who, at the time of importation —
() is the owner of the goods that are imported;
(ii) carries the risk in respect of the goods that are imported; or
(iii) is beneficially interested in any way whatsoever in the goods that are
imported,;
(b) a person who actually transports or attempts to transport the goods into the Republic,
except when that person is —
® a licensed carrier; or
(i) a carrier not located in the Republic and represented in the Republic by a
registered agent; or
(©) a person who represents, or pretends to be or to represent, a person importing goods
or referred to in paragraph (a) or (b), except when that person is a licensed customs
broker who as a customs broker represents a person —
0] importing goods; or
(ii) referred to in any of those paragraphs;

“import tax” means —

(a) a duty imposed in the Customs Tariff on goods imported into the Republic, and
includes an ordinary import duty, anti-dumping duty, countervailing duty and
safeguard duty within the meaning of the Customs Duty Act;

(b) value-added tax imposed on goods imported into the Republic;

(c) an excise duty, fuel levy or environmental levy imposed on goods imported into the
Republic; or

(d) any other tax, levy or duty on goods imported into the Republic;
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“incomplete clearance declaration” means a clearance declaration that may be used to
clear goods for home use or a customs procedure in the circumstances set out in Part 1 of
Chapter 23 and that does not contain all the information required to be included in a regular

clearance declaration due to the unavailability of all the information;

“industrial development zone” means an area designated as an industrial development
zone in terms of the Manufacturing Development Act, 1993 (Act N0.197 of 1993);

“inspect”, as an action performed by a customs officer in relation to goods, includes to

perform any or all of the actions referred to in section 707(3);

“international clearance arrangement” means an arrangement for the clearance of goods
in accordance with —
(a) the Convention on Temporary Admission; or
(b) an agreement between the Republic and another country to regulate, otherwise than
in accordance with formal clearance requirements —
(i) the temporary admission of goods from that country into the Republic; and

(ii) the temporary export of goods from the Republic to that country;

“international postal article” means a postal article —
(@) posted outside the Republic for —
®® delivery inside the Republic; or
(i) transit through the Republic to another country; or

(b) posted inside the Republic for delivery outside the Republic;

“international postal clearance depot” means premises operated by the South African

Post Office for the sorting and processing of international postal items for —

(a) delivery inside the Republic, in the case of postal items posted outside the Republic
for delivery in the Republic; or

(b) loading on board foreign-going vessels, foreign-going aircraft, cross-border railway
carriages or vehicles departing from the Republic, in the case of postal items posted
inside the Republic for delivery outside the Republic;

“international transit” or “international transit procedure” means the customs procedure
described in section 194(2);

“inward processed compensating products” means compensating products —



(@)

(b)
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obtained from the processing of imported goods under the inward processing
procedure; and

destined for export or exported from the Republic;

“inward processing” or “inward processing procedure” means the customs procedure

described in section 395;

“issuing association”, in relation to —

(@)

(b)

the temporary admission procedure, means an association which in terms of the
Convention on Temporary Admission or any agreement referred to in section
265(1)(a)(ii) is authorised to issue CPD or ATA carnets for the temporary admission
of goods into the Republic; or

the temporary export procedure, means an association which in terms of the
Convention on Temporary Admission or any agreement referred to in section
380(1)(a)(ii) is authorised to issue CPD or ATA carnets for the temporary export of

goods from the Republic for temporary admission into another country;

“juristic entity” includes —

(@)

(b)

(€)
(d)

(e)

a company, close corporation or co-operative incorporated or registered in terms of
legislation whether in the Republic or elsewhere;

an association, partnership or club or other body of persons of whatever description,
corporate or unincorporated,;

a trust or trust fund;

any entity referred to in paragraph (a), (b) or (c) in liquidation or under judicial
management; and

the estate of a deceased or insolvent person;

“land border-post”, in relation to —

(@)

(b)

vehicles, means a road border crossing designated in terms of section 31(1)(d) as a
place of entry or exit for vehicles, and persons and goods on board vehicles; or

persons on foot, means a road or other border crossing designated in terms of
section 31(1)(e) as a place of entry or exit for persons on foot, and goods that such

persons have with them;

“LCL container” means a container containing goods consigned from one or more

consignors to more than one consignees;

“leave”, in relation to the Republic, means —



(@)

(b)

(©)

(d)

(e)

(f)

()]

(h)
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in the case of a vessel or goods or persons on board a vessel, when the vessel
moves out of the territorial waters of the Repubilic;

in the case of an aircraft or goods or persons on board an aircraft, when the aircraft
moves out of the airspace above the Republic;

in the case of a cross-border train or goods or persons on board a cross-border train,
when the train crosses the border out of the Republic;

in the case of a vehicle or goods or persons on board a vehicle, when the vehicle
crosses the border out of the Republic;

in the case of electricity, when the electricity is transmitted through a transmission line
out of the Republic;

in the case of goods in a cross-border pipeline, when the goods cross the border
through the pipeline out of the Republic;

in the case of goods on a cross-border cable car or conveyor belt, when the goods
cross the border by way of the cable car or conveyor belt out of the Republic; or

in the case of a person on foot or goods that such a person has with him or her, when
that person crosses the border out of the Republic;

“licence” means a licence issued by the customs authority in terms of Chapter 27;

“licensed” means licensed in terms of Chapter 27;

“licensee” means the holder of a licence;

“lost” or “loss”, in relation to goods, means that goods have become lost due to —

(@)
(b)
(€)
(d)
(e)
(f)

pilfering, theft or robbery;

falling overboard,;

being left behind or forgotten somewhere;

loading on board wrong vessel, aircraft, railway carriage or vehicle;

off-loading at wrong place; or

any other specific act or occurrence other than the destruction or damage of goods;

“manifest” means a summary of cargo on board or to be off-loaded from a vessel, aircraft,

railway carriage or vehicle at a specific place as reflected in the transport documents issued

in respect of that cargo;

“means of transport” means a vessel, aircraft, locomotive, railway carriage or vehicle

engaged in the transport of goods or persons;
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“Minister” means the Cabinet member responsible for finance;

“mode of transport” means transport by sea, air, rail or road;

“multi-modal transport” means the transport of goods from one point to another by

switching in the course of the journey from one mode of transport to another;

“multi-purpose sea cargo terminal” means any premises within a customs seaport
handling any combination of —

(a) general sea cargo;

(b) special sea cargo;

(c) bulk sea cargo; and

(d) containers, including empty containers;

“national transit” or “national transit procedure” means the customs procedure described
in section 194(1);

“non-prosecutable breach”, in relation to this Act, means a breach of this Act which is not

an offence in terms of this Act;

“official”, in relation to SARS, means —

(a) the Commissioner;

(b) any other employee of SARS;

(© a person employed by another organ of state, including any institution which is not an
organ of state, and seconded to SARS to work as a member of the staff; or

(d) a person contracted by SARS to work as a member of the staff otherwise than as an

employee;

“on-board operator” —

(a) in relation to a vessel, aircraft or train, means a person on board the vessel, aircraft
or train who is in on-board command®® of the vessel, aircraft or train;

(b) in relation to a railway carriage, means a person on board the train of which that
railway carriage forms part or is scheduled to form part and who is in on-board
command of the train; or

(© in relation to a vehicle, means the driver of the vehicle or, if the driver drives the

vehicle on the instructions of another person in the vehicle, that other person;

'8 This refers to the master or captain of a vessel or the pilot or captain of an aircraft, etc, but excludes harbour
pilots guiding vessels in a port and train pilots guiding trains on a track.
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“origin”, in relation to goods, means the country in which the goods were produced or
regarded to have been produced according to the rules of origin applicable to the goods in

terms of Chapter 8 of the Customs Duty Act;

“outright export”, in relation to goods, means the export of goods from the Republic
otherwise than under —
(a) any of the following customs procedures:
0] the international transit procedure;
(ii) the transhipment procedure;
(iii) the temporary admission procedure;
(iv) the temporary export procedure;
(V) the tax free shop procedure;
(vi) the stores procedure;
(vii)  the inward processing procedure; or
(vii)  the outward processing procedure; or

(b) an exemption or exclusion from export clearance formalities;

“outturn report” means a report giving the information as may be prescribed by rule

concerning —
(@) goods —
® packed into containers, or consolidated, whether on pallets or in another way,
for transportation;
(i) loaded on board a vessel, aircraft, railway carriage or vehicle for

transportation;
(iii) unloaded from a vessel, aircraft, railway carriage or vehicle; or
(iv) unpacked from containers or de-grouped from consolidated packages; or

(b) empty containers unloaded from vessels or railway carriages;

“outward processed compensating products” means compensating products —

(a) obtained from the processing of goods exported from the Republic under the outward
processing procedure; and

(b) imported under that procedure for home use;

“outward processing” or “outward processing procedure” means the customs

procedure described in section 441,

“owner”, in relation to goods, includes a person holding a share in the ownership of goods;
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“ownership”, in relation to goods, includes a share in the ownership of goods;

“package” means —
(a) any wrapping or outer cover and its contents;
(b) any bundle tied together; or

(c) any single piece in the case of unpacked goods;

“permissible” —

(a) in relation to a customs procedure, means that clearance and release of goods for
that customs procedure is in the circumstances pertaining to a specific case —
() not inconsistent with this Act or a tax levying Act; and
(ii) authorised in the discretion of the customs authority; and

(b) in relation to home use, means that clearance and release of goods for home use is
in the circumstances pertaining to a specific case —
(i) not inconsistent with this Act or a tax levying Act; and

(ii) authorised in the discretion of the customs authority;*®

“person” means a natural person or a juristic entity, and includes an organ of state or an

official of an organ of state;

“place of entry” means a place designated in terms of section 31 or 34 as a place of entry

for the control of vessels, aircraft, trains, vehicles, goods and persons entering the Republic;

“place of exit” means a place designhated in terms of section 31 or 34 as a place of exit for

the control of vessels, aircraft, trains, vehicles, goods and persons leaving the Republic;

“police officer” means a member of the South African Police Service established in terms
of the South African Police Service Act, 1995 (Act No. 86 of 1995);

“port authority” has the same meaning as in the Ports Act, 2005 (Act No.12 of 2005);
“postal article” means any letter, postcard, letter card, envelope, book, packet, pattern or

sample packet or any parcel or other article when conveyed by post, and includes a telegram

when conveyed by post;

19 See for instance sections 114 and 115 stating the circumstances in which the release of goods for home use or
a customs procedure must or may be refused.
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“posted” means posted at a post office operated by the South African Post Office;

“post office” includes any house, building, room, vehicle, place or structure where the
South African Post Office —

(a) receives, sorts, delivers, make up or dispatch postal articles; or

(b) renders any postal, savings, money transfer or other service,

and includes any pillar box or other receptacle provided by or with the approval of the South

African Post Office for the reception of postal articles;

“premises” means any site, property, building, structure or any part of a site, property,

building or structure;

“private warehouse” means licensed premises used exclusively by the licensee of the
premises for the storage of goods owned by the licensee or in which the licensee has a

material interest;

“processing”, in relation to —
(a) goods under the inward processing procedure, means to the extent indicated in the
Customs Tariff —
® to repair, clean, recondition, alter, adapt, pack or re-pack imported goods in
the Republic;
(i) to subject imported goods to an industrial process in the Republic; or
(iii) to use imported goods in a manufacturing process in the Republic;
(b) goods under the home use processing procedure, means to the extent indicated in
the Customs Tariff —
® to repack imported goods in retail quantities in the Republic;
(i) to repair, alter, adapt or recondition imported goods;
(iii) to subject imported goods to an industrial process in the Republic; or
(iv) to use imported goods in a manufacturing process in the Republic; or
(©) goods under the outward processing procedure, means to the extent indicated in the
Customs Tariff —
(1) to repair, alter, adapt or recondition goods exported from the Republic abroad;
(ii) to subject goods exported from the Republic to an industrial process abroad,;
or

(iii) to use goods exported from the Republic in a manufacturing process abroad;

“produce”, in relation to goods, includes to plant, grow, harvest, manufacture, make,

assemble, mine, extract or process goods or in any other way create or bringing forth goods;
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“producer”, in relation to goods, means a person who produces goods;

“prohibited goods” means goods described in section 755;%

“prosecutable breach”, in relation to this Act, means a breach of this Act which is an

offence in terms of this Act;

“prosecution avoidance penalty” means an administrative penalty of a type referred to in

section 846;

“provisional clearance declaration” means a clearance declaration that may be used to
clear goods for home use or a customs procedure in the circumstances set out in Part 1 of
Chapter 23 and that contains information provisionally included in the declaration pending

subsequent confirmation or correction;

“public warehouse” means licensed premises made available by the licensee of the

premises to clients generally for the storage of their goods that are not in free circulation, but

excludes —

(a) a terminal or depot where goods are temporarily stored; or

(b) a state warehouse or premises regarded to be a state warehouse in terms of section
569;

“rail cargo terminal” means premises on a railway station where cargo is —
(a) off-loaded from, or loaded on board, cross-border railway carriages; and

(b) temporarily stored after being off-loaded or before being loaded;

“rail consignment note” means a document issued by a rail carrier for the transportation of
goods to a specific destination on board a railway carriage, and which serves as proof that
the carrier —

(a) has received the goods; and

(b) has undertaken to transport the goods on the terms and conditions stated in the

document;

“rail travellers terminal” means premises on a railway station where travellers —

(a) board, or disembark from, cross-border railway carriages; and

20 “prohibited goods” excludes counterfeit goods which are dealt with separately in Chapter 35.
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(b) are processed before boarding, or after disembarking from, cross-border railway

carriages,
and includes —
0] all transit areas through which travellers must proceed to or from cross-border railway

carriages; and

(ii) all facilities used for or in connection with the operation of the terminal,

“railway station” includes a railway siding serving a specific agricultural, mining, industrial

or commercial enterprise, complex or area;

“railway terminal” means —
(a) a rail cargo terminal; or

(b) a rail travellers terminal;

“registered” means registered in terms of Chapter 27,

“regular clearance declaration” means a clearance declaration that must be used for the
clearance of goods for home use or a customs procedure in circumstances where a

clearance declaration referred to in section 164(1)(b), (c), (d), (e) or (f) is not allowed;

“regulation” means a regulation made by the Minister in terms of section 869;

“re-imported unaltered goods” means goods imported into the Republic that —
(@) were previously exported from the Republic, whether temporarily or outright; and
(b) whilst abroad, have not undergone any manufacturing, processing or repairs except

maintenance in connection with their use abroad;

“release”, in relation to goods, means a decision by the customs authority to allow the

goods —

(a) into free circulation, in the case of imported goods that are cleared for home use; or

(b) to be dealt with in accordance with a specific customs procedure, in the case of
goods that are cleared for that customs procedure;

“release agent”, in relation to goods, means the licensee of the customs controlled area
where the goods are located immediately before their release for home use or a customs

procedure;

“release notification” means —
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(a) an electronic message referred to in section 180(1)(a) stating that goods have been
released for home use or a customs procedure;

(b) a computer printout referred to in section 180(1)(b) stating that goods have been
released for home use or a customs procedure; or

(c) notification that goods have been released for home use or a customs procedure by

any other method referred to in section 180(1)(c);
“restricted goods” means goods described in section 764;
“reusable transport equipment” means containers, pallets, packing material or other
transport equipment designed for continuous reuse in the transport of goods in the ordinary
course of trade;
“reward”, in relation to the transport of goods or travellers, includes any form of
consideration received or to be received wholly or partly in connection with the transport of
the goods or travellers, irrespective of the person by whom or to whom the consideration has
been or is to be paid or given;
“road waybill” means a document issued by a road carrier for the transportation of goods to
a particular destination on board a vehicle, and which serves as proof that the carrier —
(a) has received the goods; and
(b) has undertaken to transport the goods on the terms and conditions stated in the
document;
“rule” means a rule made by the Commissioner in terms of section 870;
“SACU” means the Southern African Customs Union;
“SACU Agreement” means the Southern African Customs Union Agreement;
“SACU member state” means a state which is a member of SACU;

“SADC” means the Southern African Development Community;

“SARS” means the South African Revenue Service established by section 2 of the South
African Revenue Service Act, 1997 (Act No. 34 of 1997);

“sea cargo terminal” means —
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(a) a general sea cargo terminal;

(b) a special sea cargo terminal;

(c) a bulk sea cargo terminal;

(d) a container terminal;

(e) a combination sea cargo terminal; or

) a multi-purpose sea cargo terminal;

“sea travellers terminal” means premises within a customs seaport where travellers and
crew —
(a) board, or disembark from, foreign-going vessels; and

(b) are processed before boarding, or after disembarking from, foreign-going

vessels,
and includes —
0] all transit areas through which travellers and crew must proceed to or from foreign-

going vessels; and

(i) all facilities used for or in connection with the operation of the terminal,

“sectorally controlled goods” means goods described in section 773;

“security” means security provided in terms of Chapter 30;

“seize”, in relation to goods, means to take physical possession of the goods without

divesting a person of ownership of the goods;

“self-assessment”, in relation to taxable goods, means a calculation in terms of a tax
levying Act by a person submitting a clearance declaration in respect of those goods of the

amount of import or export tax payable on the goods in terms of that Act;

“simplified clearance declaration” means a clearance declaration that may be used to
clear goods for home use or a customs procedure in accordance with simplified clearance
requirements —

(@) referred to in Part 3 of Chapter 23; or

(b) that may be prescribed by rule for accredited persons in terms of Chapter 29;

“South African Post Office” means the South African Post Office Limited established in
terms of section 3 of the Post Office Act, 1958 (Act No.44 of 1958);
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“special sea cargo terminal” means premises within a customs seaport where cargo of a
specific type, whether bulk or break bulk cargo, but other than cargo in containers is —
(a) off-loaded from, or loaded on board, foreign-going vessels; and

(b) temporarily stored after being off-loaded or before being loaded;

“state warehouse” means a facility referred to in section 558(a) or (b) to which goods must

be removed when required in terms of this Act, a tax levying Act or other legislation;

“stores” means goods taken on board a foreign-going vessel, foreign-going aircraft or cross-

border train, whether in the Republic or elsewhere, exclusively for the purpose of meeting the

reasonable needs of the next voyage of the vessel, aircraft or train, including stopovers, and

includes goods intended to be used —

(a) by travellers and crew on board the vessel, aircraft or train during that voyage;

(b) for the operation of the vessel, aircraft or train on that voyage;

(c) for the maintenance of the vessel, aircraft or train during that voyage; or

(d) as tax free items for sale on board the vessel, aircraft or train to travellers and crew,
in the case of a vessel, aircraft or train entitled in terms of section 334 to sell tax free

items to travellers and crew;

“stores procedure” means the customs procedure described in section 320;

“stores supplier” means a person conducting business by supplying stores to foreign-going

vessels, foreign-going aircraft or cross-border trains;

“supplementary clearance declaration” means a clearance declaration that supplements —

(@) a provisional clearance declaration by confirming or correcting clearance information
provided provisionally; or

(b) an incomplete clearance declaration by providing all outstanding clearance

information required for a regular clearance.
“supporting document” includes a document referred to in section 176;
“tariff classification” or “classification”, in relation to goods that are cleared for home use
or a customs procedure, means the classification of the goods in terms of Chapter 6 of the
Customs Duty Act under a heading, subheading, tariff item or other item specified in the

Customs Tarriff;

“tax”, in relation to goods, means an import tax, export tax or domestic tax on goods;
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“taxable”, in relation to goods, indicates that an import or export tax has been imposed on

the goods in terms of a tax levying Act;

“tax refundable status” means a tax status described in section 136(3);

“tax due status” means a tax status described in section 136(1);

“tax free status” means a tax status described in section 136(2);

“tax levying Act” means any legislation, other than this Act, imposing or imposing and
regulating the administration of a specific tax on goods, and includes any of the following
Acts together with any rules, regulations or other subordinate legislation issued in terms of
any such Acts:

(a) the Customs Duty Act;

(b) the Value-added Tax Act;

(c)  the Excise Duty Act;*

(d) the Diamond Export Levy Act, 2007 (Act No. 15 of 2007); and

(e) the Diamond Export Levy Administration Act, 2007 (Act No. 14 of 2007);

“tax free shop” means premises from where goods are sold in accordance with the tax free

shop procedure, and includes any storage facilities on the premises;?

“tax free shop procedure” means the customs procedure described in section 301;

“temporary admission” or “temporary admission procedure” means the customs

procedure described in section 247;

“temporary export”, in relation to goods, means the export of goods under the temporary

export procedure;

“temporary export procedure” means the customs procedure described in section 362;

“temporary storage”, in relation to goods, means the storage of goods at —

(a) a terminal until the goods are —

2L Until the new Excise Duty Act is passed, the Customs and Excise Act, 1964, must in relation to excise duties,
air travelers tax and environmental duties be regarded to be a tax levying Act. See section 891.
2 These facilities are not a private warehouse, but part of the tax free shop.
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® loaded on board a vessel, aircraft, railway carriage or vehicle at the terminal;
or
(iii) removed from the terminal; or
(b) a depot until the goods are removed from the depot,
but excludes the storage of goods when the goods are retained at the terminal or depot

under a direction in terms of section 569(1);

“terminal” means —

(@) a sea cargo terminal,

(b) an air cargo terminal;

(c) a sea travellers terminal;
(d) an air travellers terminal; or

(e) a railway terminal;

“the Republic” means the territory of the Republic of South Africa, including its internal and
territorial waters referred to in sections 3 and 4 of the Maritime Zones Act, 1994 (Act No. 15

of 1994), and the airspace above its territory and internal and territorial waters;

“this Act” includes —

(@) the regulations and the rules; and

(b) any notices of general application published by the Minister in terms of a provision of
this Act in the Gazette;

“train” means a locomotive with or without any passenger, goods or other railway carriages
attached to it, including the fittings and furnishings of such locomotive or railway carriage and

any apparatus or equipment fitted on or to such locomotive or railway carriage;

“transhipment” or “transhipment procedure” means the customs procedure described in

section 225;

“transit”, in relation to goods, means national or international transit of goods;

“transit operation”, in relation to goods under the national or international transit procedure,
includes —

(a) the receipt of goods for carrying out that procedure;

(b) the transport of those goods under that procedure; and

(© the delivery of those goods under that procedure at the destined customs controlled

area;
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“transport document”, in relation to cargo transported on board —

(a) a vessel, means a bhill of lading or other similar document issued in respect of the
transport of that cargo;

(b) an aircraft, means an air waybill or other similar document issued in respect of the
transport of that cargo;

(c) a railway carriage, means a rail consignment note or other similar document issued in
respect of the transport of that cargo; or

(d) a vehicle, means a road waybill, road manifest or other similar document issued in

respect of the transport of that cargo;

“traveller” means a person travelling on board a vessel, aircraft, train or vehicle or on foot,

but excludes a crew member of the vessel, aircraft, train or vehicle;

“truck” means a vehicle —
(@) with a gross vehicle mass exceeding 3500 kilograms;* and

(b) that is designed or adapted for the transport of goods;

“UCR number”, in relation to a consignment of goods —

(a) imported into the Republic, means the unique consignment reference number
allocated to the consignment by the person who exported the goods to the
Republic; or

(b)  to be exported from the Republic, means the unique consignment reference number

allocated to the consignment by the exporter of the goods;

“unaccompanied baggage”, in relation to a person entering or leaving the Republic, means
any items in the baggage of a person entering or leaving the Republic that because of a
delay in the travelling process, separate travelling arrangements or for any other reason were
not or could not physically be with that person when that person is processed through
customs at the place of entry through which that person enters or at the place of exit through

which that person leaves the Republic;

“unaccounted”, in relation to goods, means a shortfall in goods according to any
documents or records relating to the goods, where the reason for the shortfall cannot be
ascribed to the destruction, damage or loss of the goods;

“vehicle” means —

3 See National Road Traffic Act,1996 (Act No. 93 of 1996).



DRAFT - Second Round of Comment

(a) a motor car, bus, mini-bus, van, truck, trailer, semi-trailer, motor cycle, wagon, cart,
cycle, wheelbarrow or other means of conveyance of any kind whatsoever capable of
moving on land, whether self-propelled or not, and including its fittings and
furnishings and any apparatus or equipment fitted on or to it;

(b) any combination of coupled vehicles referred to in paragraph (a) travelling or capable
of travelling as a unit; or

(c) any pack animal when used as a means of conveyance, including its harness and
tackle and any cart, apparatus or article pulled by the animal,

but excludes an aircraft, vessel, train, locomotive or railway carriage;

“vessel” means —

(a) a craft of any kind whatsoever capable of moving in, on or under water, whether self-
propelled or not;

(b) a hovercraft; or

(c) any floating structure, whether moored or not,

including the fittings and furnishings of such craft or floating structure and any apparatus or

equipment fitted on or to such craft or floating structure;

“warehousing” or “warehousing procedure” means the customs procedure described in

section 281;

“working day” means any day other than a Saturday, Sunday or public holiday;

“wreck” includes —

(a) any flotsam, jetsam, lagan or derelict;

(b) any portion of a vessel or aircraft lost, abandoned or stranded;

(©) any of the cargo, stores, apparatus or equipment of any such vessel or aircraft; and

(d) any of the personal property on board such vessel or aircraft when it was lost or
abandoned or when it stranded.

(2) Inthis Act, a word or expression which is a derivative or other grammatical form
of a word or expression defined in this Act, has a corresponding meaning unless the context
indicates that another meaning is intended.

3 Unless inconsistent with the context, any reference in this Act or a tax levying
Act to —

(@) a person located in the Republic must be read —
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® in the case of a natural person, as a reference to a natural person ordinarily
resident in the Republic at a fixed physical address in the Republic; or
(i) in the case of a person which is a juristic entity, as a reference to a juristic
entity —
(aa) which is incorporated, registered or recognised in terms of the laws
of the Republic or of another country; and
(bb)  which has a place of business at a specific physical address in the
Republic;
(b) a specific Chapter of this Act must be read as including any regulation or rule made
for the purpose, or to facilitate the implementation, of that Chapter;
(© a specific Part of a Chapter of this Act must be read as including any regulation or
rule made for the purpose, or to facilitate the implementation, of that Part; and
(d) a specific section of this Act must be read as including any regulation or rule made for

the purpose, or to facilitate the implementation, of that section.

Time when goods are imported into or exported from Republic

2. Unless inconsistent with the context, goods must for the purpose of this Act and a tax
levying Act be regarded to be —

(@)  imported into the Republic when the goods enter the Republic;** and

(b) exported from the Republic when the goods leave the Republic.?

Part 2: Purpose and application of this Act
Purpose of this Act
3. The purpose of this Act is —
(a) to provide systems and procedures for customs control of all goods and persons
entering or leaving the Republic;
(b) to enable the effective collection of import and export tax on such goods; and
(©) to facilitate the implementation of other legislation applicable to such goods and

persons.

Goods and persons to which this Act applies
4, This Act applies to all goods and persons that are subject to customs control in terms
of Chapter 2.

Territorial application of this Act
5. (1)  This Act applies in the whole of the Republic.?®

4 gee definition of “enter” in section 1.
%5 gee definition of “leave” in section 1.
2 Although the Prince Edward Islands form part of the Republic, this Act does not apply to those
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2) For the purpose of subsection (1) —

(a) the continental shelf referred to in section 8 of the Maritime Zones Act, 1994, must be
regarded as being part of the Republic;

(b) any installation or device of any kind whatsoever, including any floating or
submersible drilling or production platform, constructed or being operated upon,
beneath or above the continental shelf for the purpose of exploring it or exploiting its
natural resources, must be regarded as having been constructed or as being
operated within the Republic; and

(c) any goods mined or produced in the operation of such installation or device and
transported to the shore, whether by vessel, pipeline or otherwise, and any person or
any other goods being transported by any means to and from such installation or

device must be regarded as being transported within the Republic.

3) Customs officers may perform their enforcement functions in terms of this Act
in the contiguous and exclusive economic zones of the Republic referred to in sections 5 and
7 of the Maritime Zones Act, 1994 (Act No. 15 of 1994), to the extent necessary to enforce,
or to prevent a breach of this Act, a tax levying Act or any legislation referred to in
Chapter 34 or 35.

Application of this Act in relation to SACU member states
6. (2) This Act applies to all goods imported into the Republic from a SACU member
state and to all goods in the process of being exported from the Republic to a SACU member

state, subject to any rules as must be prescribed in terms of subsection (2).

2) The Commissioner must make rules to give effect to the SACU Agreement in

the Republic.

Application of this Act in relation to SADC member states

7. D This Act applies to all goods imported into the Republic from a SADC member
state and to all goods in the process of being exported from the Republic to a SADC member
state, state, and must be applied subject to any rules as must be prescribed in terms of
subsection (2).

2) The Commissioner may make rules to give effect to the SADC Agreement in

the Republic.

islands. See the Prince Edward Islands Act, 1948 (Act No. 43 of 1948).
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Application of this Act in relation to other legislation regulating goods and persons

entering or leaving Republic

8.

This Act must be interpreted as facilitating the implementation of other legislation?’ to

the extent that such legislation applies —

(@)

(b)

to goods or persons entering or leaving the Republic or to any matter relating to such
goods or persons; or
in any areas which are customs controlled areas for purposes of this Act or to any

matter relating to such areas.

Part 3: Administration of this Act

Commissioner to administer this Act

9.
(@)
(b)

The Commissioner must —

administer this Act subject to the control and directions of the Minister; and

develop and maintain administrative, financial, technological, communicative and
other systems and procedures necessary for the implementation and enforcement of
this Act.

Designation of customs officers

10.

(@)

(b)

(€)

(2) The Commissioner —

must designate any number of SARS officials as customs officers necessary for the
proper implementation and enforcement of this Act and the tax levying Acts to the
extent that those Acts apply to goods imported into, or exported from, the Republic;
may with the concurrence of an organ of state or other institution with whom the
Commissioner has concluded an agreement in terms of section 15 designate persons
in the service of that organ of state or institution as customs officers; and

may in a special case designate any competent person to act as a customs officer

for a specific purpose during a specific period.

2) No person may be designated in terms of subsection (1) as a customs

officer —

(@)

unless that person —
() has filed with the Commissioner a declaration of interest determined by the
Commissioner; and

(i) complies with other requirements as may be prescribed by rule; or

%" The Customs Control Act provides a “platform” for the implementation of other legislation applicable to goods
and persons entering or leaving the Republic, especially the tax levying Acts and legislation prohibiting,
restricting or regulating the import or export of goods.
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if that person has a direct material financial interest in, or stands to benefit materially
from, any business activity consisting of or relating to —

(i the clearance of goods for home use or a customs procedure;

(ii) the import into or export from the Republic of goods; or

(iii) the production, processing, sale, handling or transport of, or the trade in,

goods to which this Act applies.

3) A customs officer must inform the Commissioner immediately if that officer

acquires any interest referred to in subsection (2)(b).

4) The Commissioner may at any time withdraw or suspend the designation of a

person as a customs officer.

Powers and duties of customs officers

11.

(@)

(b)

) A customs officer —

may exercise the powers and must perform the duties —

® assigned to customs officers generally by this Act,?® subject to subsections (2)
and (3); or

(ii) delegated or sub-delegated in terms of section 19 to customs officers
generally or to that customs officer specifically; and

must assist the Commissioner, as the Commissioner may require, in the

implementation and enforcement of —

0] this Act; and

(i) the tax levying Acts to the extent that those Acts apply to goods imported into,

or exported from, the Republic.

2 Customs officers must perform their functions in accordance with an

appropriate hierarchical system of customs management as may be determined by the

Commissioner and whereby customs officers —

(@)

(b)

are entrusted with managerial, supervisory, operational or other responsibilities
according to rank or on any other selective basis; and
perform those functions in a manner commensurate with their respective

responsibilities.

8 These are powers and duties conferred on customs officers directly by the Act or the rules otherwise than
through delegation by the Commissioner.
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3) The Commissioner may, for the purpose of subsection (2), determine that a
power or duty assigned generally to customs officers by this Act, may be exercised only by
customs officers —

(a) of at least a specific rank; or

(b) selected in any other way.

General requirements for performing enforcement functions?

12. D) Customs officers must perform their enforcement functions —

(a) in accordance with any instructions issued by the Commissioner; and

(b) subject to any limitations and in accordance with any procedures as may be

prescribed by rule or determined by the Commissioner.

2) A customs officer may, subject to subsection (1) and sections 695 and 719,

perform an enforcement function at any time and without a warrant or previous notice.

3) When performing an enforcement function, a customs officer may —

(@) be accompanied and assisted by any interpreters, technicians, workers, police
officers or any other persons whose assistance may reasonably be required for the
performance of that function; or

(b) use any aids such as a dog, or chemical substances, or imaging equipment, or any
other mechanical, electrical or electronic devices, subject to compliance with any

legislation applicable to the use of such aids.

(4) A person assisting a customs officer in terms of subsection (3)(a) must, whilst
and for the purpose of assisting, be regarded to be a customs officer under the supervision of

the customs officer that person is assisting.

Identification of customs officers and equipment
13. 0} The Commissioner must issue an identity card to each person designated as

a customs officer.

(2) When performing an enforcement function a customs officer must, on demand
by a member of the public affected by the performance of the function, produce the identity
card issued to that officer in terms of subsection (1).

3) The Commissioner must design a distinctive customs flag and ensign for

display on customs vehicles, aircraft, boats and other equipment which require public

29 gee definition of “enforcement function” in section 1.
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identification.

Customs offices

14. The Commissioner must by rule —

(a) establish in the Republic or, if necessary, outside the Republic, any number of SARS
offices for the purpose of this Act and designate any such office as a Customs Office,
or designate any existing SARS office as a Customs Office;

(b) determine the purpose and functions of each Customs Office; and

(c) determine —

(i) the office hours of each Customs Office; and

(ii) the outside hours of attendance by customs officers.

Agreements for assistance in administration of this Act and tax levying Acts

15. The Commissioner may by agreement with another organ of state or other institution
inside or outside the Republic, including a railway, seaport, airport or postal authority, obtain
the assistance of that organ of state or institution to perform such support services in the
implementation or enforcement of this Act, or of any tax levying Act to the extent that such
tax levying Act applies to goods imported into or exported from the Republic, as may be

agreed between the Commissioner and that organ of state or institution.

Customs co-operation with other countries
16. (2) The Commissioner may, if authorised by the national executive, enter into an
agreement with the customs administration of another country —
(@) to provide for customs co-operation, including the exchange of customs information
between the Commissioner and that customs administration;
(b) to facilitate the customs processing of goods —
0] exported to the Republic from that country; and
(ii) exported from the Republic to that country; and
(c) to allow —

(1) customs personnel of that customs administration to perform functions in the
Republic necessary for the enforcement of the customs legislation of that
country in respect of goods to be exported from the Republic to that country;
and

(i) customs officers of the Republic to perform functions in that country
necessary for the enforcement of this Act, a tax levying Act or any legislation
referred to in Chapter 34 and 35 in respect of goods to be exported to the

Republic from that country.
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2) The Commissioner may make rules to give effect to any agreement in terms of
subsection (1), including rules providing for customs officials of that country to perform the

functions referred to in subsection (1)(c)(i) in the Republic.

Provision of special customs services
17. D) The Commissioner may by rule —
(a) provide for the provision of special services to persons to assist them in complying
with —
0] this Act; or
(ii) a tax levying Act to the extent that such tax levying Act applies to goods
imported into or exported from the Republic; and

(b) determine the fees payable for such services.

2) Section 12(3) and (4) applies when customs officers perform services referred

to in subsection (1).

Part 4: Delegations
Delegations by Minister
18. D The Minister may delegate to a Deputy Minister appointed to assist the

Minister any of the powers or duties assigned to the Minister in terms of this Act.

2) A delegation in terms of subsection (1) —

(@ must be in writing;

(b) is subject to such limitations and conditions as the Minister may determine;

(©) does not divest the Minister of the responsibility concerning the exercise of the
delegated power or the performance of the delegated duty; and

(d) may at any time be amended or repealed by the Minister.

3) The Minister may at any time confirm, alter or repeal any decision taken in
consequence of a delegation in terms of this section, but no such alteration or repeal may
detract from any rights that have accrued as a result of the decision.

Delegations by Commissioner

19. (1) The Commissioner —

(@) must for the proper implementation of this Act develop an appropriate system of
delegation to maximise managerial, administrative and operational efficiency; and

(b) may, in accordance with that system, delegate to a customs officer, including any

SARS official who is not a customs officer —



@)
(b)

(©)

(d)

(e)

(f)
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® any power or duty assigned by this Act to the Commissioner or the customs
authority, excluding the power to make or amend rules; or

(ii) any part or aspect of any such power or duty.

2) A delegation in terms of subsection (1) —

must be in writing;

is subject to such limitations and conditions as the Commissioner may determine

generally or in a specific case;

may either be to —

(i) a specific individual; or

(ii) the incumbent of a specific post;

may, in the case of a delegation to a supervising customs officer, authorise the officer

to sub-delegate the delegated power or duty, or part or aspect of such power or duty,

in writing to —

(1) a customs officer under that supervising customs officer’s control; or

(ii) the incumbent of a specific post under that supervising customs officer’s
control;

does not divest the Commissioner of the responsibility concerning the exercise of the

delegated power or the performance of the delegated duty; and

may at any time be amended or repealed by the Commissioner.*

3) If a customs officer or SARS official takes a decision or any action that would

have been valid had the power or duty authorising that decision or action been delegated to

that person in terms of subsection (1)(b), that decision or action is valid despite the absence

of such delegation if the decision or action —

(a) was taken in the course of that person’s ordinary duties;
(b) was necessary for the enforcement of this Act; and
(c) is ratified by the Commissioner.
Part 5: Confidentiality
Definition
20. In this Part —
"authorised recipient” means —
(a) the Statistician-General contemplated in the Statistics Act, 1999 (Act No. 6 of 1999);
(b) the Director-General of the National Treasury;

% See section 814 and other provisions of Chapter 36 for the reconsideration of decisions taken in terms of
delegated powers.
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(d)

(e)
(f)
(9)
(h)
(i)
()
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the South African Police Service referred to in section 6(1) of the South African Police
Service Act, 1995 (Act No. 68 of 1995);

the National Director of Public Prosecutions referred to in section 5(2)(a) of the
National Prosecuting Authority Act, 1998 (Act No. 32 of 1998);

the Governor of the South African Reserve Bank;

the Director of the Financial Intelligence Centre;

the Auditor-General;

the Director-General of the Department of Trade and Industry;

the Chief Commissioner of the International Trade Administration Commission; or
any organ of state administering legislation applicable to the crossing of goods or

persons into or out of the Republic.

Confidentiality

21.

No SARS official, customs officer or person referred to in section 12(3)(a), and no

person who was such an official, officer or person, may disclose any information acquired by

him or her in the exercise of powers or duties in terms of this Act or the Customs Duty Act

concerning the private or confidential matters of any person,® except —

(@)

(b)

(€)

(d)

(e)
(f)

to the extent that such disclosure is made in the exercise of those powers or duties,

including for the purpose of any proceedings referred to in Chapter 36;

if that official, officer or person is —

(@ summoned to give evidence as a witness before a court or tribunal and the
Commissioner has authorised that official, officer or person to disclose the
information; or

(ii) required to do so by a court;

if the person that will be affected by the disclosure has consented to the disclosure;

if there is a serious and imminent risk to public health or safety or the environment

and the public's interest in the disclosure outweighs the official, officer or person's

duty of confidentiality;

to an authorised recipient, subject to section 22; or

in accordance with —

() an international agreement or convention in respect of customs cooperation to
which the Republic is a party, subject to section 23(1); or

(i) any other international agreement or convention to which the Republic is a

party, subject to section 23(2).

Disclosures to authorised recipients

%1 Such official, customs officer or person may be obliged to disclose such information in terms of
other legislation e.g. the Financial Intelligence Centre Act, 2001.
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(@)

(b)

(€)

(d)

(e)

(f)

(9)

(h)
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Q) Any disclosure in terms of section 21(e) to —

the Chief of the Central Statistics Services, must be confined to information
necessary for statistical purposes;

the Director-General of the National Treasury, must be confined to information —

() relating to foreign transactions under the Exchange Control Regulations; or

(ii) necessary for the development of tax policy or the estimation of revenue;

the South African Police Service or the National Director of Public Prosecutions, must
be confined to information relating to the alleged commission of offences;

the Governor of the South African Reserve Bank, must be confined to information
required for the performance of the Governor’s functions in terms of the South African
Reserve Bank Act, 1994 (Act No. 29 of 1994);

the Director of the Financial Intelligence Centre, must be confined to information
required for the performance of the Centre’'s functions in terms of the Financial
Intelligence Centre Act, 2001 (Act No. 38 of 2001);

the Auditor-General, must be confined to information required for the performance of
the Auditor-General’s functions in terms of section 4 of the Public Audit Act, 2004 (Act
No. 25 of 2004);

the Director-General of the Department of Trade and Industry, must be confined to
information necessary for enforcing the legislation administered by the Department of
Trade and Industry regulating the movement of goods or persons into or out of the
Republic;

the Chief Commissioner of the International Trade Administration Commission, must
be confined to information required for the performance of the Commission’s
functions in terms of the International Trade Administration Act, 2002 (Act No. 71 of
2002); or

an organ of state referred to in section 20(j) must be confined to information
necessary for enforcing the legislation administered by that organ of state regulating

the movement of goods or persons into or out of the Republic.

(2) An authorised recipient may use the information disclosed in terms of

subsection (1) only for the purpose for which the information was disclosed.

(@)
(b)

3 Information disclosed in terms of subsection (1)(c) may be used only —
for the purpose of investigating the alleged commission of an offence; and

as evidence in prosecuting a person for an offence.

Disclosures in terms of international agreements and conventions

23.

1) A disclosure in terms of section 21(f)(i) may be made only —
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(a) if authorised by the Commissioner; and

(b) for a purpose and on conditions as may be specified by the Commissioner.

2) A disclosure in terms of section 21(f)(ii) may be made only —
(@) in circumstances where the international, regional or national interest in disclosure
outweighs any potential harm to the person affected by the disclosure; and

(b) for a purpose and on conditions as may be specified by the Commissioner.

3) A disclosure referred to in subsection (1) or (2) may be made only to a person
authorised to act on behalf of —
(@) a party to the relevant international agreement or convention; or
(b) an international agency, institution or organisation established or recognised in terms

of that agreement or convention.

Part 6: Other matters
Requests for information
24, The customs authority may by written notice request a person in possession of
information required for the administration of this Act or a tax levying Act, or any other
legislation in the administration of which the Commissioner assists other organs of state, and
which is sufficiently identified in the notice, to submit that information to the customs authority

within a reasonable period specified in the notice.

Rules to facilitate implementation of this Chapter

25. Rules made in terms of section 870 to facilitate the implementation of this Chapter

may include rules prescribing —

@) matters relating to the manner, time and place of performing enforcement functions
by customs officers;

(b) limitations and conditions relating to the performance of enforcement functions by
customs officers; and

(c) standards of conduct for customs officers when performing their enforcement
functions; and

(d) measures to prevent abuse of power by customs officers, including criminal

sanctions.

Offences in terms of this Chapter



26.
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Q) A candidate customs officer is guilty of an offence if that person files in terms

of section 10(2)(a) with the Commissioner a declaration of interest which contains false or

misleading information or omits information with the intention to mislead.

(@)
(b)

(€)

(2) A customs officer is guilty of an offence if that officer —

fails to comply with section 10(3);

demands or receives, otherwise than from or through his or her employer, any reward
for performing or not performing an enforcement function; or

wilfully does or permits or agrees to do or permit anything in breach of this Act or a

tax levying Act.

3) A SARS official, a customs officer who is not a SARS official or a person

referred to in section 12(3) or a person who was such an official, officer or person is guilty of

an offence if that official or person contravenes section 21.

(4) A person is guilty of an offence if that person fails to comply with a request

issued in terms of section 24.

(5) An offence referred to in subsection (1) or (2) is a Category 1 offence.

CHAPTER 2
CUSTOMS CONTROL, PLACES OF ENTRY AND EXIT AND CUSTOMS
CONTROLLED AREAS

Purpose of this Chapter

27.

(@)
(b)

(€)

The purpose of this Chapter is —

to determine the goods and persons that are subject to customs control;

to provide for the designation of places as places of entry and places of exit through
which vessels, aircraft, trains, railway carriages, vehicles, goods and persons may
enter or leave the Republic; and

to designate and to provide for the designation of places and facilities as customs
controlled areas to ensure effective customs control of goods and persons referred to
in paragraph (a).

Part 1: Customs control

Customs control of goods

28.

D The following goods are for purposes of this Act subject to customs control:



(@)

(b)

(©)

(d)

(e)
()

()]

(h)

(i)

(),

(k)

0

(m)

(n)

(0)

DRAFT - Second Round of Comment

all goods imported, or suspected on reasonable grounds to have been imported, into
the Republic;

all goods in the process of being exported or suspected on reasonable grounds to be
in the process of being exported from the Republic;

all compensating products under a customs procedure or goods suspected on
reasonable grounds to be compensating products under a customs procedure;

all foreign-going vessels and aircraft, and all vessels or aircraft suspected on
reasonable grounds to be foreign-going vessels or aircraft;

all domestic vessels;

all cross-border trains and railway carriages, and all trains or railway carriages
suspected on reasonable grounds to be cross-border trains or railway carriages;

all vehicles entering or in the process of leaving the Republic, or suspected on
reasonable grounds of having entered or being in the process of leaving the Republic;
all goods on board any vessel, aircraft, train, railway carriage or vehicle referred to
in paragraph (d), (e), (f) or (9);

all vessels, aircraft, trains, railway carriages and vehicles transporting, or suspected
on reasonable grounds to be transporting, goods referred to in paragraph (a), (b) or
(©);

all cross-border transmission lines, and electricity being transmitted through a cross-
border transmission line;

all cross-border pipelines, cable-cars and conveyor belts, and all goods in the
process of being conveyed by way of a cross-border pipeline, cable-car or conveyor
belt;

all goods, including vessels, aircraft, trains, locomotives, railway carriages and
vehicles within a customs controlled area;

all goods in the process of being conveyed by means of pipelines or conveyor belts
used for loading goods onto or off from foreign-going vessels or aircraft or cross-
border railway carriages;

all goods that persons who are subject to customs control in terms of section 29(1)
have with them, including all accompanied and unaccompanied baggage of persons
referred to in section 29(1)(a) or (b); and

any other goods not covered above but in relation to which the customs authority may

exercise a power in terms of a provision of this Act.

(2) Imported goods remain subject to customs control contemplated in subsection

(1) until this Act ceases to apply to the goods. The occurrences which cause this Act to

cease to apply to imported goods include the following:
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(a) if goods cleared for home use are unconditionally released for home use or, in the
case of a conditional release for home use, when the release becomes
unconditional;

(b) if the goods are in terms of a provision of this Act allowed into free circulation
otherwise than in terms of a clearance and release of the goods for home use;*

(c) if the goods are exported from the Republic;

(d) if the goods are destroyed,;

(e) if the goods are disposed of by the Commissioner in terms of this Act or by another
organ of state in terms of other applicable legislation; and

)] if compensating products obtained from the processing of goods under a customs

procedure are allowed into free circulation or exported under that procedure.*

3) Goods destined for export or exported from the Republic (other than imported
goods destined for export or exported from the Republic) remain subject to customs control
contemplated in subsection (1) until this Act ceases to apply to the goods. The occurrences
which cause this Act to cease to apply to such goods include the following:

(a) if the goods are cleared for outright export and exported from the Republic;

(b) if the goods are exported under a customs procedure other than outright export and
the goods or compensating products obtained from those goods are re-imported into
the Republic and cleared and released for home use under that procedure;®*

(c) if the goods are in terms of a provision of this Act allowed to be exported otherwise

than in terms of a clearance and release of the goods for export;®

(d) if the goods revert to free circulation in terms of a provision of this Act;
(e) if the goods are destroyed; or
) if the goods are disposed of by the Commissioner in terms of this Act or by another

organ of state in terms of other applicable legislation.

(4) Compensating products obtained from imported goods under a customs
procedure remain subject to customs control contemplated in subsection (1) until the

compensating products are allowed into free circulation or exported under that procedure.

(5) Subsections (2), (3) and (4) do not affect the implementation of a provision of
this Act or a tax levying Act in respect of matters related to goods after those goods have

ceased to be subject to customs control contemplated in subsection (1).%

For instance certain categories of imported goods are exempted in terms of section 106 from clearance
requirements.

Home use processing and inward processing procedures.

For instance goods cleared and released for temporary export or outward processing.

For instance certain categories of goods in free circulation destined for export are exempted in terms of section
110 from export clearance requirements.

w W
F A
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Customs control of persons

29. D) The following persons are for purposes of this Act subject to customs control:

(a) all persons who have entered or are suspected on reasonable grounds of having
entered the Republic, whether on board a vessel, aircraft, train or vehicle or on foot;

(b) all persons in the process of leaving or suspected on reasonable grounds of leaving
the Republic, whether on board a vessel, aircraft, train or vehicle or on foot;

(© all persons on board any vessel, aircraft, train, railway carriage or vehicle referred to
in section 28(1);

(d) all persons within a customs controlled area;

(e) all persons in any capacity connected with goods that are subject to customs control
in terms of section 28(1); and

() any other persons not covered above but in relation to whom the customs authority

may exercise a power in terms of a provision of this Act.

(2) Persons entering the Republic remain subject to customs control
contemplated in subsection (1) until the person is customs processed at a place of entry and

allowed to proceed into the Republic.

3) Persons in the process of leaving the Republic remain subject to customs

control contemplated in subsection (1) until the person leaves the Republic.

4) Despite subsections (2) and (3) those subsections do not affect the
implementation of a provision of this Act or a tax levying Act applicable to the relevant

persons after they have ceased to be subject to customs control contemplated in subsection

().

Foreign-going vessels and aircraft passing through Republic without calling or
landing

30. QD Foreign-going vessels or aircraft that enter and pass through the territorial
water or airspace of the Republic without calling or landing at a place in the Republic,
including any goods and persons on board such vessels or aircraft, are subject to customs
control until they leave the territorial water or airspace of the Republic.

(2) When leaving the territorial water or airspace of the Republic —

% Some provisions such as the assessment and collection of tax on goods may be implemented long after
customs have relinquished their control of the goods.
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(a) vessels, aircraft and goods referred to in subsection (1) must for the purpose of this
Act be regarded as not having been imported into or exported from the Republic; and
(b) any persons on board those vessels and aircraft must for the purposes of this Act be

regarded as not having entered or leaving the Repubilic.

3) Subsection (2) does not apply to goods or persons that do not remain on
board, or are taken on board, the vessel or aircraft during its voyage across the territorial

water or airspace of the Republic.

Part 2: Places of entry and exit

Designation of places of entry and exit

31. D The Commissioner must for the proper exercise of customs control, and in

accordance with any applicable Acts of Parliament and decisions of the national executive,

by rule designate any number of —

(@) seaports in the Republic as places where foreign-going vessels may call or from
where such vessels may depart;

(b) airports in the Republic as places where foreign-going aircraft may land or from
where such aircraft may depart;

(©) rail border crossings as places where cross-border trains may enter or leave the
Republic;

(d) road border crossings as places where vehicles may enter or leave the Republic; and

(e) any road or other border crossings as places where persons may enter or leave the

Republic on foot.

2) Places designated in terms of subsection (1) are places of entry or exit for the

Republic.

Purposes for which places of entry or exit may be used
32. D A seaport or airport designated as a place of entry or exit in terms of
section 31(1)(a) or (b) may be used as a place where —

(a) foreign-going vessels or foreign-going aircraft may respectively call or land;

(b) goods —
() imported into the Republic may be off-loaded from foreign-going vessels or
aircraft; or
(ii) may be loaded on board foreign-going vessels or aircraft for export from the
Republic; and

(© persons —

() entering the Republic may disembark from foreign-going vessels or aircraft; or
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(ii) leaving the Republic may board foreign-going vessels or aircraft.

2) A rail border crossing designated as a place of entry or exit in terms of
section 31(1)(c) may be used as a place where —
(a) goods may be imported into or exported from the Republic on board cross-border
trains; and

(b) persons may enter or leave the Republic on board cross-border trains.

3) A road border crossing designated as a place of entry or exit in terms of
section 31(1)(d) may be used as a place where —
(a) goods may be imported into or exported from the Republic on board vehicles; and

(b) persons may enter or leave the Republic on board vehicles.

(4) A road or other border crossing designated as a place of entry or exit in terms
of section 31(1)(e) may be used as a place where persons may enter or leave the Republic

on foot together with any goods they may have with them.

Restrictions on use of places of entry or exit
33. The Commissioner must, in accordance with any applicable Acts of Parliament
and decisions of the national executive, by rule —
(@) restrict the use of any specific place of entry or exit to a purpose determined by the
Commissioner;
(b) restrict the use of any specific customs seaport or airport to —
0] the offloading of goods of a specific type or in a specific manner from vessels
or aircraft in which the goods were imported into the Republic;
(i) the loading of goods of a specific type or in a specific manner on board
vessels or aircraft in which the goods are to be exported from the Republic; or
(iii) the taking in of fuel or other stores;
(© determine that only a specific customs seaport or airport may be used as a place
where —
() imported goods of a specific type may be off-loaded from foreign-going
vessels or aircraft;
(ii) goods of a specific type may be loaded on board foreign-going vessels in
which the goods are to be exported from the Republic; or
(iii) goods, or goods of a specific type, may be off-loaded, loaded or handled for
international transit or transhipment; or
(d) impose conditions as to the use of any specific place as a place of entry or exit,

including the days on which and the hours of the day during which it may be so used.
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Places of entry or exit in terms of international agreements with adjoining countries

34.

D) The national executive of the Republic may enter into an agreement with the

government of a SACU member state or other adjoining country to provide for —

(@)

(b)
(€)

joint, one-stop or side by side places of entry or exit for the Republic and that
adjoining country;
a place of entry or exit for the Republic alone at a location in that country; or

a place of entry or exit for that country alone at a location in the Republic.

(2) The Commissioner must make rules to give effect to any agreement in terms

of subsection (1)(a) or (b) where the agreed place of entry or exit is at a location in the other

country, including rules —

(@)

(b)

(c)

designating that place as a place of entry or exit for the Republic in terms of section

31(1)(c), (d) or (e);

determining —

0] the purposes for which that place may be used as a place of entry or exit for
the Republic; and

(i) the days on which and the hours of the day during which it may be so used,;
and

prescribing procedures and conditions to be complied with, and the documents to be

used, or any other matter necessary or useful, for —

0] the implementation of the agreement; or

(i) the use of that place as a place of entry or exit for the Republic.

3) The Commissioner must make rules to give effect to any agreement in terms

of subsection (1)(a) or (c) where the agreed place of entry or exit is at a location in the

Republic, including rules providing for —

(@)

(b)

that place to be used by the adjoining country as a place of entry or exit in

accordance with the legislation of that country —

() through which trains or vehicles may pass from or to that country;

(i) through which goods may pass from or to that country;

(iii) where goods may be declared and processed for that country’s customs
purposes; and

(iv) through which persons may pass from or to that country; and

customs officials of that country at that place —

() to process for customs purposes goods and persons in accordance with the

legislation of that country; and
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(ii) to apply and enforce the legislation of that country.®

Information sharing agreements
35. D When exercising section 15, the Commissioner and the port authority or other
organ of state operating at a place of entry or exit may enter into an information sharing

agreement for the proper and effective administration of that place as a place of entry or exit.

(2) An information sharing agreement may provide for —

(a) the sharing of non-confidential information between the parties relevant to the
administration of that place of entry or exit;

(b) the specific information that must or may be shared between the parties;

(c) the manner in which and the time within which information must be passed to the
other party;

(d) the combination of reports, notifications, declarations, statements, returns or other
documents that must be submitted by third persons respectively to the customs
authority in terms of this Act and to the other party in terms of the legislation
administered by the other party;

(e) the exemption of third persons from the obligation to submit to each party separate
overlapping reports, notifications, declarations, statements, returns or other
documents containing substantially the same information; and

) the submission by third persons of such reports, notifications, declarations,

statements, returns or other documents to only one of the parties.

3) The Commissioner may by rule —

(@) give effect to an information sharing agreement in terms of subsection (1); or

(b) exempt a person from a requirement in terms of this Act to submit a report,
notification, declaration, statement, return or other document, provided that the
exempted person submits substantially the same information that must be contained
in that report, notification, declaration, statement, return or other document to the
other party.

Places of entry for foreign-going vessels and aircraft

36. D No foreign-going vessel —

(a) after entering the Republic may call on any port or place along the coastline of the
Republic other than a customs seaport; and

3" In the case of section 34(1)(b) where the place of entry or exit for the Republic is at a location in that country,
the adjoining country must have provisions similar to section 34(3) to allow SA Customs to operate in that
country.
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DRAFT - Second Round of Comment

when leaving the Republic, may depart from a place other than a customs

seaport.

2) After departing from a customs seaport —

to another place within the Republic, no foreign-going vessel may call on any port or
place along the coastline of the Republic other than a customs seaport; or

to a destination outside the Republic, no foreign-going vessel may call on any port or

place along the coastline of the Republic.

3) No foreign-going aircraft —
after entering the Republic, may land at any place other than a customs airport; or
when leaving the Republic, may depart from any place other than a customs

airport.

(4) After departing from a customs airport —

to another place within the Republic, no foreign-going aircraft may land at any place
in the Republic other than a customs airport; or

to a destination outside the Republic, no foreign-going aircraft may land at any place
in the Republic.

(5)  Subsections (1) to (4) do not apply to —*

naval ships and naval or military aircraft to the extent that they fall within the
definition of “foreign-going vessel” or “foreign- going aircraft”; and

foreign-going aircraft of an unconventional nature, such as helicopters, aircraft

landing on water, gliders or balloons.

(6) The Commissioner may, in accordance with any applicable Acts of

Parliament and decisions of the national executive, by rule prescribe —

@)

(b)

(©)
(d)

places at which or the conditions on which aircraft referred to in subsection
(5)(b) may call or land in the Republic;

places from where or the conditions on which such aircraft may depart from the
Republic;

reporting requirements for such aircraft; and

the granting of exemptions from rules prescribed in terms of paragraphs (a), (b) or (c).

Calls or landings resulting from forced circumstances®

% Section 46 makes provision for additional exclusions and exemptions.
¥ See section 546 for wreck.
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37. (2) Section 36(1), (2), (3) or (4) does not apply if a foreign-going vessel or aircraft
is forced by stress of weather, accident or other circumstances beyond the control of the on-

board operator to call or land at a place which is not a customs seaport or airport.

2) If a foreign-going vessel or aircraft makes a forced call or landing, the incident,
and the circumstances of the incident, must promptly be reported —
(a) by the on-board operator to the Customs Office —
®® nearest to the place where the vessel called or the aircraft landed; or
(i) at the first customs seaport or airport at which the vessel or aircraft next
arrives; or
(b) if the vessel or aircraft is operated by a carrier, by the carrier electronically in terms of
section 879.

3) The on-board operator of a foreign-going vessel or aircraft which makes a
forced call or landing, and if the vessel or aircraft is operated by a carrier, also the carrier,
must at the place where the vessel calls or the aircraft lands take all precautions reasonable
in the circumstances to prevent a breach of this Act or a tax levying Act in respect of any
goods or persons —

(@) on board the vessel or aircraft;
(b) off-loaded or disembarking from the vessel or aircraft at that place; or

(© loaded on board or boarding the vessel or aircraft at that place.

(4) The Commissioner may prescribe by rule the procedures that must be

complied with after a vessel or aircraft has made a forced call or landing.

Places of entry or exit for cross-border trains
38. No cross-border train may enter or leave the Republic at a rail border crossing other

than a rail border crossing designated in terms of section 31(1)(c) as a place of entry or exit.

Places of entry or exit for vehicles
39. (1) No vehicle may enter® or leave* the Republic at a place other than a land

border-post for vehicles.

% When an inbound vehicle arrives at a land border-post the requirements of this Act relating to the vehicle,

and goods and persons on board the vehicle, must be complied with. These requirements include

declaring goods that must be declared in terms of section 465, and clearing the vehicle and any goods

on board the vehicle for home use or a customs procedure in terms of section 104 excluding goods

exempted from clearance in terms of section 106.

When an outbound vehicle arrives at a land border-post the requirements of this Act relating to the vehicle and
the goods and persons on board the vehicle must be complied with. These requirements include

declaring goods that must be declared in terms of section 470 and clearing the vehicle and any goods

41
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2) Subsection (1) does not apply to vehicles imported into or exported from the

Republic on board foreign-going vessels or aircraft or cross-border trains.*?

Places of entry or exit for persons

41.

(@)

(b)

D) A person entering or leaving the Republic on board —

a foreign-going vessel may not disembark from or board that vessel at any place
other than at a customs seaport; or

a foreign-going aircraft may not disembark from or board that aircraft at any place

other than at a customs airport.

(2) Subsection (1)(a) or (b) does not apply if a vessel or aircraft is forced by stress

of weather, accident or other circumstances beyond the control of the on-board operator to

call or land at a place which is not a customs seaport or a customs airport.

(@)

(b)
(€)

3) No person may enter or leave the Republic —

on board a cross-border train otherwise than at a rail border crossing designated as a
place of entry or exit in terms of section 31(1)(c);

on board a vehicle otherwise than at a land border-post for vehicles; or

on foot otherwise than at a land border-post for persons on foot.

Places of entry or exit for goods

43.

(@)

(b)

(€)

(2) No goods imported into or destined for export from the Republic on board —

a foreign-going vessel may be off-loaded from or loaded on board the vessel other
than at a customs seaport and, more specifically, at a place within the customs
seaport licensed as a sea cargo terminal or sea travellers terminal;

a foreign-going aircraft may be off-loaded from or loaded on board the aircraft other
than at a customs airport and, more specifically, at a place within a customs airport
licensed as an air cargo terminal or air travellers terminal; or

a cross-border railway carriage may be off-loaded from or loaded on board the
railway carriage other than at a place within a railway station licensed as a ralil

terminal.

on board the vehicle in terms of section 108 for export, excluding goods exempted from clearance in

terms of section 110.
2 section 46 makes provision for additional exclusions and exemptions.
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2) Goods off-loaded at a sea or air travellers terminal must be moved to a sea or
air cargo terminal except in circumstances prescribed by rule or where the customs authority

determines otherwise in a specific case.

3) No goods may be imported into or exported from the Republic —

(a) on board a cross-border train otherwise than through a rail border crossing
designated as a place of entry or exit in terms of section 31(1)(c);

(b) on board a vehicle otherwise than through a land border-post for vehicles;

(c) by persons on foot otherwise than through a land border-post for persons on foot;

(d) through a pipeline other than a licensed cross-border pipeline; or

(e) by way of a cable-car or conveyor belt other than a licensed cross-border cable-car

or conveyor belt.

(4) No electricity may be imported into or exported from the Republic otherwise

than through a licensed cross-border transmission line.

(5) Subsections (1) and (2) do not apply to accompanied or unaccompanied
baggage.

Consequences in event of contravention of entry or exit requirements
44, ) If section 36 is contravened in relation to any foreign-going vessel or aircraft,
or if section 38 is contravened in relation to any cross-border train, or if section 39 is
contravened in relation to any vehicle, or if section 43 is contravened in relation to any
goods, the customs authority may —
(a) apply subsection (2) or (3), as may be appropriate, with regard to —
(i the vessel or aircraft, or any goods on board the vessel or aircraft when the
offence was committed, in the case of a section 36 contravention;
(ii) the train or any railway carriage that was attached to the train when the
offence was committed, in the case of a section 38 contravention;
(iii) the vehicle, in the case of a section 39 contravention; or

(iv) the goods, in the case of a section 43 contravention;

2) The customs authority may for tax purposes regard —
(a) a vessel or aircraft, or any goods referred to in subsection (1)(a)(i), to be cleared for
home use under Chapter 8* if the contravention was committed when the vessel or

aircraft was on an inbound voyage;

3 For tax implications if goods are regarded to be cleared for home use, see section 151.
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(©)

(d)

(@)

(b)

(©)

(d)
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a train, or any railway carriage referred to in subsection (1)(a)(ii), to be cleared for

home use under Chapter 8 if the contravention was committed in relation to a train

entering the Republic;

a vehicle to be cleared for home use under Chapter 8 if the contravention was

committed in relation to a vehicle entering the Republic; or

goods imported into the Republic to be cleared for home use under Chapter 8 if the

goods —

0] in the case of goods referred to in section 43(1), were off-loaded from a
vessel, aircraft or railway carriage in contravention of that section; or

(i) in the case of goods referred to in section 43(3), were imported otherwise

than through a place of entry in contravention of that section.

3) The customs authority may for tax purposes regard —

a vessel or aircraft, or any goods referred to in subsection (1)(a)(i), that have not

been cleared for outright export, to be cleared for outright export* if the

contravention was committed when the vessel or aircraft was on an outbound

voyage;

a train, or any railway carriage referred to in subsection (1)(a)(ii), to be cleared for

outright export if the contravention was committed in relation to a train leaving the

Republic;

a vehicle to be cleared for outright export if the contravention was committed in

relation to a vehicle leaving the Republic; or

goods that are in the process of being exported or that have been exported

from the Republic to be cleared for outright export if the goods —

® in the case of goods referred to in section 43(1), were loaded on board a
vessel, aircraft or railway carriage in contravention of that section; or

(ii) in the case of goods referred to in section 43(3), are be