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GENERAL EXPLANATORY NOTE:
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existing enactments.

ACT

To amend the Marketable Securities Tax Act, 1948, so as to take into account the
consequential amendments as a result of the amendment to the corporate
restructuring rules; to amend the Transfer Duty Act, 1949, so asto amend certain
definitions to ensure that the acquisition of a contingent right in a trust and the
acquisition of sharesin certain companies are subject to transfer duty; to provide
that the person disposing of the contingent right or sharesin the company and the
trustee and public officer of the company shall be jointly and severably liable for
the duty; and to provide for consequential amendments as a result of the
amendments to the corporate restructuring rulesin the Income Tax Act, 1962; to
amend the Estate Duty Act, 1955, so asto delete certain wor dsin section 4 that have
unintended consequences; to amend the Income Tax Act, 1962, so as to insert
certain definitions, to amend certain definitions; to effect certain amendmentsin
consequence of theintroduction of the Collective I nvestment Schemes Control Act,
2002; to ensurethat certain discretionary powersof the Commissioner are subject
to objection and appeal; to further regulate the provisions relating to secrecy; to
further regulatethe provisionsrelating to a credit against normal tax of taxes paid
to the government of a foreign country; to further regulate the provisionsrelating
to allowances and advances paid to an employee by his or her employer and to
provide specific guidance on the deemed daily expenses in respect of meals and
incidental costs; to further regulate the provisionsthat deem certain incometo be
from a sourcein the Republic; to movethe provisionsrelating to fundsthat may as
aresult of thecurrency or other restrictions of aforeign country not beremitted to
the Republic into a separ ate section; to further regulate the provisionsrelating to
controlled foreign companies; to further regulatethetaxation of foreign dividends;
to further regulate the taxation for foreign equity instruments; to delete an
exemption which is already provided for elsewhere; to further regulate the
exemption of remuneration ear ned offshorewherea person isoutsidethe Republic
for a specific period; to withdraw an exemption granted in respect of an entity
which has ceased its operations, to repeal provisions relating to marketing
expenditure for exporters which is no longer in use; to further regulate the
strategic investment incentive provisions, to address an anomaly in section 22(8)
which resulted in capital assets now becoming trading stock and to avoid potential
double taxation; to insert certain definitions in the provisions relating to the
taxation of film owners; to further regulate the taxation of gains and losses on
foreign exchange transactions; to further regulate the determination of taxable
incomein foreign currency; to providethat thefinal withholding tax shall not apply
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in respect of royalties paid to any controlled foreign company; to effect certain
consequential amendments resulting from the changes to the residence basis of
taxation; to further regulate the provisions relating to company formations,
share-for-share transactions, amalgamation transactions, intra-group transac-
tions, unbundling transactions and liquidation distributions; to further regulate
the provisionsrelating to secondary tax on companies and the provisions deeming
certain distributions to be dividends; to provide for certain consequential
amendmentsthat arose after the amendment to thetax period for farmers, fishers
and diamond diggers; to effect certain changes to the provisions relating to the
submission of annual income tax returns,; to further regulate the provisions
relating to record keeping to ensure that the Commissioner may prescribe the
electronic form in which such records may be retained; to extend the record
keeping provisionsto apply to all personswho arerequired torender areturn and
to extend the period to five yearsto align the record keeping provisions; to extend
the period of imprisonment for certain offences committed in terms of the Income
Tax Act, 1962; to clarify the provisions relating to estimated assessments where
foreign funds are held or assets are held offshore which have not been declared or
accounted for; to insert a new section to make provision for the withdrawal of
assessments, to clarify the provisions relating to the jurisdiction of the courts; to
amend a definition to ensurethat certain allowanceswill not form part of Standard
Income Tax on Employees; to exclude from tax allowances, benefits and privileges
of a person stationed outside the Republic and employed by the national or
provincial public entity substantially funded by Parliament wherethe benefits and
privileges are attributable to the official’s services rendered outside the Republic;
to providefor certain amendmentsto the capital gainstax provisions contained in
the Eighth Schedule and certain consequential amendments as a result of these
amendments; to amend the Customs and Excise Act, 1964, so as to amend
provisionsrelating to the entry and removal of goodsin bond; to insert provisions
relating to the manufacture, storage, disposal and use of biofuel; to include the
convention on the Har monised Commaodity Description and Coding System asone
of the instruments to which the interpretation of Part 1 of Schedule 1 shall be
subject, to extend the scope of section 50 by including other non-customsand excise
related conventions and agreements in respect of which the Commissioner may
disclose information which may be in international, regional or national public
interest, to providefor the establishment of joint land border postsand the mutual
administration thereof by the Commissioner and the customs authority of the
adjoining state, to provide for the circumstances where various licensees obtain
goods from manufacturing warehouses in addition to the existing procedure for
such a procedure in respect of storage warehouses, to provide for the licensing of
certain distributorsof fuel who arenot also licensed manufacturers, to provide for
the circumstance where an applicant for a refund of duty is unable to prove
payment of duty; to restate and amend in respect of agents provisions relating to
the liability and termination of liability; to link the fixing of the rate at which
interest may be charged to the determination of the rate by the Minister of
Finance; to amend the provisions relating to a lien in respect of a debt dueto the
State; provide for a lien on the right, title and interest of a customs debtor in
anything subject to a lien which is the subject of a Credit Agreement and matters
with regard to thefiling of any statement with the clerk or registrar of a competent
court for the recovery of such debt; to amend the Stamp DutiesAct, 1968, so asto
providefor certain consequential amendmentsasaresult of theamendmentstothe
corporate restructuring rules in the Income Tax Act, 1962; to amend the
Value-Added Tax Act, 1991, so asto introduce provisionsrelating to the electronic
signature on documents, to provide that section 105 applies in addition to the
jurisdiction provisions contained in other legislation, to re-introduce an exemption
from VAT in respect of goods at which aflat rate of customsduty islevied in lieu of
VAT and specific customs duties; to amend the Uncertificated Securities Tax Act,
1998, so as to provide for certain consequential amendments as a result of the
amendment to the cor porate reorganisation rulesin the Income Tax Act, 1962; to
amend the Skills Development L eviesAct, 1999, so asto providethat interest must
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only be calculated from the day following the last day for payment; and to clarify
the provisions relating to jurisdiction of the courts; to amend the Revenue Laws
Amendment Act, 2000, so as to clarify the date of commencement of section 4 of
that Act; to amend the Taxation Laws Amendment Act, 2001, so asto provide for
the date of commencement of section 3 to be retroactive; to amend the Revenue
LawsAmendment Act, 2001, so asto providecorrect an error in theAfrikaanstext;
to amend the Second Revenue L awsAmendment Act, 2001, so asto providefor the
alignment of section 134 with section 71(1) of the Taxation Laws Amendment Act,
2001; to provide for the short title and commencement of the Act; to effect certain
textual and consequential changes, and to provide for matters connected
therewith.

E IT ENACTED by the Parliament of the Republic of South Africa,
follows:—

Amendment of section 3 of Act 32 of 1948, as amended by section 12 of Act 64 of
1960, section 36 of Act 77 of 1968, section 2 of Act 88 of 1974, section 2 of Act 114
of 1977, section 1 of Act 95 of 1978, section 2 of Act 106 of 1980, section 1 of Act 87
of 1982, section 1 of Act 92 of 1983, section 1 of Act 118 of 1984, section 1 of Act 81
of 1985, section 1 of Act 87 of 1988, section 1 of Act 136 of 1992, section 1 of Act 97
of 1993, section 3 of Act 37 of 1996, section 2 of Act 27 of 1997, section 1 of Act 30
of 1998, section 1 of Act 32 of 1999, section 2 of Act 53 of 1999, section 1 of Act 30
of 2000 and section 1 of Act 60 of 2001

as

1. (1) Section 3 of the Marketable Securities Tax Act, 1948, is hereby amended by the

substitution for paragraptf) of the following paragraph:
“(f) inrespect of the purchase of marketable securities[bgrapany] person that
are acquired—

10

(i) interms of a company formation transaction contemplated in section 42

of the Income Tax Act, 1962 (Act No. 58 of 1962);

(i) in terms of a share-for-share transaction contemplated in section 4B850f

that Act;

(ii) in terms of an amalgamation transaction contemplated in section 44 of

that Act;

[(ii)] (iv) interms of an intra-group transaction contemplated in se¢ddh
45 of that Act;

[(iv)] (v) in pursuance of a distribution in specie in the course of
unbundling transaction contemplated in sec{id®] 46 of that Act;
[or]

[(v)] (vi) interms of any liquidation distribution contemplated in secfiés]
47 of that Act; or

20
an

25

(vii) in terms of any transaction contemplated in subparagraph (v) or which

would have constituted a transaction or distribution contemplated—+

(aa) in subparagraph (i), (iv) or (vi) had an election been made fo
provisions of that section to apply; and

the

(bb) in subparagraph (i), (ii) or (iii) had the market value of the asS&

transferred in exchange for those market securities exceedg

d the

base cost or the amount taken into account in respect therepf, as

contemplated in section 42(#), 43(1)a) or 44(6) of that Act,
where the public officer ofthat company]—

(aa) the company which acquired those marketable securities otherwise3ban

in terms of an unbundling transaction; or
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(bb) in the case where the shares were acquired in terms of an unbundling
transaction, the unbundling company contemplated in section 46 of that
Act,

has made a sworn affidavit or solemn declaration that such [company

formation transaction, share-for-share transaction, intra-group transac-

tion, unbundling transaction or liquidation distribution complieswith the

provisions contained in section 42, 43, 44, 45, or 46, asthe case may be, of

that Act] purchase of marketable securities complies with the provisions of

this paragraph;” .

(2) Subsection (1) shall—

(a) totheextent that it substitutes the word “ company” with the word “ person”
be deemed to have come into operation on 1 October 2001, and applies in
respect of any purchase of a marketable security on or after that date; and

(b) to the extent that it amends the rest of section 3, come into operation on 6
November 2002 and shall apply in respect of any purchase of marketable
securities on or after that date.

Amendment of section 1 of Act 40 of 1949, asamended by section 1 of Act 5 of 2001

2. (1) Section 1 of the Transfer Duty Act, 1949, is hereby amended—
(@) by the substitution for the definition of “fair value” of the following

definition:

“* fair value—

(@) inrelation to property as defined in paragraphs (a), (b) and (c) of the
definition of ‘ property’, meansthefair market value of that property asat
the date of acquisition thereof;

(b) inrelation to ashare or member’sinterest in acompany as contemplated

in paragraph (d) or (e) of the definition of ‘ property’, means so much of
the fair market value as at the date of acquisition of that share or
member’s interest, of any property held by that company which
constitutes—
(i) residentia property;
(if) ashare or member’s interest in any company as contemplated in
paragraph (d) or (€) of the definition of ‘property’; or
(iii) a contingent right in property of a trust as contemplated in
paragraph (f) of the definition of ’property’,
(without taking into account any lease agreement or any liability in
respect of any loan in relation to that residential property or any
residential property of any company or trust contemplated in subpara-
graph (ii) or (iii)), asis attributable to that share or member’s interest; or

(c) inrelation to any contingent right to any property, which constitutes—

(i) residentia property;
(i) ashareor member’sinterest contemplated in paragraph (d) or (e) of
the definition of ‘property’; or
(iii) a contingent right in property of a trust as contemplated in
paragraph (f) of the definition of ‘property’,
held by adiscretionary trust, meansthe fair market value of that property
(without taking into account any lease agreement or any liability in
respect of any loan in relation to that residential property or any
residential property of any company or trust contemplated in subpara-
graph (ii) or (iii)), as at the date of acquisition of that contingent right:

Provided that—

(&) the fair market value of any property of a company or a trust which
constitutes a contingent right in property of a trust, as contemplated in
paragraphs (b)(iii) and (c)(iii), shall be equal to the fair value of that
contingent right as determined in terms of paragraph (c) of this
definition; and
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(b) where property, has been acquired by the exercise of an option to
purchase or a right of pre-emption, the fair value in relation to that
property shall be the fair market value thereof as at the date upon which
the option or right of pre-emption was acquired by the person who
exercised the option or right of pre-emption;” ;

by the addition to the definition of “ property” of the following paragraphs:

“ (d) ashare or member’s interest in aresidentia property company; or

(e) ashare or member’sinterest in a company which is a holding company
(as defined in the Companies Act, 1973 (Act No. 61 of 1973) or as
defined in the Close Corporations Act, 1984 (Act No. 69 of 1984), asthe
case may be), if that company and all of its subsidiary companies (as
defined in the Companies Act, 1973, or Close Corporations Act, 1984),
would be a residential property company if all such companies were
regarded as a single entity;

(f) a contingent right to any residential property or share or member’s
interest, contemplated in paragraph (d) or (€), held by a discretionary
trust (other than a special trust as defined in section 1 of the Income Tax
Act, 1962 (Act No. 58 of 1962)), the acquisition of which is—

(i) aconsequence of or attendant upon the conclusion of any agreement
for consideration with regard to property held by that trust;

(if) accompanied by the substitution or variation of that trust’s loan
creditors, or by the substitution or addition of any mortgage bond or
mortgage bond creditor; or

(iii) accompanied by the change of any trustee of that trust;” ;
by the insertion after the definition of “ Republic” of the following definition:
“* residential property’ means any dwelling-house, holiday home, apartment

or similar abode, improved or unimproved land zoned for residential useinthe

Republic (including any real right thereto), other than—

(a) an apartment complex, hotel, guesthouse or similar structure consisting
of five or more units held by a person which has been used for renting to
five or more persons, who are not connected persons, as defined in the
Income Tax Act, 1962 (Act No. 58 of 1962), in relation to that person; or

(b) any ‘fixed property’ of a ‘vendor’ forming part of an ‘enterprise’ all as
defined in section 1 of the Value-Added Tax Act, 1991 (Act No. 89 of
1991);

‘residential property company’ means any company that holds property that

constitutes—

(a) residentia property; or

(b) a contingent right contemplated in paragraph (f) of the definition of
‘property’,

and where the fair value of that property or contingent right comprises more
than 50 per cent of the aggregate fair market value of all the assets, as defined
in paragraph 1 of the Eighth Scheduleto the Income Tax Act, 1962, (other than
financia instruments as defined in section 1 of that Act or any coin made
mainly from gold or platinum), held by that company on the date of
acquisition of an interest in that company;” ;
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(d) by the substitution in subsection (1) for the definition of “ transaction” of the
following definition:

“* transaction’ means—

(&) inrelationto paragraphs(a), (b) and (c) of the definition of ‘ property’, an
agreement whereby one party thereto agreesto sell, grant, waive, donate,
cede, exchange, lease or otherwise dispose of property to another person
or any act whereby any person renounces any [interest] right in or
restriction in his or her favour upon the use or disposal of property; or

(b) inrelation to any shares or member’sinterest contemplated in paragraph

(d) or (e) of the definition of ‘ property’, an agreement whereby one party
thereto agrees to sell, grant, waive, donate, cede, exchange, issue,
buy-back, convert, vary, cancel or otherwise dispose of any such shares
or member’s interest to another person or any act whereby any person
renounces any right in or restriction in his or her favour upon the use or
disposal of any such shares or member’s interest; or
(c) inrelation to a discretionary trust, the substitution or addition of one or
more beneficiaries with a contingent right to any property of that trust,
which constitutes residential property or shares or member’s interest
contemplated in paragraph (d) or () of the definition of ‘property’ or a
contingent right contemplated in paragraph (f) of that definition;” .
(2) Subsection (1) shall come into operation on the date of promulgation of this Act
and shall apply in respect of the acquisition of any property on or after that date.

Amendment of section 3 of Act 40 of 1949, as substituted by section 4 of Act 88 of
1974 and amended by section 1 of Act 99 of 1981 and substituted by section 4 of Act
97 of 1993 and section 10 of Act 37 of 1996 and amended by section 6 of Act 60 of
2001

3. (1) Section 3 of the Transfer Duty Act, 1949, is hereby amended by the addition of
the following subsections:
“ (1A) Where aperson who acquires any property contemplated in paragraph (d)

or (e) of the definition of ‘property’ fails to pay the duty within the period
contemplated in subsection (1), the public officer as defined in section 101 of the
IncomeTax 1962 (Act No. 58 of 1962), of that company and the person fromwhom
the shares or member’sinterest are acquired shall bejointly and severally liablefor
such duty: Provided that the public officer or person from whom the shares or
member’s interest was acquired, may recover any amount of duty paid by him or
her in terms of this subsection from—

(a) the person who so acquired that property; or

(b) inthe case of a public officer, from that company.

(1B) Where aperson who acquires any property contemplated in paragraph (f) of
the definition of ‘property’ fails to pay the duty within the period contemplated in
subsection (1), the trust and the trustees of that trust shall be jointly and severally
liable for such duty: Provided that the trust or trustee may recover any amount of
duty paid in terms of this subsection by the trust or trustee, as the case may be,
from—

(a) the person who so acquired that property; or
(b) inthe case of the trustee, from that trust.” .
(2) Subsection (1) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of any duty which becomes payable in respect of the
acquisition of any property on or after that date.
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Amendment of section 9 of Act 40 of 1949, as amended by section 3 of Act 31 of
1953, section 12 of Act 80 of 1959, section 3 of Act 70 of 1963, section 3 of Act 77 of
1964, section 1 of Act 81 of 1965, section 7 of Act 103 of 1969, section 2 of Act 89 of
1972, section 3 of Act 66 of 1973, section 5 of Act 88 of 1974, section 77 of Act 54 of
1976, section 2 of Act 95 of 1978, section 6 of Act 106 of 1980, section 2 of Act 99 of
1981, section 2 of Act 118 of 1984, section 3 of Act 81 of 1985, section 3 of Act 86 of
1987, section 4 of Act 87 of 1988, section 36 of Act 9 of 1989, section 1 of Act 69 of
1989, section 79 of Act 89 of 1991, section 6 of Act 120 of 1992, section 4 of Act 136
of 1992, section 5 of Act 97 of 1993, section 2 of Act 37 of 1995, section 3 of Act 32
of 1999, section 3 of Act 30 of 2000, section 2 of Act 5 of 2001, section 8 of Act 60 of
2001 and section 3 of Act 30 of 2002

4. (1) Section 9 of the Transfer Duty Act, 1949, is hereby amended by the substitution
in subsection (1) for paragraph (1) of the following paragraph:
“(l) any company in terms of any [intra-group] amalgamation transaction
contemplated in section 44 of the Income Tax Act, 1962 (Act No. 58 of 1962),
[or] any intra-group transaction contemplated in section 45 or any liquidation
distribution contemplated in section [46] 47 of that Act, where the public
officer of that company has made a sworn affidavit or solemn declaration that
such amalgamation transaction, intra-group transaction or liquidation distri-
bution complies with the relevant provisions contained in section 44, 45 or
[46] 47, as the case may be, of that Act.”.
(2) Subsection (1) shall be deemed to have come into operation on 6 November 2002
and shall apply in respect of any property acquired on or after that date.

Amendment of section 4 of Act 45 of 1955, as amended by section 2 of Act 59 of
1957, section 3 of Act 65 of 1960, section 9 of Act 71 of 1961, section 9 of Act 77 of
1964, section 3 of Act 81 of 1965, section 2 of Act 94 of 1967, section 5 of Act 92 of
1971, section 2 of Act 70 of 1975, section 1 of Act 104 of 1976, section 4 of Act 102
of 1979, section 11 of Act 106 of 1980, section 3 of Act 99 of 1981, section 5 of Act 81
of 1985, section 6 of Act 86 of 1987, section 10 of Act 87 of 1988, section 8 of Act 97
of 1993, section 3 of Act 20 of 1994, section 7 of Act 27 of 1997, section 14 of Act 30
of 1998, section 8 of Act 30 of 2000 and section 4 of Act 30 of 2002

5. (1) Section 4 of the Estate Duty Act, 1955, is hereby amended by the substitution
in paragraph (h) for the words preceding subparagraph (i) of the following words:
“ the value of any property included in the estate which has not been allowed as a
deduction under any other provision of this section which accrues or accrued [by
way of bequest] to—".
(2) Subsection (1) shall be deemed to have come into operation on 5 August 2002.
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Amendment of section 1 of Act 58 of 1962, as amended by section 3 of Act 90 of
1962, section 1 of Act 6 of 1963, section 4 of Act 72 of 1963, section 4 of Act 90 of
1964, section 5 of Act 88 of 1965, section 5 of Act 55 of 1966, section 5 of Act 95 of
1967, section 5 of Act 76 of 1968, section 6 of Act 89 of 1969, section 6 of Act 52 of
1970, section 4 of Act 88 of 1971, section 4 of Act 90 of 1972, section 4 of Act 65 of
1973, section 4 of Act 85 of 1974, section 4 of Act 69 of 1975, section 4 of Act 103 of
1976, section 4 of Act 113 of 1977, section 3 of Act 101 of 1978, section 3 of Act 104
of 1979, section 2 of Act 104 of 1980, section 2 of Act 96 of 1981, section 3 of Act 91
of 1982, section 2 of Act 94 of 1983, section 1 of Act 30 of 1984, section 2 of Act 121
of 1984, section 2 of Act 96 of 1985, section 2 of Act 65 of 1986, section 1 of Act 108
of 1986, section 2 of Act 85 of 1987, section 2 of Act 90 of 1988, section 1 of Act 99
of 1988, Gover nment Notice No. R.780 of 14 April 1989, section 2 of Act 70 of 1989,
section 2 of Act 101 of 1990, section 2 of Act 129 of 1991, section 2 of Act 141 of 1992,
section 2 of Act 113 of 1993, section 2 of Act 21 of 1994, section 2 of Act 21 of 1995,
section 2 of Act 36 of 1996, section 2 of Act 28 of 1997, section 19 of Act 30 of 1998,
section 10 of Act 53 of 1999, section 13 of Act 30 of 2000, section 2 of Act 59 of 2000,
section 5 of Act 5 of 2001, section 3 of Act 19 of 2001, section 17 of Act 60 of 2001
and section 9 of Act 30 of 2002

6. (1) Section 1 of the Income Tax Act, 1962, is hereby amended—
(a) by the insertion after the definition of “assessment” of the following
definition:
“* average exchange rat€’ in relation to a year of assessment means—

(a) theaverage determined by using the closing spot rates at the end of daily,

weekly or monthly intervals during that year of assessment; or

(b) the weighted average determined by using the closing spot rates at the

end of daily, weekly or monthly intervals during that year of assessment

during which income is received or accrued or expenditure is incurred,

which average must be based on—

(i) thenet amount of receipts and accruals (excluding those of acapital
nature) and deductible expenditure during each such period; and

(if) the net amount of capital gains or capital losses determined in
respect of any disposal of assets during that period,

which must be consistently applied within that year of assessment;” ;

(b) by the substitution in the definition of “ company” for paragraph (e) of the
following paragraph:

‘() any—

(i) [unit] portfolio comprised in any [unit trust] collective investment
schemein securities [other than property shares] contemplated in

Part IV of the Collective Investment Schemes Control Act, 2002,

managed or carried on by any company registered as a [manage-

ment company] manager under [section 4 of the Unit Trusts

Control Act, 1981 (Act No. 54 of 1981)] section 42 of that Act for

purposes of that Part [, if—

(aa) such portfolio was created on or after the date of com-
mencement of the Unit Trusts Control Amendment Act,
1962 (Act No. 11 of 1962);

(bb) such portfolio was created before that date and the
relevant trust deed has after that date been amended in
order to create further unitsin that portfolio]; or

(i) arrangement or scheme carried on outside the Republic in
pursuance of which members of the public are [or will be] invited
or permitted to invest in a portfolio of a collective investment

scheme, where two or more investors contribute to and hold a

participatory interest in a portfolio of the scheme through shares,

units or any other form of participatory interest; or” ;
(c) by thesubstitution in the definition of “ connected person” for paragraph (bA)
of the following paragraph:

“(bA) in relation to a connected person in relation to a trust (other than a
[unit trust] collective investment scheme in property shares [as
authorised under the Unit Trust Control Act, 1981 (Act No. 54 of
1981)] managed or carried on by any company registered asamanager
under section 42 of the Collective Investment Schemes Control Act,
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(f)

(9)

(h)
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2002, for purposes of Part V of that Act), includes any other person
who is a connected person in relation to such trust;” ;
by the insertion after the definition of “ connected person” of the following
definitions:
“* controlled group company’ means a controlled group company contem-

plated in the definition of ‘group of companies’;

‘controlling group company’ means a controlling group company contem-

plated in the definition of ‘group of companies’;

“controlled foreign company’ means a controlled foreign company as defined

in section 9D, and includes any referencein thisAct, prior to the amendment

thereof by the Revenue Laws Amendment Act, 2002, to a controlled foreign
entity;”;

by the insertion after the definition of “ date of assessment” of the following

definition:

“* designated country’ means a designated country contemplated in section

9E(8);”;

by the substitution in the definition of “ dividend” for the words preceding

paragraph (a) of the following words:

“* dividend” means any amount distributed by a company (not being an

institution to which section 10(1)(d) applies) to its shareholders or any amount

distributed out of the assets pertaining to any [unit] portfolio referred to in
paragraph (e) of the definition of ‘company’ in this section to shareholdersin
relation to such [unit] portfolio (including, in the case of any co-operative
society or company referred to in section 27, any amount distributed on or
after 1 April 1977 to its members, whether divided among the members in
accordance with their rights as shareholders or according to the value of
business transactions between individual members and such society or
company or on some other basis), and in this definition the expression

“amount distributed’ includes—" ;

by the substitution for paragraph (a) of the definition of “ dividend” of the

following paragraph:

“(a) in relation to a company that is being wound up or liquidated, or the
corporate existence of which isfinally terminated, any profitsdistributed,
whether in cash or otherwise, other than those of a capital nature earned
before or during the winding-up or liquidation from the disposal of any
asset before 1 October 2001 (any such profits distributed by the
liquidator of the company being deemed for the purposes of this
definition to have been distributed by the company): Provided that the
amount of any capital profits so distributed which are attributable to the
disposal of any asset on or after 1 October 2001, but which was acquired
by that company before that date shall, for the purposes of this definition
be limited to the amount of profit determined as if that asset had been
acquired on 1 October 2001 for a cost equal to the market value of that
asset as contemplated in paragraph 29 of the Eighth Schedule;” ;

by the insertion after the definition of “ executor” of the following definition:

“fi_nancia instrument’ includes—

(8 aloan, advance, debt, stock, bond, debenture, bill, share, promissory
note, banker’s acceptance, negotiable certificate of deposit, deposit with
afinancial institution, aparticipatory interest in aportfolio of acollective
investment scheme, or a similar instrument;

(b) any repurchase or resale agreement, forward purchase arrangement,
forward sale arrangement, futures contract, option contract or swap
contract;

(c) any other contractual right or obligation which derivesits value from the
value of a debt security, equity, commodity, rate index or a specified
index;

(d) any interest-bearing arrangement; and

(e) any financia arrangement based on or determined with reference to the
time value of money or cash flow or the exchange or transfer of an
asset;” ;
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(i)

()

(K

(0

(m)

20

by the substitution for paragraphs (a) and (b) of the definition of “foreign
equity instrument” of the following paragraph:
“(a) a share or depository receipt in respect of a share listed on any—
(i) [recognised] stock exchange [outside the Republic] contemplated
in paragraph (b) of the definition of ‘listed company’;
(if) any national, regional or local exchange outside the Republic which
is comparable to a stock exchange contemplated in subparagraph
(i); or
(iif) any interdealer quotation system outside the Republic that regularly
publishes or releases firm buy or sell quotations by identified
brokers or dealers by electronic means or otherwise;” ;
(b) afunit] participatory interest in an arrangement or scheme contempl ated
in paragraph (e)(ii) of the definition of ‘company’ in section 1;” ;
by the substitution in the definition of “ foreign equity instrument” for the
words following paragraph (d) of the following words:
“ and any option, future or contract relating to such share, [unit] participatory
interest, investment or contractual right or obligation or coin;” ;
by the insertion after the definition of “gross income” of the following
definition:
“* group of companies means two or more companiesin which one company

(hereinafter referred to as the ‘controlling group company’) directly or
indirectly holds sharesin at least one other company (hereinafter referred to as
the ‘ controlled group company’), to the extent that—

(a) atleast 75 per cent of the equity shares of each controlled group company
are directly held by the controlling group company, one or more other
controlled group companies or any combination thereof; and

(b) the controlling group company directly holds 75 per cent or more of the
equity sharesin at least one controlled group company;” ;

by the insertion after the definition of “ international headquarter company” of

the following definition:

“* listed company’ means a company where its shares or depository receipts

in respect of its shares are listed on—

(a) astock exchange as defined in section 1 of the Stock Exchanges Control

Act, 1985 (Act No. 1 of 1985); or

(b) astock exchange in a country other than the Republic which has been

recognised by the Minister as contemplated in paragraph (c) of the

definition of ‘recognised exchange' in paragraph 1 of the Eighth

Schedule;

by the substitution for subparagraph (iii) of paragraph (a) of the definition of

“ pension fund” of the following subparagraph:

“ (iii) any fund contemplated in subparagraph (ii) [established on or before
14 November 2000], which includes as members employees of any
municipal entity created in accordance with the provisions of the
Municipal SystemsAct, 2000 (Act No. 32 of 2000), over which one or
more local authorities exercise ownership control as contemplated by
that Act, [if] where such fund was established—

(aa) on or before 14 November 2000, and such employees were
employees of a local authority immediately prior to becoming
employees of such municipal entity; or

(bb) after 14 November 2000, and such fund has been approved by the
Commissioner subject to such limitations, conditions and require-
ments as contemplated in paragraph (c);” ;
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by the substitution for the definition of “ prescribed rate” of the following

definition:

“* prescribed rate’ in relation to any interest payable in terms of this Act,

means[such rateasthe Minister may from timetotimefix by noticein the

Gazette] for the purposes of —

(a) interest payable to any taxpayer under the provisions of section
89quat(4), a rate determined at four percentage points below the rate
contemplated in paragraph (b); or

(b) any other provision of thisAct, such rate as the Minister may from time
to time fix by notice in the Gazette in terms of section 80(1)(b) of the
Public Finance Management Act, 1999 (Act No. 1 of 1999);” ;

by the insertion after the definition of “ provident fund” of the following

definition:

“* qualifying statutory rate’ means a qualifying statutory rate as defined in

section 9E;” ;

by the substitution in the definition of “ resident” for item (A) of the proviso

to subparagraph (ii) of paragraph (a) of the following paragraph:

“(A) [for the purposes of items (aa) and (bb)] a day shall include a part of
aday, but shall not include any day that apersonisin transit through the
Republic between two places outside the Republic and that person does
not formally enter the Republic through a ‘port of entry’ as defined in
the Immigration Act, 2002 (Act No. 13 of 2002); and” ;

by the substitution in the definition of “ retirement-funding employment” for

subparagraph (i) of paragraph (a) of the following subparagraph:

“(i) in the case of such employee, derivesin respect of his employment any
income constituting remuneration as defined in paragraph 1 of the Fourth
Schedul e (but leaving out of account the provisions of paragraph (c) [and
paragraph (vii)] of that definition and including the amount of any
allowance or advance in respect of transport expenses contemplated in
section 8(1)(b), but not an allowance or advance contemplated in section
8(1)(b)(iii) which is based on the actual distance travelled by the
recipient, and which is calculated at arate per kilometre which does not
exceed the appropriate rate per kilometre fixed by the Minister of
Finance under the said section 8(1)(b)(iii)) and is a member of or, asan
employee, contributesto apension fund or provident fund established for
the benefit of employees of the employer from whom such income is
derived; or”;

by the substitution for paragraph (b) of the definition of “ shareholder” of the

following paragraph:

“(b)in relation to any company referred to in paragraph (e) of the said
definition, the [registered] holder of any [unit certificate issued in
respect of a unit] participatory interest included in the relevant [unit]
portfolio, except that where some person other than the [registered]
holder of any [unit] participatory interest isentitled, whether by virtue of
any provision in the [trust] deed entered into for the purposes of the
relevant [unit trust] collective investment scheme or under the terms of
any agreement or contract, or otherwise, to all or part of the benefit of the
rights of participation in the profits or income attaching to the [unit
certificate] participatory interest, such other person shall, to the extent
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that he is entitled to such benefit, also be deemed to be a shareholder;
or’;

(s) by thesubstitution for the definition of “ taxpayer” of the following definition:
“‘ taxpayer’ means any person chargeable with any tax leviable under thisAct
and[, for the purposes of any provision relating to any return,] includes
every person required by this Act to furnish [such] any return; [and for the
purposes of Part IV of Chapter |11 includes any person chargeable with
any tax leviable under any previous Income Tax Act;]”;

(t) by thesubstitution in the definition of “ trading stock” for subparagraph (ii) of
paragraph (a) of the following subparagraph:

“(ii) the proceeds from the disposal of which forms or will form part of his
gross income, otherwise than in terms of paragraph (j) or (m) of the
definition of ‘gross income’, or as a recovery or recoupment contem-
plated in section 8(4) which is included in gross income in terms of
paragraph (n) of that definition; or” .

(2) (a) Subsection (1)(a) shall comeinto operation on the date of promulgation of this
Act and shall apply in respect of years of assessment commencing on or after that date.

(b) Subsection (1)(b), (c), (f), (j) and (r) shall come into operation on the date that the
Collective Investment Schemes Control Act, 2002, comes into operation.

(c) Subsection (1)(d) shall in so far asit inserts—

(i) the definitions of “controlled group company” and “controlling group
company” , be deemed to have come into operation on 6 November 2002;

(i) the definition of “ controlled foreign company” come into operation on the
date of promulgation of this Act and shall apply in respect of years of
assessment ending on or after that date.

(d) Subsection (2)(e), (h), (1) (0) and (s) shall come into operation on the date of
promulgation of thisAct.

(e) Subsection (1)(g) shall come into operation on 1 January 2003 and shall apply in
respect of any dividend declared on or after that date.

(f) Subsection (1)(i) shall in so far as it amends—

(i) paragraph (a) of the definition of “ foreign equity instrument” , be deemed to
have come into operation on 1 October 2001; and

(if) paragraph (b) of the definition of “ foreign equity instrument”, come into
operation on the date that the Collective Investment Schemes Control Act,
2002, comes into operation.

(g) Subsection (2)(k) shall come into operation on 6 November 2002.

(h) Subsection (1)(m) shall be deemed to have come into operation on 14 November
2000.

(i) Subsection (1)(n) shall come into operation on a date to be fixed by the President
by proclamation in the Gazette.

(j) Subsection (1)(p) shall be deemed to have come into operation on 1 March 2001.

(K) Subsection (1)(t) shall be deemed to have come into operation on 19 July 2000.

Amendment of section 3 of Act 58 of 1962, as amended by section 3 of Act 141 of
1992, section 3 of Act 21 of 1994, section 3 of Act 21 of 1995, section 20 of Act 30 of
1998, section 3 of Act 59 of 2000, section 6 of Act 5 of 2001, section 4 of Act 19 of
2001 and section 18 of Act 60 of 2001

7. Section 3 of the Income Tax Act, 1962, is hereby amended by the substitution for
subsection (4) of the following subsection:

“(4) Any decision of the Commissioner under the definitions of ‘benefit fund’,
‘pension fund’, ‘ provident fund’, ‘ retirement annuity fund’ and ‘ spouse’ in section

1, section 6, section 8(4)(b), (c), (d) and (e), section 9D, section 9E, section 9F,
section 10(1)(cH), (cK), (e), (iA), (j) and (nB), section 11(e), (f), (9), (gA), (), (1),
(1), (u) and (w), section 12C, section 12E, section 12G, section 13, section 14,
section 15, section 22(1), (3) and (5), section 24(2), section 24A(6), section 24C,
section 24D, section 241, section 25D, section 27, section 30, section 31, section
35(2), section 38(4), section 41(4), section 57, paragraphs 6, 7, 9, 13, 13A, 14, 19
and 20 of the First Schedule, paragraph (b) of the definition of ‘formula A’ in
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paragraph 1 and paragraph 4 of the Second Schedule, paragraphs 18, 19(1), 20, 21,
22, 24 and 27 of the Fourth Schedule, paragraphs 2, 3, 6, 9 and 11 of the Seventh
Schedule and paragraphs 29(2A), 29(7), 31(2), 65(1)(d) and 66(1)(c) of the Eighth
Schedule, shall be subject to objection and appeal.” .

Amendment of section 4 of Act 58 of 1962, as amended by section 6 of Act 55 of
1966, section 4 of Act 104 of 1979, section 32 of Act 104 of 1980, section 3 of Act 96
of 1981, section 3 of Act 85 of 1987, section 3 of Act 70 of 1989, section 4 of Act 21
of 1994, section 3 of Act 36 of 1996, section 34 of Act 34 of 1997, section 21 of Act 30
of 1998, section 11 of Act 53 of 1999, section 14 of Act 30 of 2000 and section 19 of
Act 60 of 2001

8. Section 4 of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution for subsection (1E) of the following subsection:

“ (1E) The National Police Commissioner or the National Director of
Public Prosecutions or any person acting under the direction and control
of such National Police Commissioner or National Director of Public
Prosecutions, shall not disclose any information supplied under subsec-
tion (1B) to any other person or permit any other person to have access
thereto, except in the exercise of his or her powers or the carrying out of
his [of] or her duties—

(a) for purposes of any investigation of, or prosecution for, an offence
contemplated in subsection (1B); or

(b) to combat any public safety or environmental risk contemplated in
subsection (1B).”;

(b) by the substitution for subsection (3) of the following subsection:

“(3) Any person who contravenes the provisions of subsection (1),
(1A), (1D), (1E) or (2A), shall be guilty of an offence and liable on
conviction to afine or to imprisonment for a period not exceeding two
years.” .

Amendment of section 6quat of Act 58 of 1962, asinserted by section 5 of Act 85 of
1987 and amended by section 5 of Act 28 of 1997, section 12 of Act 53 of 1999,
section 16 of Act 30 of 2000 and substituted by section 4 of Act 59 of 2000, and
amended by section 8 of Act 5 of 2001 and section 20 of Act 60 of 2001

9. (1) Section 6quat of the Income Tax Act, 1962, is hereby amended—
(a) by the deletion in subsection (1) of subparagraph (ii) of paragraph (a);
(b) by the substitution in subsection (1) for paragraphs () and (f) of the following
paragraphs:
“ (e) any taxable capital gain contemplated in section 26A, [to the extent that

(f)

it is attributable to any capital gain in respect of an asset situated]

from a source outside the Republic which is not deemed to be from a

source in the Republic; or

any amount—

(i) contemplated in paragraphs (a), (b) or (d) which is received by or
accrued to any other person and which is deemed to have been
received by or accrued to such resident in terms of section 7,

(if) of capital gain of any other person from a source outside the
Republic which is not deemed to be from a source in the Republic
and which is attributed to that resident in terms of paragraph 68, 69,
70, 71, 72 or 80 of the Eighth Schedule; or

(iii) contemplated in paragraphs (@), (b), (d) or (e) which represents
capital of atrust, [as contemplated in] and whichisincluded in the
income of that resident in terms of section 25B(2A) or taken into
account in determining the aggregate capital gain or aggregate
capital loss of that resident in terms of paragraph 80(3) of the Eighth
Schedule, [in respect of which that resident acquires a vested
right].”;
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by the substitution in subsection (1A) for the words preceding paragraph (a)

of the following words:

“(1A) For the purposes of subsection (1), the rebate shall be an
amount equal to the sum of any taxes on income proved to be payable to
[the] any sphere of government of any country other than the Republic,
without any right of recovery by any person (other than a right of
recovery in terms of any entitlement to carry back losses arising during
any year of assessment to any year of assessment prior to such year of
assessment), by—";

by the substitution in subsection (1A) for paragraph (b) of the following

paragraph:

“(b) any controlled foreign [entity, as contemplated in section 9D]
company, in respect of such proportional amount contemplated in
subsection (1)(b); or”;

by the substitution in subsection (1A) for paragraph (d) of the following

paragraph:

“(d) any company in respect of the proportional amount of any profits from
which any dividend is declared or deemed to have been declared to a
controlled foreign [entity as defined in section 9D] company, and which
dividend relates to any proportional amount equal to the amount which
was included in the income of [such] that resident as contemplated in
subsection (1)(b); or”;

by the substitution in subsection (1A) for paragraph (e) of the following

paragraph:

“ (e) any [unit] portfolio of a collective investment scheme in respect of the
amount of any foreign dividend which is deemed to have been declared
to such resident in terms of section 9E(5) and included in the taxable
income of that resident; or” ;

by the substitution in subsection (1B) for paragraph (a) of the following

paragraph:

“ the rebate or rebates of any tax proved to be payable to the government

of any other country or countries as contemplated in subsection (1A),

shall not in aggregate exceed an amount which bears to the total normal
tax payable the same ratio as the total taxable income attributable to the

income, proportional amount [contemplated in subsection (1)(b)],

foreign dividend, [or] taxable capital gain or amount, asthe case may be,

[derived from such country or countries] which is included as

contemplated in subsection (1), bears to the total taxable income:

Provided that—

(i) indetermining the amount of the taxable income that is attributable
to that income, proportional amount, foreign dividend, taxable
capital gain or amount, any allowable deductions contemplated in
sections 11(n), 18 and 18A must be deemed to have been incurred
proportionately in respect of income derived from sources within
and outside the Republic;

[()] (i) wherethe sum of any such taxes payable to the government of
any such other country or countries exceeds the rebate as so
determined (hereinafter referred to as the excess amount),
[such] that excess amount may—

(aa) be carried forward to the immediately succeeding year of
assessment and shall be deemed to be a tax on income
paid to the government of any other country in [such] that
year; and

(bb) be set off against the amount of any normal tax payable by
[such] that resident during [such] that year of assessment
in respect of any amount derived from any other country
which is included in the taxable income of [such] that
resident during [such] that year, as contemplated in
[paragraph (a), (b), (d), or (e) of] subsection (1), after
any tax payable to the government of any other country in
respect of any amount so included during such year of
assessment which may be deducted in terms of subsection
(1) and (1A), has been deducted from the amount of such
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normal tax payablein respect of such amount so included,;
and
[(ii)] (iii) the excess amount shall not be allowed to be carried forward
for more than seven years reckoned from the year of
assessment when such excess amount was for the first time 5
carried forward;” ;
(h) by the substitution in subsection (1B) for thewordsin paragraph (c) following
subparagraph (ii) of the following words:

“may be deducted from any normal tax which becomes payable by

[such] that resident during any year of assessment that any income is 10

derived by way of dividends declared to [such] that resident by any

controlled foreign [entity] company from profits relating to any amount

so previously included;” ;

(i) by the substitution in subsection (1B) of subparagraph (i) of paragraph (d) of
the following subparagraph: 15
“ (i) any company distributing any dividend to such resident, if such resident

([in the case of a company,] together with any [other company in a

group of companies of which such company forms part] connected

person in relation to that resident) holds for [hisor its] their own benefit

less than 10 per cent of the equity share capital in such company; or”; 20

() by the deletion in subsection (3) of the definitions of “ controlled company” ,
“ controlling company” and “ group of companies’ ;

(K) by theaddition in subsection (3) after the definition of “ qualifying interest” of
the following definition:

“* taxes on income’ does not include any compulsory payment to the 25

government of any other country which constitutes a consideration for

the right to extract any mineral or natural oil;” ;

() by the substitution for subsection (4) of the following subsection:
“(4) For the purposes of this section the amount of any foreign tax

proved to be payable as contemplated in subsection (1A) in respect of 30

any amount which is included in the taxable income of any resident

during any year of assessment, shall be converted to the currency of the

Republic on the last day of that year of assessment by applying[—

(@) theruling exchangerate on the day on which such foreign tax is
actually paid; or 35

(b) if such foreign tax hasnot been paid by thelast day of such year
of assessment the ruling exchange rate on the last day of such
year of assessment:

Provided that where such foreign tax is payable in respect of the

amount of any foreign dividend which is included in the taxable 40

income of such resident as contemplated in subsection (1)(d), such

foreign tax shall be converted to the currency of the Republic by
applying the exchange rate at which the amount of such foreign
dividend is converted as contemplated in section 9E] the average

exchange rate for that year of assessment.” ; 45

(m) by the substitution in subsection (5) for the words preceding the proviso of the
following words:
“(5) Where [any amount of tax, which was proved to be payableto

the government of any other country, was allowed as| a rebate was

allowed in terms of this section against the normal tax payable by any 50

resident in any previous year of assessment in respect of any amount of

tax which was proved to be payable to the government of any other

country, and—

(a) itisproved by [such] that resident that the amount of [such] the tax
actually payable to such government exceeds the amount of tax in 55
respect of which the rebate was so allowed [as a rebate]; or

(b) the Commissioner is satisfied that the amount of [such] the tax
actually payable to such government is less than the amount of tax
in respect of which the rebate was so allowed [as a rebate],

the Commissioner may, notwithstanding the provisions of section 79 or 60

section 81(5), but subject to subsection (1B)(a) issue a reduced or

additional assessment, as the case may be, reflecting the amount of the
rebate in respect of that amount of tax actually payable in that other
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currency trandated to the currency of the Republic at the average
exchange rate applicable for that previous year of assessment, which
shall be allowed against normal tax:” .

(2) (a) Subsection (1)(a), (b), (c), (d), (e), (9), (h), (i), (j), (k) and (n) shall come into
operation on the date of promulgation of this Act and shall apply in respect of years of
assessment ending on or after that date.

(b) Subsection (1)(f) shal come into operation on the date that the Collective
Investment Schemes Control Act, 2002, comes into operation.

(c) Subsection (1)(I) and (m) comes into operation on the date of promulgation of this
Act and shall apply in respect of years of assessment commencing on or after that date.

Amendment of section 7 of Act 58 of 1962, as amended by section 5 of Act 90 of
1962, section 8 of Act 88 of 1965, section 9 of Act 55 of 1966, section 7 of Act 94 of
1983, section 2 of Act 30 of 1984, section 5 of Act 90 of 1988, section 5 of Act 70 of
1989, section 4 of Act 101 of 1990, section 7 of Act 129 of 1991, section 5 of Act 141
of 1992, section 6 of Act 21 of 1995, section 23 of Act 30 of 1998, section 13 of Act 53
of 1999 and section 5 of Act 59 of 2000

10. (1) Section 7 of the Income Tax Act, 1962, is hereby amended by the substitution
for subsection (8) of the following subsection:

“ (8) Where by reason of or in conseguence of any donation, settlement or other
disposition (other than a donation, settlement or other disposition to [a foreign] an
entity [asdefined in section 9D, of a public character] whichisnot aresident and
which is similar to a public benefit organisation contemplated in section 30) made
by any resident, income is received by or accrued to any person who is not a
resident (other than acontrolled foreign [entity as defined in section 9D] company
in relation to such resident), there shall be included in the income of [such] that
resident so much of the amount of any income as is attributable to [such] that
donation, settlement or other disposition: Provided that any amount of income
received by or accrued to [such] that person by way of foreign dividends, shall for
the purposes of this section be determined in accordance with the provisions of
section 9E, as if [such] that person had been a shareholder who is a resident.” .

(2) Subsection (1) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of years of assessment ending on or after that date.

Amendment of section 8 of Act 58 of 1962, as amended by section 6 of Act 90 of
1962, section 6 of Act 90 of 1964, section 9 of Act 88 of 1965, section 10 of Act 55 of
1966, section 10 of Act 89 of 1969, section 6 of Act 90 of 1972, section 8 of Act 85 of
1974, section 7 of Act 69 of 1975, section 7 of Act 113 of 1977, section 8 of Act 94 of
1983, section 5 of Act 121 of 1984, section 4 of Act 96 of 1985, section 5 of Act 65 of
1986, section 6 of Act 85 of 1987, section 6 of Act 90 of 1988, section 5 of Act 101 of
1990, section 9 of Act 129 of 1991, section 6 of Act 141 of 1992, section 4 of Act 113
of 1993, section 6 of Act 21 of 1994, section 8 of Act 21 of 1995, section 6 of Act 36
of 1996, section 6 of Act 28 of 1997, section 24 of Act 30 of 1998, section 14 of Act 53
of 1999, section 17 of Act 30 of 2000, section 6 of Act 59 of 2000, section 7 of Act 19
of 2001, section 21 of Act 60 of 2001 and section 12 of Act 30 of 2002

11. (1) Section 8 of the Income Tax Act, 1962, is hereby amended—
(8 by the addition in subsection (1) to paragraph (a) of the following
subparagraph:

“ (iv) The provisions of this paragraph shall not apply in respect of any
allowance or advancereceived by or accrued to a person contemplatedin
section 9(1)(e) stationed outside the Republic which isattributable to that
person’s services rendered outside the Republic.” ;
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(b) by the substitution in subsection (1) for subparagraph (ii) of paragraph (c) of
the following subparagraph:
“(ii) for each day or part of a day in the period during which that

recipient is absent from his or her usual place of residence, an
amount in respect of meals and other incidental costs, or incidental
costs only, determined by the Minister for the relevant year of
assessment by way of notice in the Gazette, but limited to the
amount of the allowance paid or granted to meet those expenses:
Provided that this subparagraph does not apply to the extent that—
(aa) theemployer hasborne the expenses (otherwise than by way of
granting the allowance or advance) in respect of which the
allowance was paid or granted for that day or part of that day;
or
(bb) the recipient has proved to the Commissioner any amount of
actual expenditure in respect of meals or incidental costs for
that day or part of that day, as contemplated in subparagraph
@i).";
(c) by the substitution for subparagraph (ii) of paragraph (k) of subsection (4) of
the following subparagraph:

“(ii) [distributed any asset by way of a dividend] transferred in
whatever manner or form any asset to any shareholder of that
company; or” ; and

(d) by the substitution in subsection (4) for the words following subparagraph (iii)
of paragraph (k) of the following words:

“in respect of which a deduction or an allowance has been granted to
such person in terms of any of the provisions referred to in that
paragraph, such person shall be deemed to have recovered or recouped
an amount equal to the market value of such asset as at the date of such

donation, [distribution] transfer or disposal.” .
(2) (a) Subsection (1)(a) shall be deemed to have come into operation on 1 March

2001.

(b) Subsection (1)(b) shall be deemed to have come into operation on 1 March 2002.
(c) Subsection (1)(c) and (d) shall be deemed to have come into operation on 12
December 2001, and shall apply in respect of any asset disposed of on or after that date.

Amendment of section 9 of Act 58 of 1962, as amended by section 7 of Act 90 of
1962, section 6 of Act 72 of 1963, section 7 of Act 90 of 1964, section 9 of Act 95 of
1967, section 12 of Act 89 of 1969, section 6 of Act 65 of 1973, section 9 of Act 85 of
1974, section 8 of Act 103 of 1976, section 9 of Act 121 of 1984, section 5 of Act 96
of 1985, section 6 of Act 65 of 1986, section 2 of Act 108 of 1986, section 7 of Act 85
of 1987, section 36 of Act 9 of 1989, section 10 of Act 129 of 1991, section 7 of Act 141
of 1992, section 5 of Act 113 of 1993, section 3 of Act 140 of 1993, section 7 of Act 21
of 1994, section 9 of Act 21 of 1995, section 7 of Act 28 of 1997, section 25 of Act 30
of 1998, section 15 of Act 53 of 1999 and section 7 of Act 59 of 2000

12. (1) Section 9 of the Income Tax Act, 1962, is hereby amended—
(a) by the insertion in subsection (1) before paragraph (cA) of the following
paragraphs:
“(b) theuse or right of usein the Republic of, or the grant of permission to use

in the Republic—

(i) any patent, design, trade mark, copyright, model, pattern, plan,
formulaor process or any other property or right of asimilar nature;
or

(if) motion picture film, or any film or video tape or disc, any sound
recording or advertising matter,

contemplated in section 35;

(bA) the imparting of or undertaking to impart any scientific, technical,
industrial or commercial knowledge or information for use in the
Republic or rendering or undertaking to render any assistance or service
in connection with the application or utilization of such knowledge or
information, as contemplated in section 35;

(b) by the deletion in subsection (1) of the proviso to paragraph (€); and
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(c) by theinsertion after subsection (1A) of the following subsection:
“(2) The capital gain or capital loss from the disposal of an asset of a

person shall be deemed to be from a source in the Republic, where—

(@) in the case of immovable property held by that person or any
interest or right of whatever nature of that person to or in
immovable property, that property is situated in the Republic;

(b) in the case of any asset other than immovable property or any
interest or right to or in immovable property—

(i) that person is aresident and that asset is not attributable to a
permanent establishment of that person which is situated
outside the Republic; or

(i) that person is not aresident, but that asset is attributable to a
permanent establishment of that person whichissituated in the
Republic:

Provided that for the purpose of this subsection, aninterest inimmovable

property held by a person includes any equity shares in a company or

other entity, where—

(aa) 80 per cent or more of the value of the net assets of that company or
other entity, determined on the market value basis, is attributable
directly or indirectly toimmovable property, (other than immovable
property held by that company or entity as trading stock); and

(bb) that person (whether al one or together with any connected personin
relation to that person) holds at least 20 per cent in the equity share
capital of that company or other entity.” .

(2) Subsection (1) shall come into operation on the date of promulgation of thisAct.

Insertion of section 9A of Act 58 of 1962

13. Thefollowing sectionis hereby inserted in the Income Tax Act, 1962, after section
o

“Blocked foreign funds

9A. Where any amount, or any portion of any amount—

(a) received by or accrued to any person which is required to be included
in the gross income or taxable income of that person; or
(b) of the net income of a controlled foreign company which is taken into
account in determining an amount which is required to be included in
the income of any resident in terms of the provisions of section 9D,
during any year of assessment, may not be remitted to the Republic during
that year of assessment as a result of currency or other restrictions or
limitations imposed in terms of the laws of the country where the amount
arose, that amount or any portion thereof shall be deemed not to have been
received or accrued to that person, or shall not be included in the income of
that resident, asthe case may be, during that year and that amount or portion
thereof shall be included in the gross income or taxable income of that
person or the income of that resident during the year of assessment during
which that amount or portion thereof may be so remitted to the Republic.” .
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Substitution of section 9D of Act 58 of 1962

14. (1) Section 9D of theIncome Tax Act, 1962, is hereby substituted by thefollowing
section:

“[Investment] Net income of controlled foreign [entities and invest-
ment income arising from donations, settlementsor other dispositions]

compani

9D. (1) For the purposes of this section—

‘business establishment’, in relation to a controlled foreign [entity]

company, means [a place of business with]—

(@) aplace of business with an office, shop, factory, warehouse [farm] or
other structure which is used or will continue to be used by the
controlled foreign [entity] company for a period of not less than one
year, whereby the business of such company is carried on, and

where—

(i) that place of business is suitably equipped with on-site opera-
tional management, employees, equipment and other facilities
for the purposes of conducting the primary operations of that
business; and

(if) that place of businessis utilised outside the Republic for a bona
fide business purpose (other than the avoidance, postponement or
reduction of any liability for payment of any tax, duty or levy
imposed by this Act or by any other Act administered by the
Commissioner);

(b) amine, ail or gas well, a quarry or any other place of extraction of
natural resources, where that controlled foreign company hasaright to
directly explore or extract those natural resources, or any area where
that controlled foreign company has the right to carry on prospecting
operations preliminary to the establishment of amine, ail or gaswell,
quarry or other place of extraction, and where that controlled foreign
company carries on those exploration, extraction or prospecting
operations; [or]

(c) asitefor the construction or installation of buildings, bridges, roads,
pipelines, heavy machinery or other projects of comparable magnitude

which lasts for a period of not less than six months, where that

controlled foreign company carries on those construction or installa-
tion activities;

(d) agricultural land used for bona fide farming activities directly carried
on by that controlled foreign company; or

(e) avessel or an aircraft solely engaged in transportation within asingle
country, or a fishing vessel or a vessel used for prospecting,
exploration or extraction, where that vessels or aircraft is operated
directly by that controlled foreign company,

[whereby the business of such entity is carried on, and where—

(i) such place of business is suitably equipped with on-site opera-
tional management, employees, equipment and other facilitiesfor
the purposes of conducting the primary operations of such
business; and

(if) such place of businessis utilised outside the Republic for a bona
fide business pur pose (other than the avoidance, postponement or
reduction of any liability for payment of any tax, duty or levy
imposed by this Act or by any other law administered by the
Commissioner)];

‘controlled foreign company’ means any foreign company where more than

50 per cent of thetotal participation rightsin that foreign company are held
by one or more residents whether directly or indirectly: Provided that a
person who holds less than five per cent of the participation rights of a
foreign company which is either a listed company or a scheme or
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arrangement contemplated in paragraph (€)(ii) of the definition of
‘company’ in section 1, shall be deemed not to be aresident in determining
whether residents directly or indirectly hold more than 50 per cent of the
participation rights in—
(a) that foreign company; or
(b) any other foreign company in which that person indirectly holds any
participation rights as a result of the interest in that listed company or
scheme or arrangement,
unless more than 50 per cent of the participation rights of that foreign
company or other foreign company are held by persons who are connected
persons in relation to each other;
[‘controlled foreign entity’ means any foreign entity in which any
resident or residents of the Republic, whether individually or jointly,
and whether directly or indirectly, hold more than 50 per cent of the
participation rights, or areentitled to exercise morethan 50 per cent of
the votes or control of such entity: Provided that in determining
whether residentsjointly hold more than 50 per cent of the participa-
tion rights of any foreign entity which is listed on a recognised
exchange or which is a scheme or arrangement contemplated in
paragraph (e)(ii) of the definition of ‘company’ in section 1, except
wher e connected persons hold more than 50 per cent of the participa-
tion rights of that foreign entity, scheme or arrangement, any person
who holds less than five per cent of the participation rights of that
foreign entity shall be deemed not to be a resident;
‘designated country’ means any designated country as defined in
section 9E;]
‘foreign [entity] company’ means any [person (other than a natural
person or a trust)] association, corporation, company, arrangement or
scheme contemplated in paragraph (a), (b) or (e) of the definition of
‘company’ in section 1, which is not aresident, or which is a resident but
where[such entity] that association, corporation, company, arrangement or
scheme is as aresult of the application of the provisions of any agreement
entered into by the Republic for the avoidance of double taxation [is]
treated as not being a resident;
‘foreign financial instrument holding company’ means any foreign com-

pany where more than 50 per cent of the market value or actual cost of all

the assets of that company, together with any controlled group company in

relation to that foreign company, consists of financial instruments, other
than—
() any financial instrument that constitutes a debt due to that foreign
company, or a controlled group company in relation to that foreign
company, in respect of goods sold or services rendered by that foreign
company or controlled group company, as the case may be, where—
(i) the amount of that debt is or was included in the income of that
foreign company or controlled group company, as the case may
be; and

(if) that debt is an integral part of a business conducted by that
foreign company or controlled group company, as the case may
be, as a continuing independent operation;

(b) any financial instrument arising from the principal trading activities of
any company that is abank, insurer, dealer or broker with alicence or
registration that allows that foreign company to operate in the same
manner as a company that mainly conducts business with clients who
are residents in the same country of residence as the foreign company
and that foreign company either—

(i) regularly accepts deposits, premiums or effects transactions for
the account of clients from the general public; or

(ii) derives more than 50 per cent of itsincome or gains arising from
principal trading activities with respect to persons who are not
connected persons in relation to that foreign company:

Provided that in determining whether 50 per cent of the market value or

actual cost of the assets of the company and controlled group company
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consist of financia instruments, the following assets must be wholly

disregarded—

(i) any sharein any other company in the same group of companies; and

(ii) any financial instrument which constitutes a loan, advance or debt if
both the debtor and creditor companies form part of the same group of
companies;

‘foreign tax year’ in relation to a controlled foreign company means the

year or period of reporting for foreign income tax purposes or, if that

company is not subject to foreign income tax, the annual period of financial
reporting by that company;

‘participation rights' in relation to a foreign company means the right to

participate directly or indirectly in the share capital [or profits of,

dividends declared by, or any other distribution or allocation made by
any entity], share premium, current or accumulated profits or reserves of
that foreign company, whether or not of a capital nature.

(2) There shall be included in the income for the year of assessment of
any resident [contemplated in the definition of ‘controlled foreign
entity’ in subsection (1)] who holds any participation rightsin acontrolled
foreign company—

(@) on the last day of the foreign tax year of that controlled foreign
company which ends during that year of assessment, an amount equal
to—

(i) where that foreign company was a controlled foreign company
for the entire foreign tax year, the proportional amount of the net
income of [such entity] that controlled foreign company
determined for that foreign tax year [of such entity which ends
during such year of assessment of such resident], which bears
to the total net income of [such entity] that company during
[such] that foreign tax year, the same ratio as the percentage of
the participation rights of [such] that resident in relation to [such
entity] that company bears to the total participation rights in
relation to [such entity] that company on that last day; or

(ii) where that foreign company became a controlled foreign
company at any stage during that foreign tax year, at the option of
the resident, either—

(aa) an amount which bears to the proportional amount deter-
mined in accordance with subparagraph (i), the sameratio as
the number of days during that foreign tax year that the
foreign company was a controlled foreign company bearsto
the total number of days in that foreign tax year; or

(bb) the proportional amount determined in the manner contem-
plated in subparagraph (i) (as if the day that foreign entity
commenced to be a controlled foreign entity was the first
day of its foreign tax year), of the net income of that
company for the period commencing on the day that the
foreign company commenced to be a controlled foreign
company and ending on the last day of that foreign tax year;
or

(b) immediately before that foreign company ceased to be a controlled
foreign company at any stage during that year of assessment beforethe
last day of the foreign tax year of that controlled foreign company, an
amount which shall be equal to, at the option of the resident, either—
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(i) an amount determined in accordance with paragraph (a)(ii)(aa);
or

(ii) the proportional amount determined in the manner contemplated
in paragraph (a)(i) (asif the day that foreign company ceased to
beacontrolled foreign company wasthelast day of itsforeign tax
year), of the net income of that company determined for the
period commencing on the first day of that foreign tax year and
ending on the date that the company so ceased to be a controlled

foreign company:

Provided that [the provisions of] this subsection shall not apply—

(A)

(B)

where [such] that resident (together with any connected person in

relation to [such] that resident) [in aggregate at all times during the

foreign tax year]—

(i) attheend of thelast day of theforeign tax year of the controlled
foreign company; or

(ii)  inthe case wherethat foreign company ceased to be acontrolled
foreign company during the relevant foreign tax year, immedi-
ately before that foreign company so ceased to be a controlled
foreign company,

in aggregate holds less than 10 per cent of the participation rights[and

isentitled to exercise less than 10 per cent of the voting rights] in

[such] that controlled foreign [entity] company; or

to the extent that the participation rights are held by that resident

indirectly through any company which is a resident.

(2A) For the purposes of this section, the ‘net income’ of a controlled
foreign [entity shall be] company in respect of a foreign tax year is an
amount equal to the taxable income of [such entity] that company
determined in accordance with the provisions of this Act as if [such] that
controlled foreign [entity] company had been [a resident] ataxpayer, and
as if that company had been a resident for purposes of the definition of

‘grossincome’, sections 7(8), 9k, 10(1)(h), 10(1)(hA), 25B and paragraphs

2(1)(a), 12, 24, 70, 71, 72 and 80 of the Eighth Schedule: Provided that—

@

(b)

(©

[(d)

any deductions or alowances which may be allowed, or any amounts
which may be set off against, the income of [such entity] that foreign
company in terms of this Act shall be limited to the amount of [such]
that income;

any amount whereby such deductions or allowances or amounts
exceed the amount of such income, shall be carried forward to the
immediately succeeding foreign tax year [of assessment] and be
deemed to be a balance of assessed loss which may be set off against
the income of such [entity] company in such succeeding year for the
purposes of section 20;

no deduction shall be allowed in respect of any interest, royalties, [or]
rental or income of a similar nature paid or payable or deemed to be
paid or payable by [such entity] that company to any other controlled
foreign [entity] company in relation to the resident (including any
similar amount adjusted in terms of section 31) or any exchange
difference determined in terms of section 24l in respect of any
exchange item to which that controlled foreign company and other
foreign company are parties, as contemplated in subsection (9)(fA);” ;
any capital gain or capital loss of such entity shall, when applying
paragraph 43(4) of the Eighth Schedule, be determined in the
currency of the Republic and such capital gain or capital loss shall
be trandated on the last day of the foreign tax year of the
controlled foreign entity to thelocal currency asdefined in section
241, of that controlled foreign entity; and]
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() where a foreign [entity] company becomes a controlled foreign

()

[entity] company after 1 October 2001, the valuation date for
purposes of the determination of any taxable capital gain or assessed
capital lossin terms of the Eighth Schedule, shall be the date that such
[entity] company becomes a controlled foreign [entity] company;
where the resident contemplated in subsection (2) is a natural person,
special trust or an insurer in respect of itsindividual policyholder fund,
the taxable capital gain of the controlled foreign [entity] company
shall, for the purposes of paragraph 10 of the Eighth Schedule, be 25
per cent of that [entity’s] company’s net capital gain for the relevant
foreign tax year [of assessment; and]

[(g) any amount to betaken into account in the deter mination of such

net income of that entity in respect of the disposal of any foreign
equity instrument, shall be determined in the currency of the
Republic and such amount shall then betranslated on thelast day
of the foreign tax year of the controlled foreign entity to the local
currency, as defined in section 241, of that controlled foreign
entity;]

(h) for the purposes of section 24l, ‘local currency’ in relation to an

0]

()

®

in
fin

exchange item of a controlled foreign company which is not

attributable to a permanent establishment of that company, means any

currency used by that company for purposes of financial reporting;

for the purposes of section 31—

(aa) any transaction, operation or scheme between that controlled
foreign company and any connected person in relation to that
controlled foreign company shall be deemed to be an interna-
tional agreement as defined in that section; and

(bb) that controlled foreign company must for purposes of section
31(3)(a)(i) and (ii) be deemed to be a resident;

for the purposes of determining any capital gain or capital loss of that
controlled foreign company from the disposal of any interest in any
other foreign company (which is a controlled foreign company in
relation to the resident contemplated in subsection (2)), the base cost
of that interest shall be increased in terms of paragraph 20(1)(h)(iii) of
the Eighth Schedule, by any amount derived by that other foreign
company (or any other company in which that foreign company holds
adirect or indirect interest which is also a controlled foreign company
in relation to that resident), which was taken into account in
determining the amount to beincluded in theincome of that resident in
terms of this section by virtue of that resident’s shareholding in the
controlled foreign company, reduced by the amount of any dividend
distributed to that controlled foreign company by any such other
foreign company from such income so taken into account; and

for the purposes of paragraph 43 of the Eighth Schedule, ‘local

currency’ of acontrolled foreign company otherwisethanin relationto

a permanent establishment of that controlled foreign company, means

the currency used by that company for purposes of financial reporting.

(6) The net income of a controlled foreign company, shall be determined
the currency used by that controlled foreign company for purposes of

ancial reporting and shall, for purposes of determining the amount to be

included in theincome of any resident during any year of assessment under
the provisions of this section, [shall] be [converted] trandated to the
currency of the Republic [on the last day of the foreign tax year of the
controlled foreign entity and the ruling] by applying the average
exchange rate [at that date or any other exchange rate or rates as the
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Commissioner may approve, determined with reference to the ruling

exchangeratesduring such year shall beapplied to determinethevalue

of theamount to beincluded in theincome of such resident] for that year
of assessment, as contemplated in section 25D: Provided that—

(@) any capital gain or capital loss of that controlled foreign company
shall, when applying paragraph 43(4) of the Eighth Schedule, be
determined in the currency of the Republic and that capital gain or
capital loss shall be translated to the currency used by that controlled
foreign company for purposes of financial reporting by applying that
average exchange rate; and

(b) any amount to be taken into account in determining the net income of
that controlled foreign company in respect of the disposal of any
foreign equity instrument shall, when applying section 9G, be
determined in the currency of the Republic and that amount shall be

tranglated to the currency so used by that controlled foreign company

by applying that average exchange rate.” .

(9) The provisions of this section shall not apply to the extent that the net
income of the controlled foreign company—

(@) [in respect of receipts and accruals] is attributable to amounts
[(other than receipts and accruals of a capital nature) or capital
gainsof any controlled foreign entity which isa company, where—
(i) such receipts and accruals] that have been or will be subject to

tax on income in a designated country at a qualifying statutory
rate [of at least 27 per cent; or

(if) those capital gains of that company, have been or will be
subject to tax in adesignated country at a statutory rate of at
least 13,5 per cent,

(after taking into account the application of the relevant agree-
ment for the avoidance of double taxation, if any) without any
right of recovery by any person (other than aright of recovery in
terms of an entitlement to carry back losses arising during any
year of assessment to any year of assessment prior to such year of
assessment), notwithstanding the fact that such entity may, as a
result of any foreign assessed tax loss incurred by such entity
during such year or any previousyear of assessment, not beliable
for the payment of any tax: Provided that where such designated
country imposes tax on that company on a progressive scale of
statutory rates of tax, the statutory rate shall for the pur poses of
this paragraph be deemed to be the highest rate on such scale];

(b) [wherethe net income of any controlled foreign entity which isa
company] is attributable to any business establishment of [such] that
controlled foreign [entity] company in any country other than the
Republic: Provided that the provisions of this paragraph shall not
apply to any [receiptsand accruals] net income that is attributable to
any amounts—

(i) derived from any transaction relating to the supply of goods or
services by or to [such] that controlled foreign [entity] company
with any connected person (in relation to [such] that controlled
foreign [entity] company), who is a resident, unless the
consideration in respect of [such] that transaction reflects an
arm’slength pricethat is consistent with the provisions of section
31, or

(ii) derived from—
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(aa) any sale of goods by [such] that controlled foreign [entity]

company to any connected person (in relation to [such] that

controlled foreign [entity] company) who is a resident,

unless—

(A) [such] that controlled foreign [entity] company pur-
chased [such] those goods within the country of
residence of [such] that controlled foreign [entity]
company from any person who is not a connected
person in relation to [such] that controlled foreign
[entity] company;

(B) thecreation, extraction, production, assembly, repair or
improvement of goods undertaken by [such] that
controlled foreign [entity] company amount to more
than minor assembly or adjustment, packaging, repack-
aging and labeling; or

(C) [such] that controlled foreign [entity] company sellsa
significant quantity of goods of the same or a similar
nature to persons who are not connected persons in
relation to [such] that controlled foreign [entity]
company, at comparable prices (after accounting for
the level of the market, volume discounts and costs of
delivery); or

(bb) any sale of goods by [such] that controlled foreign [entity]

(co)

company to a person, other than a connected person (in

relation to [such] that controlled foreign [entity] company)

who is a resident, where [such] that controlled foreign

[entity] company initially purchased [such] those goods or

any tangible intermediary inputs thereof from one or more

connected persons (in relation to [such] that controlled
foreign [entity] company) who are residents, unless—

(A) [such] those goods or tangible intermediary inputs
thereof purchased from connected persons (in relation
to such controlled foreign [entity] company) who are
residents amount to an insignificant portion of the total
tangible intermediary inputs of [such] those goods;

(B) thecreation, extraction, production, assembly, repair or
improvement of goods undertaken by [such] that
controlled foreign [entity] company amount to more
than minor assembly or adjustment, packaging, repack-
aging and labeling; or

(C) the products are sold by [such] that controlled foreign
[entity] company to persons who are not connected
persons in relation to [such] that controlled foreign
[entity] company, for delivery within the country of
residence of [such] that controlled foreign [entity]
company; or

any service performed by [such] that controlled foreign

[entity] company to a connected person (in relation to such

controlled foreign [entity] company) who is a resident,

unless [such] the service is performed outside the Republic
and—

(A) such service relates directly to the creation, extraction,
production, assembly, repair or improvement of goods
utilised within one or more countries outside the
Republic; or

(B) such servicesrelate directly to the sale or marketing of
goods of a connected person (in relation to [such] that
controlled foreign [entity] company) who is aresident
and [such] those goods are sold to persons who are not
connected persons in relation to [such] that controlled
foreign [entity] company for delivery within the
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country of residence of [such] that controlled foreign
[entity] company;

(iii) in the form of dividends, interest, royalties, rental, annuities,
insurance premiums or income of a similar nature, or any capital
gain determined in respect of the disposal of any asset from
which any such income is or could be earned, or any foreign
currency gain determined in respect of any foreign equity
instrument or any foreign currency gain determined in terms of
section 241, except where [such receipts and accruals, capital
gains and foreign currency gains] those amounts—

(aa) do not in total exceed five per cent of the sum of the
[receipts and accruals] amounts (other than [receipts and
accruals] those of a capital nature) and the amount of all
capital gains and foreign currency gains of [such] that
controlled foreign [entity] company; or

(bb) arise from the principal trading activities of any banking or
financia services, insurance or rental business, excluding
any such [receipts and accruals from any] amounts
derived—

(A) by a company which is a foreign financial instrument
holding company at the time that the amounts are so
derived,

[(A)]I(B) from any connected person (in relation to [such] that
controlled foreign [entity] company) who is aresident
or any resident who holds at least five per cent of the
participation rights in that controlled foreign [entity]
company; or

[(B)I(C) from any resident to the extent that [such receipts and
accruals] those amounts are produced as part of a
scheme for the purpose of avoiding the liability for any
tax, duty or levy imposed in terms of this Act or any
other law administered by the Commissioner;

[Provided that the receipts and accruals of such banking or

financial services, insurance or rental business are derived

mainly from persons who are not connected persons in
relation to that controlled foreign entity;]

(e) [to the net income of any controlled foreign entity to the extent

U]

that such net income] isincluded in the taxableincome of the [entity]
company and has not been or will not be exempt or taxed at areduced
ratein the Republic, asaresult of the application of any agreement for
the avoidance of double taxation;

[in relation to the proportional amount of an amount equal to the
net income attributable to any resident, to the extent that it
relates] isattributable to any foreign dividend contemplated in section
9E declared to or deemed to have been declared to [a] that controlled
foreign [entity which isa] company, by any other company [which is
a controlled foreign entity in relation to such resident] from an
amount which relates to an amount of income which has been or will
be included in the income of the resident in terms of this section; [or]

(fA) [in relation to the net income of a controlled foreign entity, to the

extent that it relates] isattributableto any interest, royalties, rental or
income of a similar nature, which is paid or payable or deemed to be
paid or payable to [such entity] that company by any other foreign
[entity] company (including any similar amount adjusted in terms of
section 31), or any exchange difference determined in terms of section
241 in respect of any exchange item to which that controlled foreign
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[entity] company and that other foreign [entity] company are parties,
where that controlled foreign [entity] company and that other foreign
[entity] company form part of the same group of companies], as
defined in section 41];

(fB) [in relation to the net income of a controlled foreign entity to the

extent that it relates] is attributable to any capital gain of [such
entity] that company, which is determined in respect of the disposal of
any asset, as defined in the Eighth Schedule, ([excluding] other than
any financial instrument or intangible asset as defined in paragraph 16
of the Eighth Schedule), where that asset was attributable to any
business establishment of that controlled foreign [entity] company or
any other foreign [entity] company [which forms], where that
controlled foreign company and that other foreign company form part
of the same group of companies [, as defined in section 41, as that
controlled foreign entity]; or
(h) [in respect of] is attributable to any amount received by or accrued to
[such] that controlled foreign [entity] company—
(i) fromthedisposal of any interest in the equity share capital of any
other foreign [entity which is a] company; or
(ii) by way of adividend declared to that controlled foreign [entity]
company by any other foreign [entity which is a] company,
if that controlled foreign [entity on the date of] company immediately
before that disposal or at the time of the declaration of dividend—
(aa) [holds] held more than 25 per cent of the equity share capital in
that other foreign [entity] company; and
(bb) in the case of any disposal contemplated in subparagraph (i),
held such interest contemplated in item (aa) for a period of at
least 18 months prior to that disposal, unless that interest was
acquired by the controlled foreign [entity] company from any
other foreign [entity] company, where that controlled foreign
[entity] company and that other foreign [entity] company form
part of the same group of companies], asdefined in section 41]
and that controlled foreign [entity] company and that other
foreign [entity] company in aggregate held that interest for
more than 18 months:
Provided that the provisions of [this paragraph] subparagraph (i)
shall not apply where [more than 50 per cent of either the market
valueor theactual costsof all the assetsof that other foreign entity
and any foreign entity, which is a controlled company, as defined
in section 41, in relation to that other foreign entity on the date of
that disposal or distribution, consists of financial instruments, as
defined in paragraph 1 of the Eighth Schedule, other than any
sharesheld in any foreign entity which isa controlled company in
relation to that other foreign entity] that other foreign company isa
foreign financia instrument holding company immediately before that

disposal.
(20) For the purposes of subsection (9)(b)(ii) the Minister may—

(a) by notice in the Gazette determine that one or more foreign countries

be treated as oneif such foreign countries comprise asingle economic
market and such treatment will not lead to an unacceptable erosion of
the tax base; or

(b) in consultation with the Commissioner grant exemption to any person

from the application of subsection (9)(b)(ii), to the extent that its
application will unreasonably prejudice national economic policies or
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South African international trade and such exemption will not lead to
an unacceptable erosion of the tax base.
(12) The provisions of subsection (9)(b) [(f) and (fA)] to (h), inclusive
shall not apply in respect of any resident, where [such] that resident failsto
comply with the provisions of section 72A.” .
(2) Subsection (1) shall come into operation on the date of promulgation of this Act
and shall, to the extent it—
(a) amends subsection (6), apply in respect of years of assessment commencing
on or after that date; and
(b) amendstherest of section 9D, apply in respect of years of assessment ending
on or after that date.

Substitution of section 9E of Act 58 of 1962

15. (1) The following section is hereby substituted for section 9E of the Income Tax
Act, 1962:

“ Taxation of foreign dividends

9E. (1) For the purposes of this section—

[‘controlled company’ means a company in relation to which another

company is the controlling company;

‘controlling company’, in relation to any other company, means a

company which is a resident and which holds for its own benefit,

whether directly or indirectly, through one or more companies in a

group of companies of which all the companiesin question form part,

sharesin such other company which constitute not lessthan 75 per cent
of the equity share capital of the said other company;

‘designated country’ means a country designated by the Minister

under subsection (8);]

‘effective date’ means 23 February 2000;

[‘fixed capital’ includes share capital, share premium and accumulated

profits, whether of a capital nature or not;]

‘foreign dividend’” means—

(a) any dividend received by or which accrued to any person from any
company which is either a foreign [entity] company as defined in
section 9D, or a resident to the extent that the dividend is declared
from profits derived by such company before such company became a
resident [and includes the following amounts which shall be
deemed to be a dividend declared by such company to such
per son—J; and

[(@)](b) any amount deemed to have been distributed to that person or any
resident who is a connected person in relation to that person, by any
foreign company which is a controlled foreign company in relation to
that person, as contemplated in section 64C(3)(a), (b), (c) or (d) [by
any company which isacontrolled foreign entity to such person or
any resident who isa connected person in relation to such person],
and where the provisions contained in section 64C(4)(a), (b), (c), (d),
(e), (M), (i) or (j) do not apply, to the extent that [such] the foreign
company could have distributed a dividend to [such] that person from
profits which have not been subject to tax in the Republic, [and none
of the provisions contained in section 64C(4) (other than section
64C(4)(g) and (h)) apply] which amount must be deemed to be a
dividend declared by that company to that person: [Provided that the
provisions of this paragraph shall not apply in respect of any
amount distributed by any company, which is being wound up or
liquidated or whose cor porate existence is finally terminated, out
of profitsof a capital nature (other than profits of a capital nature
derived from the disposal by such company, on or after the
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effective date, of any interest in any other company with retained
profits which were available for distribution by such other
company to such company which would not have been excluded
from theprovisionsof paragraph (b) had that paragraph applied);
or];

‘foreign tax year’ means a foreign tax year as defined in section 9D;

['group of companies means a controlling company and one or more

other companies which are controlled companies in relation to the

controlling company;]

‘ proportionate amount of the profit’, in relation to a shareholder, means an

amount which bearsto the total profit, the same ratio as such shareholder’s

shareholding bears to the total shareholding, and for that purpose, if there

are different classes of shares—

(a) theexpression ‘total shareholding’ refers only to the total of the class
of shares of which such shareholding is part; and

(b) theexpression ‘total profits' meansthetotal profits attributable to such
class of shares;

‘qualifying interest’ of any person means—

(@) any direct interest of at least 10 per cent held by such person in the
equity share capital of any company; and

(b) any direct interest of at least 10 per cent held by any company
contemplated in paragraph (a) in the equity share capital of any other
company, which other company shall for the purposes of this
definition be deemed to be a company contemplated in paragraph (a)
in which such person holds a direct interest of at least 10 per cent;

‘qualifying statutory rat€’ means a statutory rate of tax on companiesin the

relevant country of at least—

(@) 27 per cent in the case of amounts other than capital gains; and

(b) 13,5 per cent in the case of capital gains,

after taking into account the application of any agreement for the avoidance
of doubletaxation, if applicable, and in respect of which thereisno right of
recovery by any person (other than a right of recovery in terms of an
entitlement to carry back losses arising during any year of assessment to
any year of assessment prior to such year of assessment): Provided that
where that country imposes a tax on companies at a progressive scale of
statutory rates, the statutory rate shall for the purposes of this definition be
deemed to be the highest rate on that scale.

(3) Subject to subsection (7), where during any year of assessment any
foreign dividend isreceived by or accruesto any resident, the amount to be
included in the gross income of [such] that resident for [such] that year of
assessment in terms of paragraph (k) of the definition of ‘gross income’ in
section 1, shall—

(a) [if such] where that resident (together with any connected person in
relation to that resident) holds for its own benefit—

[(i) holdsfor his own benefit; or

(ii) inthecase of a company, together with any other company in

a group of companies of which such company forms part,
hold for their own benefit,]

at least 10 per cent of the equity share capital in the company declaring

the dividend, be the proportionate amount of the profit from which the

dividend is distributed, before taking into account any foreign tax on
income imposed in respect of [such] that profit and any withholding
tax paid in respect of [such] that dividend: Provided that—

[(@a)](i) [unless such resident proves otherwise in such manner
and such form as the Commissioner may prescribe] the
foreign dividend shall be deemed to have been distributed
by the foreign company from the profits of that foreign
company determined in respect of the most [recently
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derived and] recent foreign tax year on alast in first out
basis to the extent they are available for distribution, unless
the directors or shareholders by resolution decided to
distribute the dividend from profits derived in a different
foreign tax year; and

[(bb)](ii) where [such] that foreign company during the relevant
foreign tax year contemplated in subparagraph (i), derived
its profits [by way of dividends received or accrued and
by way of other sources of profits] from different forms of
income, the dividend shall be deemed to have been declared
on a proportionate basis from [such dividends and other
sources of profits] the profits derived from such different
forms of income; or

(b) inany other case [if such resident—

(i) doesnot hold for his own benéefit; or

(ii) inthecase of a company, together with any other company in
a group of companies of which such company formspart, do
not hold for their own benefit,

at least 10 per cent of the equity share capital in the company

declaring the dividend], be the amount of [such] that dividend

declared before taking into account the amount of any withholding tax

paid in respect of [such] that dividend.

(4) In determining the proportionate amount of the profit to be included
in the grossincome of any resident in terms of subsection (3)(a), there shall
be taken into account any profits derived by any other company in which
the company distributing the dividend has an interest and which have been
distributed to [such] that company in the form of dividends, if the resident
has a qualifying interest in [such] that other company: Provided that—
(@) [unless such resident proves otherwise in such manner and such

form as the Commissioner may prescribe] the dividend shall be
deemed to have been distributed by [such] that other company to that
company from the profits[most recently derived and] determined in
respect of the most recent foreign tax year on alast in first out basisto
the extent they are available for distribution, unless the directors or
shareholders by resolution decided to distribute the dividend from
profits derived in a different foreign tax year; and

(b) where [such] that other company during the relevant foreign tax year
contemplated in paragraph (a) derived its profits[by way of dividends
received or accrued to such company and by way of other sources
of profits] from different forms of income, the dividend shall be
deemed to have been declared [by such other company] on a
proportionate basis from [such dividends and other sources of
profits] the profits derived from such different forms of income.

(5) For the purposes of subsection (3)(b), where—

(a) any dividend is declared by a company to any [unit] portfolio of a
collective investment scheme referred to in paragraph (€)(i) of the
definition of ‘company’ in section 1; and

(b) such dividend is distributed by such [unit] portfolio by way of a
dividend, or a portion of a dividend, to persons who have become
entitled to such dividend by virtue of their being [registered as]
holders of [units] participatory interests in such [unit] portfolio,

such dividend contemplated in paragraph (a) shall, to the extent that such

dividend is declared to such holders of [units] participatory interests as
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contemplated in paragraph (b), be deemed to have been declared by such

company directly to such holders of [units] participatory interests.

(5A) Notwithstanding the provisions of sections 11(a) and 23(g)—

(@) there shall be allowed to be deducted from any income of a resident
which is derived during any year of assessment from taxable foreign
dividends, an amount of any interest actually incurred by such resident
in the production of incomein the form of foreign dividends: Provided
that such deduction shall be limited to the amount of foreign dividends
included in the income of such resident during such year; and

(b) any amount whereby [such] that interest contemplated in paragraph
(&) exceedsthe amount of any such foreign dividends, shall be reduced
by the amount of any foreign dividends received by or accrued to such
resident during such year of assessment which are not included in the
taxable income of such resident, and the balance shall—

(i) be caried forward to the immediately succeeding year of
assessment; and

(if) be deemed to be an amount of interest actually incurred by such
resident during such succeeding year of assessment in the
production of income in the form of foreign dividends.

(6) Any resident who receives a foreign dividend or to whom a foreign
dividend accrues may, notwithstanding the provisions of subsection (3), in
respect of any year of assessment elect that the amount of [such] that
foreign dividend to be included in the gross income of [such] that resident
shall—

(a) in the case of aresident contemplated in subsection (3)(a), [if such
resident—

(i) holdsfor hisown benefit; or

(if) inthecase of a company, together with any other company in
a group of companies of which such company forms part,
hold for their own benefit,

at least 10 per cent of the equity share capital in the company

declaring such dividend,] be the amount of the profits from which

such dividend is declared after taking into account any foreign tax on

income imposed in respect of [such] those profits and any withholding

tax paid in respect of [such] that dividend; or

(b) in the case of aresident contemplated in subsection (3)(b),[if such
resident—

(i) doesnot hold for his own benéfit; or

(if) inthecase of a company, together with any other company in
a group of companies of which such company formspart, do
not hold for their own benefit,

at least 10 per cent of the equity share capital in the company

declaring such dividend] be the amount of [such] that dividend after

taking into account any withholding tax paid in respect of [such] that

dividend,

and [such] that election shall apply in respect of all foreign dividends

received by or accrued to [such] that resident during the year of assessment

in respect of which the election was made.

(7) There shall be exempt from tax any foreign dividend declared or
deemed to have been declared by—

(c) any listed company, [listed on astock exchange asdefined in section
1 of the Stock Exchanges Control Act, 1985 (Act No. 1 of 1985),]
contemplated in paragraph (a) of the definition of ‘listed company’ in
section 1, to a resident who, together with any connected person in
relation to [such] that resident, [doesnot hold at least] holdslessthan
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10 per cent of the equity share capital of [such] that company, if more
than 10 per cent of the equity share capital in [such] that company is
at the time of the declaration of [such] that dividend held collectively
by residents. Provided that where [such] the shares of that company

[was] were not listed on such a stock exchange on the effective date,

the exemption shall apply only upon approval by the Commissioner,

which approval the Commissioner may grant on application by [such]
that company, having regard to—

(i) the fact whether or not the profits of [such] that company were
generated in a designated country; and

(ii) the tax rate at which the profits from which the dividend was
declared was or will be taxed;

any company, which is distributed directly or indirectly to a resident

who holds a qualifying interest in [such] that company, to the extent

that the profits from which the dividend is declared are or will be
subject to tax in a designated country at [a] aqualifying statutory rate

[of at least 27 per cent or, in the case of any capital gains of that

company, at a statutory rate of at least 13,5 per cent, (after taking

into account the application of the relevant agreement for the
avoidance of doubletaxation, if any) without any right of recovery
by any person (other than a right of recovery in terms of an
entitlement to carry back losses arising during any year of
assessment to any year of assessment prior to such year of

assessment): Provided that where such designated country im-

posestax on that company at a progressive scale of statutory rates,

the statutory rate shall for the purposes of this paragraph be
deemed to be the highest rate on such scale];

any company to the extent that the profits from which the dividend is

distributed—

(i) relate to any amount of income which has been or will be
included in the income of the shareholder of such company in
terms of section 9D; [or]

(ii) havebeen or will be subject to tax in the Republic in terms of this
Act, unless those profits have been or will be exempt or taxed at
areduced ratein the Republic, asaresult of the application of any
agreement for the avoidance of double taxation; [or]

(iii) have otherwise been included in the taxable income of the
shareholder in terms of [paragraph (@) of] the definition of
‘foreign dividend’; or

(iv) arose directly or indirectly from any dividends declared by any
company which is aresident; [or]

any company out of profits derived by [such] that company by way

of—

(i) any foreign dividend which is exempt from tax in terms of the
provisions of this subsection; or

(ii) any dividend which would have constituted a foreign dividend
which isexempt from tax, had [such] that dividend been declared
on or after [23 February 2000] the effective date; or

(g) any unbundling company of any distributable shares pursuant to any

@

unbundling transaction contemplated in section 46.
(8) The Minister may, by notice in the Gazette—
designate countries which—
[(b)](i) have atax on income that is determined on a basis which is

substantially the same as that of the Republic;

[(©)](ii) have [a] a qualifying statutory rate of tax on income of
companies [of at least 27 per cent without any right of
recovery of such tax by any person (other than aright of
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recovery in terms of an entitlement to carry back losses
arising during any year of assessment to any year of
assessment prior to such year of assessment)]; and
[(d)](iii) comply with any other requirement which the Minister may
prescribe by regulation:
(b) exclude specific forms of income which are derived from those
countries contemplated in paragraph (a).” .

(8A) The Minister may, by notice in the Gazette to such extent as he may
deem necessary in the national interest and subject to such conditions as he
may prescribe, grant exemption from the application of this section in
respect of any dividend received by or accrued to a resident, which is
remitted to the Republic, to the extent that such dividend is declared from
profits derived from any project approved by the Minister, having regard
to—

(@) the economic benefits of such project for the Republic;

(b) the extent to which goods and services will be provided in respect of
such project from the Republic;

(c) the potential effect such project may have on the South African tax
base;

(d) other assistance granted by the State or organ of State in respect of
such project; and

(e) such other criteria which the Minister may prescribe by notice in the
Gazette.

(8B) The Minister may withdraw any exemption granted in terms of
subsection (8A), where heis satisfied that any condition imposed in terms
of that subsection has not been complied with.

[(9) The discretion exercised by the Commissioner in terms of this
section shall be subject to objection and appeal.

(10) The amount of any foreign dividend to beincluded in the gross
income of any resident in terms of subsection (3), shall be converted to
the currency of the Republic at theruling exchange rate applicable on
the date on which such dividend accrued to such resident.]”.
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(2) Subsection (1) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of any year of assessment ending on or after that date.

Amendment of section 9F of Act 58 of 1962, asinserted by section 12 of Act 59 of
2000 and amended by section 24 of Act 60 of 2001

16. (1) Section 9F of the Income Tax Act, 1962, is hereby amended—
(a) by the deletion of subsection (1); and
(b) by the substitution for subsection (2) of the following subsection:

“(2) The amount of any income which shall be exempt from tax in
terms of the provisions of section 10(1)(kA), shall be so much of any
amount received [by] or accrued during the relevant year of assessment
by or to any company which is a resident from a source outside the
Republic, which is not deemed to be from a source in the Republic,
which has been or will be subject to tax in any designated country at [a]
a qualifying statutory rate [of at least 27 per cent (after taking into
account the application of the relevant agreement for the avoidance
of double taxation, if any, without any right of recovery by any
person (other than a right of recovery in terms of an entitlement to
carry back losses arising during any year of assessment to any year
of assessment prior to such year of assessment): Provided that where
such designated country imposes tax on a company at a progressive
scale of statutory rates, the statutory rate shall for the purposes of
this subsection be deemed to be the highest rate on such scale] as
defined in section 9E.” ;

(c) by the deletion of subsection (3).
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(2) Subsection (1) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of any year of assessment ending on or after that date.

Amendment of section 9G of Act 58 of 1962, asinserted by section 25 of Act 60 of
2001

17. (1) Section 9G of the Income Tax Act, 1962, ishereby amended by the substitution
for subsections (2) and (3) of the following subsection:

“(2) Notwithstanding the provisions of section 25D, the amount to be included
in the gross income of a person in respect of the disposal by that person of any
foreign equity instrument which constitutes trading stock, shall be determined by
trandlating the amount received or accrued in any [foreign] currency other than
currency of the Republic in respect of that disposal into the currency of the
Republic at the [ruling] average exchange rate [on the date of that disposal] for
the year of assessment during which that foreign equity instrument is disposed of.

(3) Any—

(a) expenditure incurred by a person in any [foreign] currency other than
currency of the Republic in respect of any foreign equity instrument which is
alowable as a deduction in terms of the provisions of thisAct; or

(b) amount in any [foreign] currency other than currency of the Republic which
istaken into account in the determination of the taxable income of any person
in respect of any foreign equity instrument,

shall, for purposes of determining the taxable income of that person for the year of

assessment in which that foreign equity instrument is disposed of, betranslated into

the currency of the Republic—

(i) inthe case of aforeign equity instrument acquired before 1 October 2001, at
the ruling exchange rate on 1 October 2001; or

(i) in any other case, at the [ruling] average exchange rate [on the later of the
date of incurral of that expenditure or 1 October 2001] for the year of
assessment during which that expenditure was actually incurred by that
person.” .

(2) Subsection (1) shall come into operation on the date of promulgation of this Act
and shall apply in respect of the disposal of any foreign equity instrument during any
year of assessment commencing on or after that date.

Amendment of section 10 of Act 58 of 1962, as amended by section 8 of Act 90 of
1962, section 7 of Act 72 of 1963, section 8 of Act 90 of 1964, section 10 of Act 88 of
1965, section 11 of Act 55 of 1966, section 10 of Act 95 of 1967, section 8 of Act 76
of 1968, section 13 of Act 89 of 1969, section 9 of Act 52 of 1970, section 9 of Act 88
of 1971, section 7 of Act 90 of 1972, section 7 of Act 65 of 1973, section 10 of Act 85
of 1974, section 8 of Act 69 of 1975, section 9 of Act 103 of 1976, section 8 of Act 113
of 1977, section 4 of Act 101 of 1978, section 7 of Act 104 of 1979, section 7 of Act 104
of 1980, section 8 of Act 96 of 1981, section 6 of Act 91 of 1982, section 9 of Act 94
of 1983, section 10 of Act 121 of 1984, section 6 of Act 96 of 1985, section 7 of Act 65
of 1986, section 3 of Act 108 of 1986, section 9 of Act 85 of 1987, section 7 of Act 90
of 1988, section 36 of Act 9 of 1989, section 7 of Act 70 of 1989, section 10 of Act 101
of 1990, section 12 of Act 129 of 1991, section 10 of Act 141 of 1992, section 7 of Act
113 of 1993, section 4 of Act 140 of 1993, section 9 of Act 21 of 1994, section 10 of Act
21 of 1995, section 8 of Act 36 of 1996, section 9 of Act 46 of 1996, section 10 of Act
28 of 1997, section 29 of Act 30 of 1998, section 18 of Act 53 of 1999, section 21 of
Act 30 of 2000, section 13 of Act 59 of 2000, section 9 of Act 19 of 2001, section 26
of Act 60 of 2001 and section 13 of Act 30 of 2002

18. (1) Section 10 of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution in subsection (1) for subparagraph (iii) of paragraph (hA)
of the following subparagraph:
“ (iii)  for the purposes of this paragraph, so much of any dividend as has
been distributed by any [unit] portfolio of any collectiveinvestment
scheme constituting a company in terms of paragraph (€)(i) of the
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(d)
()

(f)

(9)
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definition of ‘company’ in section 1 out of interest derived by such
[unit] portfolio which isexempt from tax in the hands of such [unit]
portfolio under the provisions of paragraph (iA), shall be deemed to
be interest;” ;

by the substitution in subsection (1) for paragraph (iA) of the following

paragraph:

“(iA) inthecaseof any [unit] portfolio of acollectiveinvestment scheme
referred to in paragraph (€)(i) of the definition of ‘company’ in
section 1, so much of the income received by or accrued to such
[unit] portfolio as has been distributed, or as the Commissioner is
satisfied will be distributed, by way of a dividend or a portion of a
dividend, to persons who have become entitled to such dividend by
virtue of their being [registered as] holders of [units] participatory
interest in such [unit] portfolio [on a date falling on or after the
first day of April, 1971];";

by the substitution in subsection (1) for items (aa) and (bb) of the proviso to

subparagraph (i) of paragraph (k) of the following items:

“ (aa) to dividends (other than those distributed out of profits of a capital
nature and those received by or accrued to or in favour of any person
who is neither a resident, nor carrying on business in the Republic)
distributed by a [fixed property] company the shares of which are
‘property shares' as defined in [section 1 of the Unit Trusts Control
Act, 1981 (Act No. 54 of 1981)] section 47 of the Collective
Investment Schemes Control Act, 2002, on shares included in a [unit]
portfolio comprised in any [unit trust] collective investment schemein
property [shares authorized under the said Act] managed or carried
on by any company registered asamanager under section 42 of that Act
for purposes of Part V of that Act; or

(bb) to so much of any dividend as has been distributed by any [unit]
portfolio of any collective investment scheme constituting a company
intermsof paragraph (e)(i) of the definition of ‘ company’ in section 1—

(A) out of income derived by such [unit] portfolio which is exempt
from tax in the hands of such [unit] portfolio under the
provision of paragraph (iA); and

(B) out of amounts received by or accrued to such [unit] portfolio
by way of dividends referred to in section 11(s); or” ;

by the deletion in subsection (1) of subparagraph (iA) of paragraph (K);

by the substitution in subsection (1) for the words in paragraph (o) preceding

subparagraph (i) of the following words:

“any remuneration as defined in paragraph 1 of the Fourth Schedule
[derived by any person]—";

by the substitution in subsection (1) for the words in subparagraph (i) of

paragraph (o) preceding item (aa) of the following words:

“(i) derived by any person as an officer or crew member of a ship
engaged—";

by the substitution in subsection (1) for the words in subparagraph (ii) of

paragraph (0) preceding the proviso and the proviso of the following words

and proviso:

“ (i) received by or accrued to any person during any year of assessment
in respect of services rendered outside the Republic by [such] that
person for or on behalf of any employer, if [such] that person was
outside the Republic—

(aa) for a period or periods exceeding 183 full days in aggregate
during any 12 months period commencing or ending during [a]
that year of assessment; and

(bb) for a continuous period exceeding 60 full days during [such]
that period of 12 months,
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and [such] those services were rendered during [such] that period

or periods: Provided that—

(A) for purposes of this subparagraph, a person who is in transit
through the Republic between two places outside the Republic
and who does not formally enter the Republic through aport of
entry as defined in the Immigration Act, 2002 (Act No. 13 of
2002), shall be deemed to be outside the Republic; and

(B) theprovisionsof thissubparagraph shall not apply in respect of
any remuneration derived in respect of the holding of any
office or from services rendered for or on behaf of any
employer, as contemplated in section 9(1)(e);” ;

(h) by the deletion of subparagraph (xv) of paragraph (t) of subsection (1);
(i) by the substitution in subsection (1) for the words preceding the proviso to
paragraph (zA) of the following words:

“(zA) any amount by way of rebate or other assistance received by or
accrued to or in favour of any [exporter (as defined in section
11bis(1))] person under any scheme for the promotion or financing of
exports which is for the purposes of this paragraph approved by the
Minister of Trade and Industry with the concurrence of the Minister of
Finance:” ;

() by the deletion in subsection (1) of paragraph (zF).

(2) (a) Subsection (1)(a), (b) and (c) shall come into operation on the date that the
Collective Investment Schemes Control Act, 2002, comes into operation.

(b) Subsection(1)(d) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of any dividend received or accrued on or after that date.

(c) Subsection (1)(e), (f) and (g) shall comeinto operation on the date of promulgation
of thisAct and shall apply in respect of any year of assessment ending on or after that
date.

Amendment of section 11 of Act 58 of 1962, as amended by section 9 of Act 90 of
1962, section 8 of Act 72 of 1963, section 9 of Act 90 of 1964, section 11 of Act 88 of
1965, section 12 of Act 55 of 1966, section 11 of Act 95 of 1967, section 9 of Act 76
of 1968, section 14 of Act 89 of 1969, section 10 of Act 52 of 1970, section 10 of Act
88 of 1971, section 8 of Act 90 of 1972, section 9 of Act 65 of 1973, section 12 of Act
85 of 1974, section 9 of Act 69 of 1975, section 9 of Act 113 of 1977, section 5 of Act
101 of 1978, section 8 of Act 104 of 1979, section 8 of Act 104 of 1980, section 9 of
Act 96 of 1981, section 7 of Act 91 of 1982, section 10 of Act 94 of 1983, section 11
of Act 121 of 1984, section 46 of Act 97 of 1986, section 10 of Act 85 of 1987, section
8 of Act 90 of 1988, section 8 of Act 70 of 1989, section 11 of Act 101 of 1990, section
13 of Act 129 of 1991, section 11 of Act 141 of 1992, section 9 of Act 113 of 1993,
section 5 of Act 140 of 1993, section 10 of Act 21 of 1994, section 12 of Act 21 of 1995,
section 9 of Act 36 of 1996, section 12 of Act 28 of 1997, section 30 of Act 30 of 1998,
section 20 of Act 53 of 1999, section 22 of Act 30 of 2000, section 15 of Act 59 of 2000,
section 10 of Act 19 of 2001, section 27 of Act 60 of 2001 and section 14 of Act 30 of
2002

19. (1) Section 11 of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution for paragraph (s) of the following paragraph:
“(s) inthe case of a[fixed property] company the shares of which are
‘property shares’ as defined in section [1] 47 of the [Unit Trusts
Control Act, 1981 (Act No. 54 of 1981)] Collective Investment
Schemes Control Act, 2002, the dividends (other than those
distributed out of profits of a capital nature) distributed by such
company during the year of assessment on shares included in a
[unit] portfolio comprised in any [unit trust] collective investment
scheme in property [shares authorized under the said Act]
managed or carried on by any company registered as a manager
under section 42 of that Act for the purposes of Part V of that Act;” .
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by the substitution for subparagraph (B) of paragraph (e€) of the proviso to
paragraph (w) of the following subparagraph:
“(B) inthe case of premiums paid under one or more policies referred to
in subparagraph (C) of the said paragraph (dd) upon the life of a
particular employee or director, to an amount equal to 10 per cent of
the remuneration (as defined in the definition of ‘remuneration’ in
paragraph 1 of the Fourth Schedule [but including any amount
referred to in paragraph (iv) or (vii) of that definition]) derived
by such employee or director from the taxpayer during the said year
of assessment;” .

(2) Subsection (1)(a) shall come into operation on the date that the Collective
Investment Schemes Control Act, 2002, comes into operation.

Repeal of section 11bis of Act 58 of 1962

20. Section 11bis of the Income Tax Act, 1962, is hereby repeal ed.

Amendment of section 12E of Act 58 of 1962, asinserted by section 12 of Act 19 of
2001 and amended by section 17 of Act 30 of 2002

21. Section 12E of the Income Tax Act, 1962, is hereby amended by the substitution
in subsection (4) for subparagraph (ii) of paragraph (a) of the following subparagraph:

“ (i)

none of the sharehol ders or members at any time during the year of assessment
of the company or close corporation holds any shares or hasany interest inthe
equity of any other company as defined in section 1 (other than a company
[listed on a stock exchange asdefined in the Stock Exchanges Control Act,
1985 (Act No. 1 of 1985) contemplated in paragraph (a) of the definition of
‘listed company’, or any [unit] portfolio in a collective investment scheme
contemplated in paragraph (€) of the definition of ‘company’ [in
section 1]);” .

Amendment of section 12G of Act 58 of 1962, asinserted by section 12 of Act 19 of
2001 and amended by section 29 of Act 60 of 2001

22. (1) Section 12G of the Income Tax Act, 1962, is hereby amended—

(@)

(b)

(©

(d)

(€

by the substitution in subsection (1) for the words in paragraph (a) of the
definition of “industrial asset” preceding subparagraph (i) of the following
words:
“ any plant or machinery acquired, [or] contracted for or brought into the
Republic by a company after the date of approval in terms of subsection
(5), which—";
by the substitution in subsection (1) for subparagraph (ii) of paragraph (a) of
the definition of “ industrial asset” of the following subparagraph:

“(ii) will be brought into use for the first time by that company within
[three] four years from the date of approval in terms of subsection
®)";

by the substitution in subsection (1) for subparagraph (ii) of paragraph (b) of
the definition of “ industrial asset” of the following subparagraph:

“(ii)  will be brought into use by that company within [three] four years
from the date of approval in terms of subsection (5);” ;

by the substitution in subsection (1) for paragraph (a) of the definition of
“industrial project” of the following paragraph:

“(a) any manufacturing of products, goods, articles or other things
(excluding any tobacco and tobacco related products) within the
Republic that—

(i) is classified under ‘Major Division 3: Manufacturing’ in the
most recent Standard Industrial Classification issued by
Statistics South Africa; or
(ii) inthe case of products, goods, articles or things which are not
yet classified, the adjudication committeeis of the view will be
classified as contemplated in subparagraph (i);” .
by the substitution in subsection (2) for the word “ and” at the end of
paragraph (a) of the word “ or” ;
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(f) by the substitution in subsection (4) for paragraph (a) of the following
paragraph:

“ (a) thecost of all industrial assetsto be acquired by the company, which
will be brought into use for that industrial project within [threg]
four years after the date of approval in terms of subsection (5), will
exceed R50 million;” ;

(9) by the substitution in subsection (16) for paragraph (a) of the following
paragraph:

“(a) may, after taking into account the recommendations of the
adjudication committee, extend the [three] four year period
contemplated in the definition of "industrial asset’ in subsection (1)
by a period not exceeding one year, where an industrial project
consists of industrial assets exceeding R1 hillion;” ;

(2) Subsection (1) shall be deemed to have come into operation on 27 July 2001.

Amendment of section 20 of Act 58 of 1962, as amended by section 13 of Act 90 of
1964, section 18 of Act 88 of 1965, section 13 of Act 76 of 1968, section 18 of Act 89
of 1969, section 15 of Act 65 of 1973, section 8 of Act 101 of 1978, section 18 of Act
94 of 1983, section 19 of Act 191 of 1990, section 16 of Act 113 of 1993, section 17 of
Act 21 of 1995, section 15 of Act 28 of 1997, section 20 of Act 30 of 2000 and section
27 of Act 59 of 2000

23. Section 20 of the Income Tax Act, 1962, is hereby amended by the substitution for
subsection (2) of the following subsection:

“(2) For the purposes of this section *assessed loss’ means any amount by which
the deductions admissible under sections 11 to 19, inclusive, exceeded the income
in respect of which they are so admissible [or, if the context so requires, means
an assessed loss as determined under the provisions of section 30].” .

Amendment of section 22 of Act 58 of 1962, as amended by section 8 of Act 6 of
1963, section 14 of Act 90 of 1964, section 21 of Act 89 of 1969, section 23 of Act 85
of 1974, section 20 of Act 69 of 1975, section 15 of Act 103 of 1976, section 20 of Act
94 of 1983, section 19 of Act 121 of 1984, section 14 of Act 65 of 1986, section 5 of
Act 108 of 1986, section 21 of Act 101 of 1990 section 22 of Act 129 of 1991, section
17 of Act 113 of 1993, section 1 of Act 168 of 1993, section 19 of Act 21 of 1995,
section 12 of Act 36 of 1996, section 25 of Act 53 of 1999, section 27 of Act 30 of 2000
and section 12 of Act 5 of 2001

24. (1) Section 22 of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution for subsection (6) of the following subsection:
“(6) Any reference in this section to the beginning or end of ayear of
assessment includes—
[()] (@) wherethe period assessed islessthan twelve months, areference
to the beginning or end, as the case may be, of the period

[(ii) where a return is accepted under the proviso to subsection
(13) of section sixty-six to a date other than the thirtieth day
of June, areferenceto the beginning or end, asthe case may
be, of the period covered by the return;]
[(iii)] (b) where accounts are accepted under [subsection (13)ter of the
said section] section 66(13A) to a date agreed to by the
Commissioner, a reference to the beginning or end, as the case
may be, of the period covered by the accounts.” ;
(b) by the deletion in subsection (8) for theword “ or” at the end of paragraph (b)
to the proviso;
(c) by the addition in subsection (8) of the word “ or” at the end of paragraph (c)
of the proviso;
(d) by the addition to the proviso to subsection (8) of the following paragraph:

“ (d) such trading stock consists of assetsin respect of which any amount
received or accrued from the disposal thereof is or will be included
in the grossincome of the taxpayer in terms of paragraph (jA) of the
definition of ‘gross income', the provisions of paragraph (b)(iv)
shall not apply.” .
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(2) (a) Subsection (1)(a) shall comeinto operation on the date of promulgation of this

Act.

(b) Subsection (1)(b), (c) and (d) shall be deemed to have come into operation on 12

December 2001.

Amendment of section 24F of Act 58 of 1962, asinserted by section 17 of Act 85 of
1987 and amended by section 19 of Act 90 of 1988, section 24 of Act 101 of 1990,
section 26 of Act 129 of 1991 and section 30 of Act 59 of 2000

25. Section 24F of the Income Tax Act, 1962, is hereby amended—
(a) by theinsertion in subsection (1) after the definition of “ completion date” of
the following definition:

export’, inrelation to afilm, means sell and consign or sell and deliver

to any purchaser at any address in any export country, or the exploitation

of the film by the film owner in an export country and any derivative of

‘export’ shall be construed accordingly;” ;

(b) by the insertion in subsection (1) after the definition of “ exported” of the
following definition:

export country’ means any country other than the Republic or a

neighbouring country;” ;

(c) by theinsertion in subsection (1) after the definition of “ production cost” of
the following definition:

marketing expenditure’ means so much of the expenditureincurred by

the film owner during the year of assessment to market a South African
export film and allowed to be deducted from his or her income under
section 11 as is proved to the satisfaction of the Commissioner to have
been incurred directly—

(@)

(b)

(©
(d)
(€

(f)

(@)

(h)

0]

)

in research into or obtaining information (including the remunera-
tion of consultants, agents or representatives) in regard to the
marketing of that film in any export country;
in advertising or otherwise securing publicity for that film in an
export country (excluding expenditure incurred in sponsoring or
promoting any sporting or any other event in acountry other than an
export country) or in soliciting orders for that film in, or
participating in trade fairs in, export countries,
in providing without charge samples or technical information in
respect of that film to prospective customersin any export country;
in bringing prospective customers from any export country to the
Republic;
in connection with the preparation or submission of tenders or
quotations in respect of that film to be exported to any export
country;
in respect of commission or other remuneration for orders for that
film exported to any export country or the clearing or forwarding of
that film in that country;
by way of certification fees charged by any South African
Certification Authority in respect of that film which has been
exported;
by way of expenditure (including search and application fees)
incurred in obtaining in any export country the registration of any
copyright or patent or the restoration of any copyright or patent or
the registration of any design or trade mark or the extension of the
term or registration period of, or the renewal of the registration of,
any copyright, patent, design or trade mark;
in connection with the design of any special label or packaging used
for that film, if the Commissioner is satisfied that the requirements
asto the labeling or packaging of that film differ materially from, or
are additional to, the requirements of the South African market; and
by way of membership fees of any institution or body which—

(i) isactively engaged in export promation of films;

(if) does not receive financia support from the State; and
(iii) is approved by the Director-General of Trade and Industry:” ;
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(d) by the substitution for the words preceding paragraph (a) of subsection (7) of
the following subsection:

“(7) The amount of any print cost or any marketing expenditure
[contemplated in section 11bis] which may be alowed under the
provisions of section 11 shall not in the aggregate exceed the total of—" ;

(e) by the substitution for subsection (8) of the following subsection:

“(8) For the purposes of subsections (4) and (7), afilm owner shall be
deemed to be at risk to the extent that the payment of the production cost,
post-production cost, print cost or marketing expenditure [(as contem-
plated in section 11bis)] incurred by him, or the repayment of any loan
or credit used by him for the payment or financing of any such production
cost, post-production cost, print cost or marketing expenditure, would
(having regard to any transaction, agreement, arrangement, understand-
ing or scheme entered into before or after such production cost,
post-production cost, print cost or marketing expenditure is incurred)
result in an economic loss to him were no income to be received by or
accrue to him in future years from the exploitation by him of the film.” ;
and

() by the deletion of subsections (9), (10) and (11).

Amendment of section 24H of Act 58 of 1962, asinserted by section 21 of Act 90 of
1988

26. Section 24H of the Income Tax Act, 1962, is hereby amended by the substitution
in subsection (3) for the words preceding paragraph (a) of the following words:

“(3) Notwithstanding anything to the contrary in thisAct contained, the amount
of any allowance or deduction which may be granted to any taxpayer under any
provision of thisAct [other than section 11bis] in respect of or in connection with
any trade or business carried on by him in a partnership in relation to which he is
alimited partner shall not in the aggregate exceed the sum of—" .

Amendment of section 241 of Act 58 of 1962, asinserted by section 21 of Act 113 of
1993 and amended by section 11 of Act 140 of 1993, section 18 of Act 21 of 1994,
section 13 of Act 36 of 1996, section 18 of Act 28 of 1997, section 35 of Act 30 of 1998,
section 26 of Act 53 of 1999, section 31 of Act 59 of 2000 and section 36 of Act 60 of
2001

27. (1) Section 24l of the Income Tax Act, 1962, is hereby amended—
(a) by thesubstitutionin subsection (1) for the definition of “ foreign currency” of
the following definition:

“* foreign currency’ in relation to any exchange item of a person, means

any currency which is not local currency [in relation to—

(@) aany permanent establishment of aperson, any currency which
is not legal tender in the country in which that permanent
establishment is situated;

(b) any resident in respect of any exchange item which is not
attributableto a permanent establishment outsidethe Republic,
any currency which isnot legal tender in the Republic;

() any company or trust which isnot a resident in respect of any
exchange item which is not attributable to a permanent
establishment of that company or trust, any currency which is
not legal tender in the country in which that company is
incorporated or trust isformed;]” ;
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by the substitution in subsection (1) for the definition of “ local currency” of
the following definition:

“*local currency’ means in relation to—

(&) any exchangeitem which isattributableto any permanent establish-
ment of a person outside the Republic, [any] the currency [which is
legal tender in the country in which that permanent establish-
ment is situated] used by that permanent establishment for
purposes of financia reporting;

(b) any resident in respect of an exchange item which is not attributable
to a permanent establishment outside the Republic, any currency
which is legal tender in the Republic; or

(c) any [company or trust which] person that is not a resident in
respect of any exchange item which is [not] attributable to a
permanent establishment in the Republic, any currency which is
lega tender in the [country in which that company is incorpo-
rated or trust isformed] Republic;”;

by the deletion in subsection (1) of theword “ or” at the end of paragraph (b)
of the definition of “ realised” and the addition of the word “ or” at the end of
paragraph (c) of that definition;

by the addition in subsection (1) to the definition of “realised” of the
following paragraph:

“ (d) an amount which constitutes aunit of currency, when that amount is
disposed of;” ;

by the substitution in subsection (1) for item (bb) of subparagraph (ii) of
paragraph (c) of the definition of “ruling exchange rate” of the following
item:

“(bb) in relation to a foreign currency option contract which is an
affected contract, the rate obtained by dividing any amount
included or deducted, as the case may be, in terms of subsection
[(4)(a)] (3)(b) by theforeign currency amount, as specified in such
affected contract;” ;

by theinsertion in subsection (1) before the proviso to the definition of “ ruling
exchange rate” of the following paragraph:

“ (d) an amount which constitutes a unit of currency, on—

(i) transaction date, the spot rate on that date;

(ii) the date it is translated, the spot rate on that date; or

(iii) the date it is realised, the spot rate on that date:” ;
by the deletion in subsection (1) of theword “ and” at the end of paragraph (e)
of the definition of “ transaction date” and by the addition of the word “ and”
at the end of paragraph (f) of that definition;
by the addition in subsection (1) to the definition of “ transaction date” of the
following paragraph:

“(g) an amount which constitutes a unit of currency, the date on which
that amount was acquired;” ;

by the substitution in subsection (2) for the words preceding paragraph (a) of
the following words:

“The provisions of this [subsection] section shall apply in respect of

any—";

by the deletion in subsection (2) of theword “ and” at the end of paragraph (b);
by the substitution in subsection (2) for paragraph (c) of the following
paragraph:

“(c) natural person who holds any amount contemplated in paragraph
(a) or (b) of the definition of ‘exchange item’ [for purposes of
trade] as trading stock; and” ;

by the addition to subsection (2) of the following paragraph:

“(d) natural person or trust in respect of any amount contemplated in

paragraph (c) or (d) of the definition of “ exchange item.” ;

(m) by the deletion of subsection (4);
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by the substitution for subsections (10), (11) and (12) of the following
subsections:
“(10) No[deduction shall be allowed] amount shall beincludedin or
deducted from the income of—

(@) any [person] resident in terms of this section in respect of any
exchange difference [arising from a transaction entered into by
such person with any] determined on the trandation of an
exchange item to which that resident and any company are parties,
where that company is a controlled foreign [entity] company in
relation either to [that per son or any connected personin relation
to that controlled foreign entity, to the extent that the income
attributabletothat transaction isnot included in the net income
of that controlled foreign entity for purposes of section 9D] that
resident or to any other company, which is a resident, and which
forms part of the same group of companies as that resident; or

(b) any controlled foreign company contemplated in paragraph (a):

Provided that where that exchange item is realised during any year of

assessment, the exchange difference in respect of that exchange item

shall be determined by multiplying that exchange item by the difference
between the ruling exchange rate on the date on which that exchange
item is realised and the ruling exchange rate on transaction date, after
taking into account any exchange difference included in or deducted

from the income of that person in terms of this section in respect of that

exchange item.

(11) No amount shall beincluded in or deducted from the income of a
person in terms of this section in respect of any exchange difference
arising from—

(a) any amount owing by aperson in respect of aloan, advance or debt
incurred by that person in foreign currency to acquire any asset,
other than an asset—

(i) which constitutes an exchange item;
(ii) the currency of expenditure of which is denominated in the
local currency of that person; or
(iii) [to] in respect of which the provisions of section 9G or
paragraph [43(1) or (2)] 43(4) of the Eighth Schedule applies;
and

(b) any forward exchange contract or foreign currency option contract
entered into to hedge such loan, advance or debt.

(12) Where aperson holds any [amount contemplated in paragraph
(a), (b), (c) or (d) of the definition of ‘exchange item’ otherwise than
astrading stock] exchangeitem and the provisions of this section at any
time during a year of assessment—

(a) become applicable to that person, that [amount] exchange item
shall be deemed to [be an exchange item which has] have been
acquired at that time for the purposes of this section; or

(b) ceaseto apply to that person, that [amount] exchange item shall be
deemed to [be an exchange item which has] have been realised at
that time for the purposes of this section.” .

(2) Subsection (1) shall—

(@)

(b)

in so far asit deletes subsection (4) and amends subsection (10) of section 24l
of the Income Tax Act, 1962, be deemed to have come into operation on
1 October 2001; and

in so far as it amends the rest of section 24l the date of promulgation of this
Act and shall apply in respect of years of assessment commencing on or after
that date.
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Substitution of section 25D of Act 58 of 1962, asinserted by section 33 of Act 59 of
2000 and substituted by section 37 of Act 60 of 2001

28. (1) Section 25D of the Income Tax Act, 1962, is hereby substituted as follows:
“ Determination of taxable income in foreign currency

25D. The amount of any taxable income derived by [any resident from
a source outside the Republic (other than by way of any foreign
dividend as contemplated in section 9E), shall] a person during any year
of assessment from amounts received by or accrued to, or expenditure
incurred by, that person which are denominated in any currency other than
currency of the Republic, shall be determined—
(a) in that currency; or
[(®)](b) where [such] that income is attributable to a permanent establish-
ment of that [resident] person outside the Republic, [be deter-
mined] in the [relevant] currency [of the country in which that
permanent establishment issituated, if thefinancial records of
that permanent establishment are kept in that currency, and
the amount of the taxable income so determined shall be
converted on thelast day of therelevant year of assessment to
the currency of the Republic and the ruling exchange rate at
that date, or any other exchange rate or rates as the
Commissioner may approve taking into account the ruling
exchange rates during such year of assessment, shall be
applied to determine the value of the amount of the taxable
income so derived] used by that permanent establishment for
purposes of financia reporting,
and the amount so determined shall be translated to the currency of the
Republic by applying the average exchange rate for that year of
assessment][; or
(b) in any other case, be determined in the currency of the Repub-
lic].”.
(2) Subsection (1) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of any year of assessment commencing on or after that date.

Amendment of section 27 of Act 58 of 1962, asamended by section 17 of Act 113 of
1977, section 11 of Act 101 of 1978, section 19 of Act 104 of 1980, section 21 of Act
96 of 1981, section 15 of Act 96 of 1985, section 18 of Act 85 of 1987, section 22 of
Act 90 of 1988, section 28 of Act 129 of 1991, section 23 of Act 141 of 1992, section
23 of Act 113 of 1993, section 15 of Act 36 of 1996 and section 34 of Act 59 of 2000

29. Section 27 of the Income Tax Act, 1962, is hereby amended by the substitution for
the proviso in paragraph (a) of subsection (2) of the following proviso:

“ Provided that the amounts allowed as deductions under this paragraph shall not in
the aggregate exceed an amount which bears to the taxable income of such
agricultural co-operative for the year of assessment (as calculated before allowing
any deductions under this paragraph [and section 11bis] and before setting off any
balance of assessed |oss brought forward from a previous year of assessment) the
same ratio as the aggregate value of the business conducted by such agricultural
co-operative with its members during such year bears to the aggregate value of al
business conducted by it during such year;” .
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Amendment of section 29A of Act 58 of 1962, asinserted by section 30 of Act 53 of
1999 and amended by section 36 of Act 59 of 2000, section 15 of Act 5 of 2001,
section 15 of Act 19 of 2001 and section 39 of Act 60 of 2001

30. Section 29A of the Income Tax Act, 1962, is hereby amended by the deletion in
subsection (11) of paragraph (b).

Amendment of section 30 of Act 58 of 1962, as inserted by section 35 of Act 30 of
2000 and amended by section 16 of Act 19 of 2001 and section 22 of Act 30 of 2002

31. (1) Section 30 of the Income Tax Act, 1962, is hereby amended—
(@) by the substitution for paragraph (f) of subsection (3) of the following
paragraph:

“(f) the Commissioner is satisfied that, in the case of any public benefit
organisation which provides funds to any association of persons
contemplated in paragraph [(b)]10(iii) of [the definition of *“public
benefit activity] Part 1 of the Ninth Schedul e, has taken reasonable
steps to ensure that the funds are utilised for the purpose for which
it has been provided; and” ;

(b) by the deletion of subsection (11).
(2) Subsection (1)(a) shall be deemed to have comeinto operation on 5 August 2002.

Amendment of section 35 of Act 58 of 1962, as amended by section 20 of Act 90 of
1962, section 20 of Act 65 of 1973, section 27 of Act 85 of 1974, section 24 of Act 94
of 1983, section 21 of Act 21 of 1994 and section 39 of Act 59 of 2000

32. (1) Section 35 of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution in subsection (1) for the words preceding paragraph (a) of
the following words:

“(1) Any person (other than a resident or a controlled foreign
company) by whom any amount is received or to whom any amount
accrues by virtue of—" .

(b) by the substitution in subsection (2) for paragraph (c) of the following
paragraph:

“ (c) The general provisions contained in Parts| to VI of Chapter |11 of
thisAct shall mutatis mutandis apply in respect of payments made to the
Commissioner in terms of paragraph (a).” .

(2) Subsection (1)(a) shall comeinto operation on the date of promulgation of thisAct
and shall apply in respect of any amount received or accrued on or after that date.

Amendment of section 38 of Act 58 of 1962, as amended by section 21 of Act 90 of
1962, section 16 of Act 90 of 1964, section 28 of Act 89 of 1969, section 31 of Act 85
of 1974, section 27 of Act 94 of 1983, section 24 of Act 121 of 1984, section 32 of Act
53 of 1999, section 36 of Act 30 of 2000 and section 43 of Act 60 of 2001

33. Section 38 of the Income Tax Act, 1962, is hereby amended by the substitution in
subsection (2) for paragraph (i) of the following paragraph:
“(i) any [unit] portfolio of a collective investment scheme referred to in
paragraph (e)(i) of the definition of ‘company’ in section one.” .

Substitution for Part |11 of Chapter 2 of Act 58 of 1962, asinserted by section 44 of
Act 60 of 2001

34. (1) Thefollowing Part ishereby substituted for Part 111 of Chapter |1 of the Income
Tax Act, 1962:
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“PART I
Special rules relating to company formations, share-for-share transac-

tions, amalgamation transactions, intra-group transactions, unbundling
transactions and liquidation distributions.

General

41. (1) For the purposes of this Part, unless the context otherwise

indicates, any word or expression that has been defined in section 1, shall

bear the same meaning so defined, and—

‘allowance asset’ means a capital asset qualifying for a deduction or

allowance under the provisions of the Act;

‘asset’ means an asset as defined in paragraph 1 of the Eighth Schedule;

‘base cost’ means the base cost as defined in paragraph 1 of the Eighth

Schedule: Provided that where the base cost of an asset as at a specific date

is to be determined as contemplated in paragraph 26 or 27 of the Eighth

Schedule, the amount thereof must, for purposes of section 42, 43 or 44, be

determined as if that asset had been disposed of on that date for proceeds

equal to the market value of that asset as at that date;

‘capital asset’ means an asset as defined in paragraph 1 of the Eighth

Schedule, which does not constitute trading stock;

‘date of acquisition’ means the date of acquisition as determined in

accordance with paragraph 13 of the Eighth Schedule or, where a person

acquires an asset in terms of a transaction subject to the provisions of this

Part, the deemed date of acquisition of that asset by that person as

contemplated in this Part;

‘domestic financial instrument holding company’ means any company

which is a resident, where more than 50 per cent of the market value or

actual cost of al the assets of that company together with the assets of all
controlled group companiesin relation to that company consists of financial
instruments, other than—

(a) afinancial instrument that constitutes adebt due to that company (or to
any controlled group company in relation to that company) in respect
of goods sold or services rendered by that company where the amount
of that debt is or wasincluded in theincome of that company (or of any
controlled group company in relation to that company) and that debt is
an integral part of a business conducted by that company as a going
concern; or

(b) afinancial instrument of any company regulated in terms of—

(i) theBanksAct, 1990 (Act N0.94 of 1990);

(ii) the Financial Markets Control Act, 1989 (Act No. 55 of 1989);

(iii) the Long Term Insurance Act, 1998 (Act No. 52 of 1998);

(iv) the Short Term Insurance Act, 1998 (Act No. 53 of 1998);

(v) the Stock Exchanges Control Act, 1985 (Act No. 1 of 1985);or

(vi) the Unit Trusts Control Act, 1981 (Act No. 54 of 1981), or its
successor the Collective Investment Schemes Control Act, 2002:

Provided that in determining the 50 per cent ratio, the following will be

wholly disregarded—

(i) any share of acontrolled group company in relation to that company;
and

(ii) any financia instrument which constitutes a loan, advance or debt if
both the debtor and creditor companies are members within the same
group of companies,

‘disposal’ means a disposal as defined in paragraph 1 of the Eighth

Schedule;

‘equity share’ in relation to a company, means a share or part thereof in the

equity share capital of that company or a member’s interest in a company

which is a close corporation;

‘foreign financial instrument holding company’ means a foreign financial

instrument holding company as defined in section 9D;

‘hold’ in relation to an equity share means the holding, by a person, of an

equity share in such manner that that person qualifies as a ‘ shareholder’ as
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defined in this subsection, and the word "held must be construed

accordingly;

‘listed company’ means a company as contemplated in paragraph (a) of the

definition of ‘listed company’ in section 1;

‘market value' in relation to an asset means the price which could be

obtained upon a sale of that asset between a willing buyer and a willing

seller dealing at arm’s length in an open market; and

‘qualifying interest’ of any person means equity shares held by that person

in a company, which—

(a) isalisted company or will become alisted company within 12 months
after the transaction asaresult of which that person holdsthose shares;
or

(b) inany other case, constitute more than 25 per cent of the equity shares
of that company;

‘shareholder’ in relation to an equity share, means the registered share-
holder of that equity share, unless a person other than that registered
shareholder is entitled to all or part of the benefit of the rights of
participation in the profits or income attaching to that equity share, in which
case that person must, to the extent of that entitlement to that benefit, be
deemed to be the shareholder; and

‘unlisted company’ means any company which is not a listed company as

defined in this subsection.

(2) The provisions of this Part must, subject to subsection (5), apply in
respect of a company formation transaction, a share-for-share transaction,
an amalgamation transaction, an intra-group transaction, an unbundling
transaction and a liquidation distribution as contemplated in sections 42,
43, 44, 45, 46 and 47, respectively, notwithstanding any provision to the
contrary contained in the Act, other than section 103.

(3) Any person who acquires or disposes of any asset in terms of any
transaction in respect of which the provisions of this Part apply, must
provide full particulars relating to that transaction to the Commissioner, in
such form as the Commissioner may prescribe, in the return furnished by
that person for the year of assessment in which that transaction takes effect.

(4) A company must for the purposes of this Part, be deemed to have
taken steps to liquidate, wind up or deregister, where—

(a) inthe case of aliquidation or winding-up—

(i) that company has lodged a resolution authorising the voluntary
liquidation or winding-up of that company, for registration in
terms of —

(aa) section 200 of the Companies Act, 1973 (Act No. 61 of
1973), in the case of a company registered in terms of that
Act;

(bb) section 67(2) of the Close Corporations Act, 1984 (Act No.
69 of 1984), in the case of a close corporation; or

(cc) asimilar provision contained in any foreign law relating to
the liquidation of companies, in the case where that
company is incorporated in a country other than the
Republic, if such foreign law so requires; and

(ii) that company has disposed of al assets and has settled al
liahilities (other than assets required to satisfy any reasonably
anticipated liabilities to the Commissioner and costs of adminis-
tration relating to the liquidation or winding-up), unless the
Commissioner otherwise allows for a period which the Commis-
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sioner deems reasonable to enabl e that company to take adequate
steps to wind down the business of the company; and
(b) in the case of a deregistration of a company, that company has
submitted a written statement signed by each of its directors
confirming that the company has ceased to carry on business and has
no assets or liabilities—

(i) to the Registrar of Companies in terms of section 73(5) of the
Companies Act, 1973, in the case of a company registered in
terms of that Act;

(if) totheRegistrar of Close Corporationsin terms of section 26(2) of
the Close Corporations Act, 1984, in the case of a close
corporation; or

(iif) inthe case where that company isincorporated in acountry other
than the Republic, to a person who, in terms of any similar
provision contained in any foreign law, exercises the powers and
performs the duties assigned to a Registrar contemplated in
subparagraph (i) or (ii), if such foreign law so requires;

(c) that company has submitted a copy of the resolution contemplated in
paragraph (a)(i) or the written statement contemplated in paragraph

(b) to the Commissioner; and

(d) 4l thereturns or information required to be submitted or furnished to
the Commissioner in terms of any Act administered by the Commis-
sioner by the end of the relevant period of six monthswithinwhich the
steps contemplated in this subsection must be taken, have been
submitted or furnished or arrangements have been made with the

Commissioner for the submission of any outstanding returns or

furnishing of information.

(5) The Minister may prescribe by regulation the circumstances under
which prior written approval of the Commissioner must be obtained or may
be elected to be obtained in respect of any company formation transaction,
share-for-share transaction, amalgamation transaction, intra-group transac-
tion, unbundling transaction or liquidation distribution before the provi-
sions of this Part must apply in respect of that transaction, transfer or
distribution.

(6) Particulars of any election exercised in terms of this Part must be
submitted to the Commissioner in such form as the Commissioner may

prescribe.
Company Formations

42. (1) For the purposes of this section ‘company formation transation’

means any transaction—
(@) interms of which a person (other than atrust which is not a special
trust) disposes of an asset, the market value of which exceeds—
(i) inthecase of an asset held as a capital asset, the base cost of that
asset on the date of that disposal; or
(ii) inthecase of an asset held astrading stock, the amount taken into
account in respect of that asset in terms of section 11(a) or 22(1)
or (2),
to a company which is a resident, in exchange for an equity share or
shares of that company and that person, at the close of the day on

which that asset is disposed of, holds a qualifying interest in that
company;
(b) as a result of which that company acquires that asset from that
person—
(i) asacapital asset or astrading stock, where that person holdsit as
acapital asset; or

(ii) astrading stock, where that person holds it as trading stock; and
(c) inrespect of which that person and that company have jointly elected
that this section applies.
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(2) Subject to subsections (4) and (8), where aperson disposes of an asset
to a company in terms of a company formation transaction—
(a) that person must be deemed to have—

(i) disposed of that asset for an amount equal to the amount
contemplated in subparagraphs (i) or (ii) of paragraph (a) of the
definition of ‘company formation transaction’, as the case may
be; and

(ii) acquired the equity shares in that company on the date that such
person acquired that asset and for a cost equal to any expenditure
in respect of that asset incurred by that person that isallowablein
terms of paragraph 20 of the Eighth Schedule and to have
incurred such cost at the date of incurral by that person of such
expenditure, which amount must, where those equity shares are
acquired as—

(aa) capital assets, betreated as an expenditure actually incurred and
paid by that person in respect of those equity shares for the
purposes of paragraph 20 of the Eighth Schedule; and

(bb) trading stock, be treated as the amount to be taken into account
by that person in respect of those equity shares for the purposes
of section 11(a) or 22(1) or (2); and

(b) that person and that company must, for purposes of determining—

(i) any taxableincome derived by that company from atrade carried

on by it; or

(iii) any capital gain or capital lossin respect of adisposal of that asset

by that company,

be deemed to be one and the same person with respect to—

(aa) where that asset is acquired by that company as a capital asset
from that person who disposes of it as a capital asset—

(A) thedate of acquisition of that asset by that person and the
amount and date of incurral by that person of any
expenditure in respect of that asset allowable in terms of
paragraph 20 of the Eighth Schedule; and

(B) any valuation of that asset effected by that person within
the period contemplated in paragraph 29(4) of the Eighth
Schedule;

(bb) where that asset is acquired by that company as trading stock
from that person who disposes of it as trading stock, the date of
acquisition of that asset by that person and the amount and date
of incurral by that person of any cost or expenditureincurred in
respect of that asset as contemplated in section 11(a) or 22(1) or
(2); or

(cc) where that asset is acquired by that company as trading stock
from that person who disposes of it as a capital asset—

(A) thedate of acquisition of that asset by that person and the
amount and date of incurral by that person of any
expenditure allowable in terms of paragraph 20 of the
Eighth Schedule; or

(B) wherethat person has valued that asset as contemplated in
paragraph 29(4) of the Eighth Schedule, the amount of the
market value so determined,

which amount must, notwithstanding paragraph 25 of the

Eighth Schedule, be treated as the amount to be taken into

account by that company in respect of that asset for purposes of

section 11(a) or 22(1) or (2).

(3) Subject to subsection (4) or (8), where a person disposes of—
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(@) an asset that constitutes an allowance asset in that person’s handsto a
company as part of a company formation transaction and that
company acquires that asset as an alowance asset—

(i) no alowance allowed to that person in respect of that asset must
be recovered or recouped by that person or included in that
person’s income for the year of that transfer; and

(i) that person and that company must be deemed to be one and the
same person for purposes of determining the amount of any
allowance—

(aa) to which that company may be entitled in respect of that
asset; or

(bb) that is to be recovered or recouped by or included in the
income of that company in respect of that asset;

(b) an asset that constitutes an allowance asset in that person’s handsto a
company as part of a company formation transaction and that
company acquires that asset as trading stock, no allowance allowed to
that person in respect of that asset must be recovered or recouped by
that person or included in that person’s income for the year of that
transfer; or

(c) acontract to acompany as part of adisposal of abusiness as a going
concern in terms of acompany formation transaction and that contract
imposes an obligation on that person in respect of which an allowance
in terms of section 24C was allowable to that person for the year
preceding that in which that contract istransferred or would have been
allowable to that person for the year of that transfer had that contract
not been so transferred—

(i) no alowance allowed to that person in respect of that obligation
must be included in that person’s income for the year of that
transfer; and

(ii) that person and that company must be deemed to be one and the
same person for purposes of determining the amount of any
allowance—

(aa) to which that company may be entitled in respect of that
obligation; or
(bb) that is to be included in the income of that company in
respect of that obligation.
(4) Subject to subsection (8), where—

(@) a person disposes of an asset to a company in terms of a company
formation transaction; and

(b) that person in exchange for that asset, becomes entitled to any
consideration in addition to any equity shares issued by the company
to that person,

the disposal of that asset to that company contemplated in paragraph (a)

must, to the extent that any equity shares are issued by the company to that

person, be deemed to be a disposal in terms of a company formation
transaction for purposes of this section, and to the extent that such person
becomes entitled to any other consideration, as contemplated in paragraph

(b), be deemed to be adisposal of part of that asset other than in terms of a

company formation transaction, in which case the amount to be determined

in respect of—

(i) inthecase of adisposal of acapital asset, the base cost of that asset at
the time of that disposal; or

(ii) in the case of a disposal of an alowance asset, the amount of the
allowances allowed to that person in respect of that asset; or

(iii) inthe case of the disposal of an asset that constitutes trading stock, the
amount taken into account in respect of that asset in terms of section

11(a) or 22(1) or (2),
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that must be attributed to the part of the asset deemed to have been disposed
of other than in terms of a company formation transaction, must bear the
same ratio to the total amount referred to in subparagraphs (i) to (iii) asthe
market value of the consideration not consisting of equity sharesissued by
that company bears to the market value of the total consideration in respect
of that asset.

(5) Where a person—

(@) acquired any equity share in a company in terms of a company
formation transaction; and

(b) disposes of any such equity share (other than by way of an intra-group
transaction contemplated in section 45, an unbundling transaction
contemplated in section 46 or aliquidation distribution contemplated
in section 47, an involuntary disposal as contemplated in paragraph 65
of the Eighth Schedule or the death of that person) within a period of
18 months after the date of acquisition contemplated in paragraph (a)
and immediately prior to that disposal more than 50 per cent of the
market value of al the assets disposed of by that person to that
company intermsof any transaction in respect of which the provisions
of this Part apply, is attributable to allowance assets or trading stock or
both,

that person must be deemed to have disposed of that share as trading stock.

(6) Where a person disposed of any asset in terms of a company
formation transaction and that person ceases to hold aqualifying interest in
that company, as contemplated in paragraph (b) of the definition of
‘qualifying interest’, within a period of 18 months after the date of the
disposal of that asset (whether or not by way of the disposal of any shares
in that company), that person must for purposes of subsection (5), section
22 or the Eighth Schedule be deemed to have—

(a) disposed of al the equity shares acquired in terms of that company
formation transaction which were not disposed of immediately before
that person ceased to hold such a qualifying interest, for an amount
equal to the market value of those equity shares as at the beginning of
that period of 18 months; and

(b) immediately reacquired all the equity shares not disposed of immedi-
ately after that person ceased to hold a qualifying interest at a cost
equal to the amount contemplated in paragraph (a):

Provided that the provisions of this subsection do not apply where that
person ceases to hold a qualifying interest in that company in terms of an
intra-group transaction contemplated in section 45, an unbundling transac-
tion contemplated in section 46 or aliquidation distribution contemplated
in section 47, an involuntary disposal as contemplated in paragraph 65 of
the Eighth Schedule or as the result of the death of that person.

(7) Where a company disposes of an asset within a period of 18 months
after acquiring that asset in terms of a company formation transaction,
and—

(a) that asset constitutes a capital asset, so much of any capital gain
determined in respect of the disposal of that asset as does not exceed
the amount that would have been determined had that asset been
disposed of at the beginning of that period of 18 months for proceeds
equal to the market value of that asset as at that date, may not be taken
into account in determining any net capital gain or assessed capital
loss of that company but is subject to paragraph 10 of the Eighth
Schedulefor purpose of determining an amount of taxable capital gain
derived from that gain, which taxable capital gain may not be set off
against any assessed |0ss or balance of assessed |oss of that company;
or
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(b) that asset constitutes—

(i) trading stock in the hands of that company, so much of the
amount received or accrued in respect of the disposal of that
trading stock as does not exceed the market value of that trading
stock as at the beginning of that period of 18 months and so much
of the amount taken into account in respect of that trading stock
in terms of section 11(a) or 22(1) or (2) asisequal to the amount
so taken into account in terms of subsection (2)(b); or

(if) an allowance asset in the hands of that company, so much of any
allowancein respect of that asset that isrecovered or recouped by
or included in the income of that company as a result of that
disposal as does not exceed the amount that would have been
recovered had that asset been disposed of at the beginning of that
period of 18 months for an amount equal to the market valve of
that asset as at that date,

must be deemed to be attributable to a separate trade carried on by that

company, the taxable income from which trade may not be set off

against any assessed loss or balance of assessed loss of that company.

(8) Where a person disposes of —

(@) any asset which secures any debt (other than a debt contemplated in
paragraph 20(3)(c) of the Eighth Schedule) to a company in terms of
a company formation transaction and that debt was incurred by that
person—

(i) more than 18 months before that disposal; or

(if) within a period of 18 months before that disposal—

(aa) and that debt wasincurred at the same time as that asset was
acquired by that person; or

(bb) to the extent that debt constitutes the refinancing of any debt
in respect of that asset incurred as contemplated in
subparagraph (i) or item (aa) of subparagraph (ii),

and that company assumes that debt or an equivalent amount of

debt that is secured by that asset; or

(b) any business undertaking as a going concern to a company in terms of
a company formation transaction and that disposal includes any
amount of any debt that is attributable to, and arose in the normal
course of that business undertaking (other than any debt that has been
taken into account as contemplated in paragraph 20(3)(c) of the Eighth
Schedule in determining the base cost of any asset so disposed of as
part of that business undertaking),

that person must, notwithstanding the fact that that person may beliable as

surety for the payment of the debt referred to in subparagraphs (a) or (b),

treat the face value of that debt as a capital distribution of cash in respect of

that equity share, for the purposes of paragraph 76 of the Eighth Schedule,
or as income to be included in that person’s income when that person
disposes of that equity share.

(9) No election may be made in terms of paragraph (c) of the definition
of ‘company formation transaction’ in subsection (1) in respect of the
disposal of any asset by a person, where that asset constitutes a financial
instrument as defined in paragraph 1 of the Eighth Schedule, unless—

(a) thatfinancial instrument constitutes adebt dueto that person in respect
of goods sold or services rendered by that person in the course of
carrying on any business where the amount of that debt is or was
included in the income of that person and that debt istransferred asan
integral part of a going concern; or
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(b) thetotal market valueimmediately prior to that disposal of al financial
instruments so disposed of (other than financia instruments contem-
plated in paragraph (a)), does not exceed five per cent of the total
market value of all assets of any business which is transferred as a
going concern; or

(c) thatfinancial instrument isbeing transferred to any company regulated
in terms of —

(i) theBanksAct, 1990 (Act No. 94 of 1990);
(if) the Financial Markets Control Act, 1989 (Act No. 55 of 1989);
(iii) the Long Term Insurance Act, 1998 (Act No. 52 of 1998);
(iv) the Short Term Insurance Act, 1998 (Act No. 53 of 1998);
(v) the Stock Exchanges Control Act, 1985 (Act No. 1 of 1985);or
(vi) the Unit Trusts Control Act, 1981 (Act No. 54 of 1981), or its
successor the Collective Investment Schemes Control Act, 2002.
(10) No election may be made in terms of paragraph (c) of the definition
of ‘company formation transaction’ in subsection (1) in respect of the
disposal of any asset by a company where that asset was acquired by that
company in terms of any company formation transaction, unless that asset
was held by that company for a period of more than 18 months after that
company formation transaction.

Share-for-share transactions

43. (1) For the purposes of this section, a ‘share-for-share transaction’

means any transaction—

(@) interms of which any person (other than atrust which is not a specia
trust) disposes of an equity share, the market value of which
exceeds—

(i) inthe case of ashare held as a capital asset, the base cost of that
share on the date of that disposal; or

(ii) inthe case of ashare held astrading stock, the amount taken into
account in respect of that sharein terms of section 11(a) or 22(1)
or (2),

(hereinafter referred to asthe ‘target share’) in a company (hereinafter

referred to asthe ‘target company’) to any other company (hereinafter

referred to as the ‘acquiring company’), which is a resident, in
exchange for any equity share or shares issued by that acquiring
company to that person; and

(b) where that person acquires that share or those shares in the acquiring
company—

(i) where that target share is disposed of as a capital asset, as a
capital asset or as trading stock; or

(ii) wherethat target share is disposed of as trading stock, as trading
stock; and

(c) where the acquiring company—

(i) inthe case where that target company is a listed company , after
that disposal and any other share-for-share transaction entered
into in terms of any offer made on the same terms as that
transaction and which is accepted within aperiod of 90 days after
that disposal, holds—

(aa) more than 25 per cent of the equity shares of that target
company, in the case where no other shareholder holds an
equal or greater amount of equity shares of that target
company; or

(bb) in any other case, at least 35 per cent of the equity shares of
the target company; or

(if) where the target company is not a company as contemplated in
subparagraph (i), after that disposal holds more than 50 per cent
of the equity shares of the target company; and
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(d) where that person at the close of the day of that disposal, holds a

qualifying interest in that acquiring company.

(2) Subject to subsection (3), where a person disposes of any target share
to an acquiring company in terms of a share-for-share transaction—

@

that person must be deemed to have—

(i) disposed of that target share for an amount equal to the amount
contemplated in subparagraphs (i) or (ii) of paragraph (a) of the
definition of ‘share-for-share transaction’, as the case may be;
and

(if) acquired the equity shares in the acquiring company on the date
that such person acquired that target share and—

(aa) wherethat target shareis so disposed of asacapital asset, for
acost equal to any expenditure in respect of that target share
incurred by that person that is allowable in terms of
paragraph 20 of the Eighth Schedule and to have incurred
such cost at the date of incurral by that person of such
expenditure, which cost must, where those equity shares are
acquired as—

(A) capital assets, be treated as an expenditure actually
incurred and paid by that person in respect of those
equity shares for the purposes of paragraph 20 of the
Eighth Schedule; and

(B) trading stock, be treated as the amount to be taken
into account by that person in respect of those equity
shares for the purposes of section 11(a) or 22(1) or
(2); or

(bb) wherethat target shareis so disposed of astrading stock and
those equity shares are acquired as trading stock, for a cost
equal to the amount referred to in subparagraph (ii) of
paragraph (a) of the definition of ‘share-for-share transac-
tion’, which cost must be treated as the amount to be taken
into account by that person in respect of those equity shares
for purposes of section 11(a) or 22(1) or (2); and

(b) the acquiring company must, where the target company is a listed

©

company and the listed equity shares in that company were acquired

by the acquiring company from any shareholder who does not hold

more than 25 per cent of the equity share capital of the acquiring

company after any transaction referred to in paragraph (c)(i) of the

definition of ‘ share-for-share transaction’, be deemed to have acquired

those equity shares at a cost equal to the market value of those equity

shares; or

that person and the acquiring company must, in any other case, for

purposes of determining—

(i) any taxable income derived by the acquiring company from a
trade carried on by it; or

(ii) any capital gain or capital loss in respect of a disposal of that
equity share by the acquiring company,

be deemed to be one and the same person with respect to—

(aa) where that share is acquired by the acquiring company as a
capital asset from that person who disposes of it as a capital
asset—
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(A) the date of acquisition of that share by that person and the
amount and date of incurral by that person of any
expenditure in respect of that share allowable in terms of
paragraph 20 of the Eighth Schedule; and

(B) any valuation of that share effected by that person within the
period contemplated in paragraph 29(4) of the Eighth
Schedule;

(bb) where that share is acquired by the acquiring company as
trading stock from that person who disposes of it as trading
stock, the date of acquisition of that share by that person and the
amount and date of incurral by that person of any cost or
expenditure incurred in respect of that asset as contemplated in
section 11(a) or 22(1) or (2);

(cc) where that share is acquired by the acquiring company as
trading stock from that person who disposes of it as a capital
asset—

(A) the date of acquisition of that share by that person and the
amount and date of incurral by that person of any
expenditure in respect of that share alowable in terms of
paragraph 20 of the Eighth Schedule; or

(B) where that person has valued that share as contemplated in
paragraph 29(4) of the Eighth Schedule, the amount of the
market value so determined,

which amount must, notwithstanding paragraph 25 of the Eighth

Schedule, betreated asthe amount to be taken into account by the

acquiring company in respect of that sharefor purposes of section

11(a) or 22(1) or (2); or

(dd) where that share is acquired by the acquiring company as a
capital asset from that person who disposed of it as trading
stock, the date of acquisition of that share by that person and the
amount and date of incurral of any cost or expenditure incurred
by the person in respect of that share as contemplated in section
11(a) or 22(1) or (2), which amount must, notwithstanding
paragraph 25 of the Eighth Schedule be treated as expenditure
actually incurred and paid by the acquiring company in respect
of that share for purposes of paragraph 20 of the Eighth
Schedule.

(3) Where—

(@) a person disposes of a target share to a company in terms of a
share-for-share transaction; and

(b) that person becomes entitled, in exchange for that share, to any
consideration in addition to any equity shares issued by the acquiring
company to that person,

the disposal of that share to the acquiring company contemplated in

paragraph (a) must, to the extent that any equity shares are issued by the

acquiring company to that person, be deemed to be adisposal in terms of a

share-for-share transaction for purposes of this section, and to the extent

that such person becomes entitled to any other consideration, as contem-

plated in paragraph (b), be deemed to be a disposal of part of that share

other than in terms of a share-for-share transaction, in which case the

amount to be determined in respect of —

(i) inthe case of adisposal of a share as a capital asset, the base cost of
that share at the time of that disposal; or

(if) inthecase of the disposal of ashare astrading stock, the amount taken
into account in respect of that share in terms of section 11(a) or 22(1)
or (2),
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that must be attributed to the part of the share deemed to have been disposed
of other than in terms of a share-for-share transaction, must bear the same
ratio to the total amount contemplated in subparagraph (i) or (ii) as the
market value of the consideration not consisting of equity sharesissued by
the acquiring company bears to the market value of the total consideration
in respect of that share.

(4) Where a person disposed of a target share in terms of a
share-for-share transaction and that person ceases to hold a qualifying
interest in the acquiring company within a period of 18 months after the
date of the disposal of that share (whether or not by way of the disposal of
any shares in the acquiring company), that person must for purposes of
section 22 or the Eighth Schedule be deemed to have—

(a) disposed of al the target shares acquired in terms of that share-for-
share transaction which were not disposed of immediately before that
person ceased to hold such an interest, for an amount equal to the
market value of those equity shares as at the beginning of that period
of 18 months; and

(b) immediately reacquired all the target shares not disposed of immedi-
ately after that person ceased to hold such an interest at a cost equal to
the amount contemplated in paragraph (a):

Provided that the provisions of this subsection do not apply where that
person ceases to hold a qualifying interest in the acquiring company in
terms of an intra-group transaction contemplated in section 45, an
unbundling transaction contemplated in section 46, an involuntary disposal
as contemplated in paragraph 65 of the Eighth Schedule or as the result of
the death of that person.

(5) Where an acquiring company acquired any target share in terms of a
share-for-share transaction and that acquiring company ceases to hold an
interest in the target company, as contemplated in paragraph (c) of the
definition of ‘ share-for-share transaction’ in subsection (1), within a period
of 18 months after so acquiring that share (whether or not by way of the
disposal of any shares in that target company), that acquiring company
must for purposes of section 22 or the Eighth Schedule be deemed to
have—

(a) disposed of all the equity shares in the target company acquired in
terms of that share-for-share transaction which were not disposed of
immediately before that acquiring company ceased to hold such an
interest, for an amount equal to the market value of those equity shares
as at the beginning of that period of 18 months; and

(b) immediately reacquired al the equity shares not disposed of immedi-
ately after that acquiring company ceased to hold such an interest at a
cost equal to the amount contemplated in paragraph (a):

Provided that the provisions of this subsection do not apply where that
acquiring company ceases to hold such an interest in the target company, in
terms of an intra-group transaction contemplated in section 45, an
unbundling transaction contemplated in section 46, a liquidation distribu-
tion contemplated in section 47 or an involuntary disposal as contemplated
in paragraph 65 of the Eighth Schedule.

(6) Where an acquiring company disposes of a target share within a
period of 18 months after acquiring that share in terms of a share-for-share
transaction and—

(a) that share constitutes a capital asset, so much of any capital gain
determined in respect of the disposal of that share as does not exceed
the amount that would have been determined had that share been
disposed of for proceeds equal to the market value of that share as at
the beginning of that period of 18 months, may not be taken into
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account in determining any net capital gain or assessed capital loss of
that company but is subject to paragraph 10 of the Eighth Schedulefor
purpose of determining an amount of taxable capital gain derived from
that gain, which taxable capital gain may not be set off against any
assessed |oss or balance of assessed loss of that company; or

(b) that share constitutes trading stock in the hands of that company, so
much of the amount received or accrued in respect of the disposal of
that trading stock as does not exceed the market value of that trading
stock as at the beginning of that period of 18 months and so much of
the amount taken into account in respect of that trading stock under
section 11(a) or 22(1) or (2) as is equal to the amount so taken into
account in terms of subsection (2)(b) or (c) must be deemed to be
attributable to a separate trade carried on by that company, the taxable
income from which trade may not be set off against any assessed loss
or balance of assessed loss of that company.

(7) The provisions of this section do not apply in respect of the disposal
by a person of any equity share in a target company where that target
company immediately prior to that disposal constitutes a domestic financial
instrument holding company or a foreign financia instrument holding
company as defined in section 9D.

(8) The provisions of this section do not apply in respect of the disposal
of any equity share by a company where that equity share was acquired by
that company in terms of a share-for-share transaction unless that equity
share was held by that company for a period of more than 18 months after
that share-for-share transaction.

Amalgamation transactions

44. (1) For the purposes of this section ‘amalgamation transaction’

means any transaction—

(@) in terms of which any company (hereinafter referred to as the
‘amalgamated company’) disposes of all of its assets to another
company (hereinafter referred to as the ‘resultant company’) which is
aresident, by means of an amalgamation, conversion or merger; and

(b) as aresult of which that amalgamated company’s existence will be
terminated;

‘equity share’ includes a participatory interest in a portfolio of a collective

investment scheme referred to in paragraph (e)(i) of the definition of

‘company’ in section 1;

‘qualifying interest’ of any person means—

(@) aqualifying interest as defined in section 41; or

(b) any equity shares held by that person in aresultant company which is
a collective investment scheme referred to in paragraph (€)(i) of the
definition of ‘company’ in section 1.

(2) Where an amalgamated company disposes of —

(@) acapital asset in terms of an amalgamation transaction to a resultant
company which acquires it as a capital asset—

(i) the amagamated company must be deemed to have disposed of
that asset for an amount equal to the base cost of that asset on the
date of that disposal; and

(ii) that resultant company and that amalgamated company must, for
purposes of determining any capital gain or capital lossin respect
of adisposal of that asset by that resultant company, be deemed to
be one and the same person with respect to—

(aa) the date of acquisition of that asset by that amalgamated
company and the amount and date of incurral by that
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amalgamated company of any expenditure in respect of that
asset alowable in terms of paragraph 20 of the Eighth
Schedule; and
(bb) any vauation of that asset effected by that amalgamated
company as contemplated in paragraph 29(4) of the Eighth
Schedule;
an asset held by it as trading stock in terms of an amalgamation
transaction to aresultant company which acquiresit astrading stock—
(i) that amalgamated company must be deemed to have disposed of
that asset for an amount egual to the amount taken into account
by that amal gamated company in respect of that asset in terms of
section 11(a) or 22(1) or (2); and
(ii) that amalgamated company and that resultant company must, for
purposes of determining any taxable income derived by that
resultant company from atrade carried on by it, be deemed to be
one and the same person with respect to the date of acquisition of
that asset by that amal gamated company and the amount and date
of incurral by that amalgamated company of any cost or
expenditure incurred in respect of that asset as contemplated in
section 11(a) or 22(1) or (2).

(3) Where an amalgamated company disposes of —

@

(b)

an asset that constitutes an allowance asset in that amalgamated

company’s hands to a resultant company as part of an amalgamation

transaction and that resultant company acquires that asset as an
allowance asset—

(i) noallowanceallowed to that amalgamated company in respect of
that asset must be recovered or recouped by that amalgamated
company or included in that amalgamated company’sincome for
the year of that transfer; and

(ii) that amalgamated company and that resultant company must be
deemed to be one and the same person for purposes of
determining the amount of any allowance—

(aa) to which that resultant company may be entitled in respect
of that asset; or
(bb) that is to be recovered or recouped by or included in the
income of that resultant company in respect of that asset;

acontract to aresultant company as part of adisposal of a business as
a going concern in terms of an amalgamation transaction and that
contract imposes an obligation on that amalgamated company in
respect of which an allowance in terms of section 24C was allowable
to that amalgamated company for the year preceding that in which that
contract is transferred or would have been dlowable to that
amalgamated company for the year of that transfer had that contract
not been so transferred—

(i) noallowance allowed to that amal gamated company in respect of
that obligation must be included in that amalgamated company’s
income for the year of that transfer; and

(ii) that amalgamated company and that resultant company must be
deemed to be one and the same person for purposes of
determining the amount of any allowance—

(aa) to which that resultant company may be entitled in respect
of that obligation; or

(bb) that is to be included in the income of that resultant
company in respect of that obligation.

(4) The provisions of subsections (2) and (3) will apply to a disposal of
an asset by an amalgamated company to a resultant company as part of an
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amalgamation transaction only to the extent that such asset is so disposed of
in exchange for an equity share or shares in that resultant company.

(5) Where the resultant company acquires any asset from the amalgam-
ated company in terms of an amalgamation transaction that was subject to
subsection (2) or (3) and that resultant company disposes of that asset
within a period of 18 months after so acquiring that asset and—

(a) that asset constitutes a capital asset in the hands of that resultant
company—

(i) somuch of any capital gain determined in respect of the disposal
of that asset as does not exceed the amount that would have been
determined had that asset been disposed of at the beginning of
that period of 18 monthsfor proceeds equal to the market value of
that asset as at that date, may not be taken into account in
determining any net capital gain or assessed capital loss of that
resultant company but is subject to paragraph 10 of the Eighth
Schedulefor purpose of determining an amount of taxable capital
gain derived from that gain, which taxable capital gain may not
be set off against any assessed loss or balance of assessed |oss of
that resultant company; or

(ii) so much of any capital loss determined in respect of the disposal
of that asset as does not exceed the amount that would have been
determined had that asset been disposed of at the beginning of
that period of 18 monthsfor proceeds equal to the market value of
that asset as at that date, must be disregarded in determining the
aggregate capital gain or aggregate capital loss of that resultant
company for purposes of the Eighth Schedule: Provided that the
amount of any capital loss so disregarded may be deducted from
the amount of any capital gain determined in respect of the
disposal during that year or any subsequent year of assessment of
any other asset acquired by that resultant company from that
amalgamated company in terms of that amalgamation transac-
tion; or

(b) that asset constitutes—

(i) trading stock in the hands of that resultant company, so much of
the amount received or accrued in respect of the disposal of that
trading stock as does not exceed the market value of that trading
stock as at the beginning of that period of 18 months and so much
of the amount taken into account in respect of that trading stock
in terms of section 11(a) or 22(1) or (2) asis equal to the amount
so taken into account in terms of subsection (2)(b); or

(if) an alowance asset in the hands of that resultant company, so
much of any allowancein respect of that asset that isrecovered or
recouped by or included in the income of that resultant company
as a result of that disposal as does not exceed the amount that
would have been recovered had that asset been disposed of at the
beginning of that period of 18 months for an amount equal to
market value of that asset as at that date,

must be deemed to be attributable to a separate trade carried on by that
resultant company, the taxable income or assessed loss from which trade
may not be set off against or added to any assessed loss or balance of
assessed loss of that resultant company.

(6) Subject to subsection (7), where a person (other than atrust which is
not a special trust) disposes of any equity share in an amalgamated
company, the market value of which share exceeds—
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(@) inthe case of ashare held asacapital asset, the base cost of that share
on the date of that disposal; or

(b) in the case of a share held as trading stock, the amount taken into
account in respect of that share in terms of section 11(a) or 22(1) or
),

in return for an equity share or equity shares in the resultant company and

that person—

(i) acquires that share or those shares in the resultant company as part of
an amalgamation transaction that was subject to subsection (2) or
(3—

(@aa) where that sharein the amalgamated company is disposed of as
acapital asset, as a capital asset or as trading stock; or

(bb) where that share in the amalgamated company is disposed of as
trading stock, as trading stock; and

(ii) at the close of the day during which that disposal is effected, holds a
qualifying interest in that resultant company, that person must be
deemed to have—

(aa) disposed of the equity share in that amalgamated company for
an amount equal to the amount contemplated in subparagraphs
(a) or (b), as the case may be; and

(bb) acquired the equity share or sharesin that resultant company on
the date that such person acquired that equity share in the
amalgamated company and for a cost equal to any expenditure
in respect of that equity share in the amalgamated company
incurred by that person that is alowable in terms of paragraph
20 of the Eighth Schedule or taken into account in terms of
section 11(a) or 22(1) or (2), as the case may be, which cost
must, where those equity shares are acquired as—

(A) capital assets, be treated as an expenditure actually
incurred and paid by that person in respect of those equity
shares for the purposes of paragraph 20 of the Eighth
Schedule; and

(B) trading stock, be treated as the amount to be taken into
account by that person in respect of those equity shares
for the purposes of section 11(a) or 22(1) or (2).

(7) Where—

(a) aperson disposes of an equity share in an amalgamated company; and

(b) that person becomes entitled, in exchange for that share, to any
consideration in addition to any equity shares in the resultant
company,

the disposal of that share in the amalgamated company contemplated in
paragraph (a) must, to the extent that that person becomes entitled to any
equity shares in that resultant company, be deemed to be a disposal in
respect of which subsection (6) applies (hereinafter referred to as the
qualifying transaction), and to the extent that such person becomes entitled
to any other consideration, as contemplated in paragraph (b), be deemed to
beadisposal of part of that sharein respect of which subsection (6) doesnot
apply (hereinafter referred to as the non-qualifying transaction), in which
case the amount to be determined in respect of—

(i) inthe case of adisposal of ashare as a capital asset, the base cost of
that share at the time of that disposal; or
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(ii) inthe case of the disposal of ashare astrading stock, the amount taken
into account in respect of that share in terms of section 11(a) or 22(1)
or (2),

that must be attributed to the part of the share deemed to have been disposed
of interms of the non-qualifying transaction, must bear the sameratio to the
total amount contemplated in subparagraphs (i) or (ii) as the market value
of the total consideration not consisting of equity shares in that resultant
company bears to the amount of the full consideration in respect of that
share.

(8) Where an amalgamated company disposes of any equity sharesin a
resultant company that were acquired by that amalgamated company in
terms of an amalgamation transaction that was subject to subsection (2) or
(3), to a shareholder of that amalgamated company as part of that
amalgamation transaction, that amalgamated company must disregard that
disposal for purposes of determining its taxable income or assessed |0ss.

(9) Where an amalgamated company disposes of any equity sharesin a
resultant company that were acquired by that amalgamated company in
terms of an amalgamation transaction that was subject to subsection (2) or
(3), to a shareholder of that amalgamated company as part of an
amalgamation transaction—

(@) the disposal by that amalgamated company of those shares must be
deemed not to be a dividend with respect to that amalgamated
company for purposes of section 64B(3); and

(b) any shares acquired by a company in terms of that disposal must be
deemed—

(i) not to be a dividend which accrued to that company for the
purposes of section 64B(3); and

(i) to be profits which are not of a capital nature for the purposes of
section 64B(5)(c);

(10) The amount of any other consideration to which a person becomes
entitled as contemplated in subsection (7)(b) must for purposes of section
64B be deemed to be a dividend declared and distributed out of profits of
that amalgamated company.

(11) Where a person disposed of any equity share in an amalgamated
company in terms of a qualifying transaction contemplated in subsection
(7) and that person ceases to hold an interest in the resultant company, as
contemplated in the definition of ‘qualifying interest’ in subsection (1),
within a period of 18 months after the disposal in terms of that qualifying
transaction (whether or not by way of the disposal of any shares in the
resultant company), that person must for purposes of section 22 or the
Eighth Schedule be deemed to have—

(a) disposed of all the equity shares in the resultant company acquired in
terms of that qualifying transaction which were not disposed of
immediately before that person ceased to hold such an interest, for an
amount equal to the market value of those equity shares as at the
beginning of that period of 18 months; and

(b) immediately reacquired al the equity shares not disposed of immedi-
ately after that person ceased to hold such an interest at a cost equal to
the amount contemplated in paragraph (a):

Provided that the provisions of this subsection do not apply where that
person ceasesto hold an interest in that resultant company, as contempl ated
in the definition of ‘qualifying interest’ in subsection (1), in terms of an
intra-group transaction contemplated in section 45, an unbundling transac-
tion contemplated in section 46, or an involuntary disposal as contemplated
in paragraph 65 of the Eighth Schedule or as the result of the death of that
person.
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(12) The provisions of subsections (2) and (3) do not apply in respect of
the disposal of any asset where—
(a) that asset constitutes a financial instrument, unless—

(i) that financial instrument constitutes a debt due to that amalgam-
ated company in respect of goods sold or services rendered by
that amalgamated company in the course of carrying on any
business where the amount of that debt is or was included in the
income of that amalgamated company and that debt istransferred
as an integral part of a going concern;

(i) that financial instrument constitutes an equity share in or a debt
owed by a controlled group company in relation to that
amalgamated company and that controlled group company is not
a domestic financial instrument holding company or foreign
financial instrument holding company immediately prior to that
disposal; or

(iii) the total market value, immediately prior to that disposal, of all
financia instruments so disposed of (other than financial
instruments contemplated in paragraph (i) or (ii)), does not
exceed five per cent of the total market value of all assets of any
business which is transferred as a going concern; or

(iv) that financial instrument is being transferred to any resultant
company regulated in terms of —

(aa) the Banks Act, 1990 (Act No.94 of 1990);
(bb) the Financial Markets Control Act, 1989 (Act No. 55 of
1989);
(cc) the Long Term Insurance Act, 1998 (Act No. 52 of 1998);
(dd) the Short Term Insurance Act, 1998 (Act No. 53 of 1998);
(ee) the Stock Exchanges Control Act, 1985 (Act No. 1 of
1985);0r
(ff) the Unit Trusts Control Act, 1981 (Act No. 54 of 1981), or
its successor the Collective Investment Schemes Control
Act, 2002; or
(b) dll thereceiptsand accruals of the resultant company are exempt from
tax in terms of section 10(1)(cA), (cH), (cM), (cN), (d), (t) and (tA).
(13) The provisions of subsections (2) and (3) do not apply where the
amalgamated company has not, within a period of six months after the date
of the amalgamation transaction, taken the steps contemplated in section
41(4) to liquidate, wind up or deregister: Provided that any tax which
becomes payable as a result of the application of this subsection shall be
recoverable from the resultant company.

Intra-group transactions

45. (1) For the purposes of this section ‘intra-group transaction’ means

any transaction—
(&) intermsof which any asset isdisposed of by one company (hereinafter
referred to as the ‘transferor company’) to another company which is
a resident (hereinafter referred to as the ‘transferee company’) and
both companies form part of the same group of companies on the date
of that transaction;
(b) asaresult of which that transferee company acquires that asset from
that transferor company—
(i) as acapital asset, where that transferor company holds it as a
capital asset; or
(if) as trading stock, where that transferor company holds it as
trading stock; and
(c) in respect of which that transferor company and that transferee
company have jointly elected that this section applies.
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(2) Where a transferor company disposes of—

@

(b)

a capital asset in terms of an intra-group transaction to a transferee

company which acquires it as a capital asset—

(i) thetransferor company must be deemed to have disposed of that
asset for an amount equal to the base cost of that asset on the date
of that disposal; and

(if) that transferor company and that transferee company must, for
purposes of determining any capital gain or capital lossin respect
of adisposal of that asset by that transferee company, be deemed
to be one and the same person with respect to—

(aa) the date of acquisition of that asset by that transferor
company and the amount and date of incurral by that
transferor company of any expenditure in respect of that
asset allowable in terms of paragraph 20 of the Eighth
Schedule; and

(bb) any valuation of that asset effected by that transferor
company as contemplated in paragraph 29(4) of the Eighth
Schedule;

an asset held by it as trading stock in terms of an intra-group

transaction to a transferee company which acquires it as trading

stock—

(i) that transferor company must be deemed to have disposed of that
asset for an amount equal to the amount taken into account by
that transferor company in respect of that asset in terms of section
11(a) or 22(1) or (2); and

(ii) that transferor company and that transferee company must, for
purposes of determining any taxable income derived by that
transferee company from atrade carried on by it, be deemed to be
one and the same person with respect to the date of acquisition of
that asset by that transferor company and the amount and date of
incurral by that transferor company of any cost or expenditure
incurred in respect of that asset as contemplated in section 11(a)
or 22(1) or (2).

(3) Where a transferor company transfers—

@

(b)

an asset that constitutes an alowance asset in that transferor

company’s hands to a transferee company in terms of an intra-group

transaction and that transferee company acquires that asset as an
allowance asset—

(i) no alowance alowed to that transferor company in respect of
that asset must be recovered or recouped by that transferor
company or included in that transferor company’sincome for the
year of that transfer; and

(ii) that transferor company and that transferee company must be
deemed to be one and the same person for purposes of
determining the amount of any allowance—

(aa) to which that transferee company may be entitled in respect
of that asset; or
(bb) that is to be recovered or recouped by or included in the
income of that transferee company in respect of that asset;
acontract to atransferee company as part of adisposal of abusinessas
agoing concernintermsof an intra-group transaction and that contract
imposes an obligation on that transferor company in respect of which
an allowance in terms of section 24C was alowable to that transferor
company for the year preceding that in which that contract is
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transferred or would have been allowable to that transferor company

for the year of that transfer had that contract not been so transferred—

(i) no alowance alowed to that transferor company in respect of
that obligation must be included in that transferor company’s
income for the year of that transfer; and

(ii) that transferor company and that transferee company must be
deemed to be one and the same person for purposes of
determining the amount of any allowance—

(aa) to which that transferee company may be entitled in respect
of that obligation; or

(bb) that is to be included in the income of that transferee
company in respect of that obligation.

(4) Where an asset is disposed of by atransferor company to atransferee
company in terms of an intra-group transaction and the transferor company
and the transferee company at any time before the disposal by the transferee
company of that asset, cease to form part of any group of companies in
relation to each other, that transferee company must be deemed to have
disposed of that asset for an amount equal to the market value of that asset
on the date on which the disposal in terms of that intra-group transaction
was effected and as having immediately reacquired that asset for a cost
equal to that market value: Provided that where the transferor company or
transferee company isliquidated or deregistered as contemplated in section
47, the holding company and the liquidating company, as contemplated in
that section, must be deemed to be one and the same company for purposes
of this subsection.

(5) Where a transferee company disposes of an asset within a period of
18 months after acquiring that asset in terms of an intra-group transaction
and—

(a) that asset constitutes a capital asset in the hands of that transferee
company—

(i) so much of any a capital gain determined in respect of the
disposal of that asset as does not exceed the amount that would
have been determined had that asset been disposed of at the
beginning of that period of 18 months for proceeds equal to the
market value of that asset as at that date, may not be taken into
account in determining any net capital gain or assessed capital
loss of that transferee company but is subject to paragraph 10 of
the Eighth Schedule for purpose of determining an amount of
taxable capital gain derived from that gain, which taxable capital
gain may not be set off against any assessed loss or balance of
assessed loss of that transferee company; or

(ii) so much of any capital loss determined in respect of the disposal
of that asset as does not exceed that amount that would have been
determined had that asset been disposed of at the beginning of
that period of 18 monthsfor proceedsequal to the market value of
that asset as at that date, must be disregarded in determining the
aggregate capital gain or aggregate capital 1oss of that transferee
company for purposes of the Eighth Schedule: Provided that the
amount of any capital loss so disregarded may be deducted from
the amount of any capital gain determined in respect of the
disposal during that year or any subsequent year of assessment of
any other asset acquired by that transferee company from the
transferor company in terms of an intra-group transaction; or

(b) that asset constitutes—
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trading stock in the hands of that transferee company, so much of
the amount received or accrued in respect of the disposal of that
trading stock as does not exceed the market value of that trading
stock as at the beginning of that period of 18 months and so much
of the amount taken into account in respect of that trading stock
in terms of section 11(a) or 22(1) or (2) asisequal to the amount
so taken into account in terms of subsection (2)(b); or

an allowance asset in the hands of that transferee company, so
much of any allowancein respect of that asset that isrecovered or
recouped by or included in theincome of that transferee company
as a result of that disposal as does not exceed the amount that
would have been recovered had that asset been disposed of at the
beginning of that period of 18 months for an amount equal to the
market value of that asset as at that date,

must be deemed to be attributable to a separate trade carried on by that
transferee company, the taxable income or assessed loss from which
trade may not be set off against any assessed loss or baance of
assessed loss of that transferee company.

(6) No

election may be made in terms of paragraph (c) of the definition

of ‘intra-group transaction’ in subsection (1) in respect of the disposal of
any asset where—
(a) that asset constitutes a financial instrument, unless—

0]

(i)

(iii)

(iv)

that financial instrument constitutes a debt due to that transferor

company in respect of goods sold or services rendered by that

transferor company in the course of carrying on any business

where the amount of that debt is or wasincluded in the income of

that transferor company and that debt istransferred as an integral

part of a going concern;

the total market value, immediately prior to that disposal, of all

financial instruments so transferred (other than financia instru-

ments contemplated in paragraph (i)), does not exceed five per

cent of the total market value of all assets of any business which

is transferred as a going concern; or

that financial instrument is being transferred to any transferee

company regulated in terms of —

(aa) the Banks Act, 1990 (Act No. 94 of 1990);

(bb) the Financial Markets Control Act, 1989 (Act No. 55 of
1989);

(cc) the Long Term Insurance Act, 1998 (Act No. 52 of 1998);

(dd) the Short Term Insurance Act, 1998 (Act No. 53 of 1998);

(ee) the Stock Exchanges Control Act, 1985 (Act No. 1 of
1985);0r

(ff) the Unit Trusts Control Act, 1981 (Act No. 54 of 1981), or
its successor the Collective Investment Schemes Control
Act, 2002; or

that financial instrument constitutes an equity share in a

controlled group company in relation to that transferor company

and that controlled group company is not a domestic financial

instrument holding company or foreign financial instrument

holding company immediately prior to that disposal; or

(b) 4l the receipts and accruas of the transferee company are exempt

from

(A).

tax in terms of section 10(1)(cA), (cH), (cM), (cN), (d), (t) and
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Unbundling transactions

46. (1) For purposes of this section, ‘unbundling transaction’ means any

transaction in termsof which equity shares of acompany whichisaresident
(hereinafter referred to as the ‘unbundled company’)—
(@) are disposed of by a company (hereinafter referred to as the
‘unbundling company’) which, if listed, is a resident;
(b) to the extent those shares (hereinafter referred to as ‘distributable
shares') so disposed of were acquired by that unbundling company—
(i) at least 18 months immediately prior to that disposal, and for
purposes of this subsection, that unbundling company must be
deemed to have acquired—

(aa) any shares acquired in terms of a substitution, as contem-
plated in paragraph 78(2) of the Eighth Schedule, at the
sametime asthe previously held shares exchanged therefor;

(bb) any shares previously held by one or more other companies
which al formed part of the same group of companies as
that unbundling company during that 18 month period at the
same time as those shares were acquired by any of those
companies;

(cc) any shares acquired in terms of any transaction contem-
plated in this Part or any transaction that would have
constituted a transaction contempl ated—

(i) insection 42, 45 or 47 had an el ection been made for
the provisions of that section to apply; or
(if) in section 42, 43 or 44 had the market value of the
asset transferred in exchange for those shares
exceeded the base cost or the amount taken into
account in respect of that asset as contemplated in
section 42(1)(a), 43(1)(a) or 44(6); or
(ii) in exchange for an issue of equity shares by that unbundling
company; and
(c) at least 18 months immediately prior to that disposal al the
distributable shares—
(i) wherethat unbundled company is alisted company, constitute—

(aa) morethan 25 per cent of the equity shares of that unbundled
company in the case where no other shareholder holds an
equal or greater amount of equity shares in that unbundled
company; or

(bb) in any other case, at least 35 per cent of the equity shares of
that unbundled company; or

(ii) where that unbundled company is an unlisted company, consti-
tute more than 50 per cent of the equity shares of that unbundled
company; and

all the equity shares contemplated in subparagraph (a) are disposed of—

(i) wherethat unbundling company isalisted company, to the sharehold-
ersof that unbundling company aslong as the shares of the unbundled
company are listed within 12 months after that disposal; or

(i) where that unbundling company is an unlisted company, to any
shareholder of that unbundling company that forms part of the same
group of companies as that unbundling company,
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in accordance with the effective interest of those shareholders or that

shareholder, as the case may be, in the shares of that unbundling company.

(2) Where an unbundling company disposes of any distributable shares
to a shareholder in terms of an unbundling transaction that unbundling
company must be deemed to have disposed of those shares for proceeds
equal to—

(a) inthecase of sharesheld as capital assets, the base cost of those shares
on the date of that disposal; or

(b) in the case of shares held as trading stock, the amount taken into
account in respect of those sharesin terms of section 11(a) or 22(1) or
).

(3) Where a shareholder acquires distributable shares in terms of an
unbundling transaction—

(a) that shareholder must be deemed to have acquired the equity shares
held in the unbundling company (hereinafter referred to as the
‘previously held shares') and those distributable shares at a cost equal
to—

(i) wherethe previously held shareswere held by that shareholder as
trading stock, the amount taken into account by that person in
respect of the previously held shares as contemplated in section
11(a) or 22(1) or (2); or

(it) wherethe previously held shareswere held by that shareholder as
capital assets, the expenditure in respect of those shares
allowablein terms of paragraph 20 of the Eighth Schedule, or the
amount of the market value of those shares determined by that
shareholder as contemplated in paragraph 29(4) of the Eighth
Schedule; and

(b) that shareholder must determine the portion of the cost contemplated
in paragraph (a) that must be attributed to those distributable shares,
by determining an amount which bears to that cost the same ratio that
the market value of those distributable shares, as at the close of the day
after the date of that disposal, bearsto the sum of the market values, as
at the close of that day, of the previously held shares and of those
distributable shares, which amount must, where the shareholder held
the previously held shares as—

(i) capital assets and acquired those distributable shares as capital
assets, be treated as an expenditure actually incurred and paid by
that shareholder in respect of those distributable shares for the
purposes of paragraph 20 of the Eighth Schedule; or

(if) trading stock and acquired those distributable shares as trading
stock, be treated as the amount to be taken into account by that
shareholder in respect of those distributable shares for the
purposes of section 11(a) or 22(1) or (2); and

(c) that shareholder must determine the portion of the cost contemplated
in paragraph (a) that must be attributed, after that unbundling
transaction, to the previously held shares, by reducing that cost by the
amount determined in terms of paragraph (b);

(d) that shareholder’'s previously held shares and those distributable
shares must be deemed to be the same shares in respect of the date of
acquisition of those shares and the date of incurral of any expenditure
in respect of those shares.

(4) Where distributable shares are disposed of by an unbundling
company to a shareholder in terms of an unbundling transaction and that
shareholder held the previously held shares in that unbundling company as
a result of the exercise, by that shareholder, of a right contemplated in
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section 8A, a portion of any gain made by that shareholder in the exercise

of that right to acquire those previously held shares must be included in the

income of that shareholder—

(@) in the year of assessment during which that shareholder becomes
entitled to dispose of those distributabl e shares, which portion shall be
an amount which bears to such gain the same ratio as that
contemplated in paragraph (3)(b); and

(b) intheyear of assessment during which that person becomes entitled to
dispose of the previously held shares, which portion shall be
calculated by reducing such gain by the amount which has been
determined or is to be determined in terms of paragraph (a).

(5) Where distributable shares are disposed of by an unbundling
company to a shareholder in terms of an unbundling transaction—

(a) the disposal by that unbundling company of the distributable shares
must be deemed not to be a dividend with respect to that unbundling
company for the purposes of section 64B(3); and

(b) any distributable shares acquired by a company in terms of that
disposal must be deemed—

(i) not to be a dividend which accrued to that company for the
purposes of section 64B(3); and

(i) to be profits which are not of a capital nature for the purposes of
section 64B(5)(c).

(6) Any distributable shares disposed of by an unbundling company in
terms of an unbundling transaction, must be deemed to have been disposed
of first from the share premium account of that unbundling company.

(7) The provisions of this section do not apply—

(@) where the unbundled company is a domestic financial instrument
holding company immediately prior to that disposal; or

(b) in respect of any disposal of distributable shares in terms of an
unbundling transaction to a shareholder who is not a resident, where
that shareholder acquires more than five per cent of those distributable
shares.

Transactions relating to liquidation, winding-up and deregistration

47. (1) For the purposes of this section ‘liquidation distribution’ means

any transaction—

(@ in terms of which any company (hereinafter referred to as the
‘liquidating company’) disposes of all its assetsin anticipation of or in
the course of the liquidation, winding up or deregistration of that
company to another company (hereinafter referred to as the *holding
company’) which is a resident and which holds, on the date of that
disposal, at least 75 per cent of the equity shares of that liquidating
company; and

(b) in respect of which that liquidating company and that holding
company have jointly elected that this section appliesin respect of all
the assets so disposed of by that liquidating company to that holding
company.

(2) Where a liquidating company disposes of—

(a) a capital asset in terms of a liquidation distribution to its holding
company which acquires it as a capital asset—

(i) that liquidating company must be deemed to have disposed of
that asset for an amount equal to the base cost of that asset on the
date of the disposal thereof; and

(ii) that liquidating company and that holding company must, for
purposes of determining any capital gain or capital lossin respect
of adisposal of that asset by that holding company, be deemed to
be one and the same person with respect to—

(aa) the date of acquisition of that asset by that liquidating
company and the amount and date of incurral by that
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liquidating company of any expenditure in respect of that
asset alowable in terms of paragraph 20 of the Eighth
Schedule; and

(bb) any valuation of that asset effected by that liquidating
company as contemplated in paragraph 29(4) of the Eighth
Schedule; or

an asset held by it astrading stock in terms of aliquidation distribution

to its holding company which acquires it as trading stock—

(i) that liquidating company must be deemed to have disposed of
that asset for an amount egual to the amount taken into account
by that liquidating company in respect of that asset in terms of
section 11(a) or 22(1) or (2), and

(ii) that liquidating company and that holding company must, for
purposes of determining any taxable income derived by that
holding company from atrade carried on by it, be deemed to be
one and the same person with respect to the date of acquisition of
that asset by that liquidating company and the amount and date of
incurral by that liquidating company of any cost or expenditure
incurred in respect of that asset as contemplated in section 11(a)
or 22(1) or (2).

(3) Where a liquidating company disposes of—

@

(b)

an asset that constitutes an allowance asset in that liquidating

company’s hands to its holding company in terms of a liquidation

distribution and that holding company acquires that asset as an
allowance asset—

(i) no alowance alowed to that liquidating company in respect of
that asset must be recovered or recouped by that liquidating
company or included in that liquidating company’s income for
the year of that transfer; and

(ii) that liquidating company and that holding company must be
deemed to be one and the same person for purposes of
determining the amount of any allowance—

(aa) to which that holding company may be entitled in respect of

that asset; or
(bb) that is to be recovered or recouped by or included in the
income of that holding company in respect of that asset; or
acontract to its holding company as part of adisposal of abusinessas
agoing concern in terms of aliquidation distribution and that contract
imposes an obligation on that liquidating company in respect of which
an alowance in terms of section 24C was allowable to that liquidating
company for the year preceding that in which that contract is
transferred or would have been alowable to that liquidating company
for the year of that transfer had that contract not been so transferred—

(i) no alowance alowed to that liquidating company in respect of
that obligation must be included in that liquidating company’s
income for the year of that transfer; and

(if) that liguidating company and that holding company must be
deemed to be one and the same person for purposes of
determining the amount of any allowance—

(aa) to which that holding company may be entitled in respect of
that obligation; or

(bb) that isto be included in the income of that holding company
in respect of that obligation.

(4) Where the holding company acquires any asset from the liquidating
company in terms of a liquidation distribution and that holding company
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disposes of that asset within a period of 18 months after so acquiring that

asset and—

(a) that asset congtitutes a capital asset in the hands of that holding
company—
(i) somuch of any capital gain determined in respect of the disposal

(i)

of that asset as does not exceed the amount that would have been
determined had that asset been disposed of at the beginning of
that period of 18 monthsfor proceeds equal to the market value of
that asset as at that date, may not be taken into account in
determining any net capital gain or assessed capital loss of that
holding company but is subject to paragraph 10 of the Eighth
Schedulefor purpose of determining an amount of taxable capital
gain derived from that gain, which taxable capital gain may not
be set off against any assessed loss or balance of assessed |oss of
that holding company; or

so much of any capital loss determined in respect of the disposal
of that asset as does not exceed the amount that would have been
determined had that asset been disposed of at the beginning of
that period of 18 monthsfor proceedsequal to the market value of
that asset as at that date must be disregarded in determining the
aggregate capital gain or aggregate capital loss of that holding
company for purposes of the Eighth Schedule: Provided that the
amount of any capital loss so disregarded may be deducted from
the amount of any capital gain determined in respect of the
disposal during that year or any subsequent year of assessment of
any other asset acquired by that holding company from the
liquidating company in terms of that liquidation distribution; or

(b) that asset constitutes—

0]

(i)

trading stock in the hands of that holding company, so much of
the amount received or accrued in respect of the disposal of that
trading stock as does not exceed the market value of that trading
stock as at the beginning of that period of 18 months and so much
of the amount taken into account in respect of that trading stock
in terms of section 11(a) or 22(1) or (2) asis equal to the amount
so taken into account in terms of subsection (2)(b); or

an allowance asset in the hands of that holding company, so much
of any allowance in respect of that asset that is recovered or
recouped by or included in the income of that holding company
as a result of that disposal as does not exceed the amount that
would have been recovered had that asset been disposed of at the
beginning of that period of 18 months for an amount equal to the
market value of that asset as at that date,

must be deemed to be attributable to a separate trade carried on by that
holding company, the taxable income or assessed loss from which
trade may not be set off against or added to any assessed loss or
balance of assessed loss of that holding company.

(5) Where a holding company disposes of any equity share in a
liquidating company as a result of the liquidation of that liquidating
company, that holding company must be treated to have disposed of that
share for an amount equal to—

(@) inthe case of that share held as a capital asset, the base cost of that
share on the date of that disposal; or

10

15

20

25

30

35

40

45

50



140

(b) in the case of a share held as trading stock, the amount taken into
account in respect of that share in terms of section 11(a) or 22(1) or
).

(6) The provisions of this section do not apply where—

(a) 4l the receipts and accruals of the holding company are exempt from
tax in terms of section 10(1)(cA), (cH), (cM), (cN), (d), (t) and (tA);

(b) the liquidating company constitutes a domestic financial instrument
holding company or foreign financia instrument holding company
immediately prior to that disposal;

(c) theliquidating company has not, within a period of six months after
the date of the liquidation distribution, taken such steps contemplated
in section 41(4) to liquidate, wind up or deregister that company:
Provided that any tax which becomes payable as a result of the
application of this paragraph shall be recoverable from the holding

company.” .
(2) Subsection (1) shall come into operation on 6 November 2002 and shall apply in
respect of any disposal on or after that date.

Amendment of section 56 of Act 58 of 1962, as amended by section 18 of Act 90 of
1964, section 25 of Act 55 of 1966, section 33 of Act 89 of 1969, section 38 of Act 85
of 1974, section 21 of Act 113 of 1977, section 13 of Act 101 of 1978, section 23 of Act
96 of 1981, section 31 of Act 94 of 1983, section 4 of Act 30 of 1984, section 28 of Act
121 of 1984, section 18 of Act 96 of 1985, section 21 of Act 85 of 1987, section 26 of
Act 90 of 1988, section 28 of Act 141 of 1992, section 32 of Act 113 of 1993, section
18 of Act 36 of 1996, section 39 of Act 30 of 1998, section 38 of Act 30 of 2000, section
41 of Act 59 of 2000, section 45 of Act 60 of 2001 and section 24 of Act 30 of 2002

35. Section 56 of the Income Tax Act, 1962, is hereby amended—
(a) by the deletion in subsection (1) of paragraph (q); and
(b) by the addition to subsection (1) of the following paragraph:
“(r) to the extent that the disposal is deemed to be adividend in terms of
section 64C." .

Amendment of section 64B of Act 58 of 1962, asinserted by section 34 of Act 113 of
1993 and amended by section 12 of Act 140 of 1993, section 24 of Act 21 of 1994,
section 29 of Act 21 of 1995, section 21 of Act 36 of 1996, section 13 of Act 46 of 1996,
section 25 of Act 28 of 1997, section 35 of Act 53 of 1999, section 39 of Act 30 of 2000,
section 42 of Act 59 of 2000, section 18 of Act 5 of 2001, section 48 of Act 60 of 2001
and section 25 of Act 30 of 2002

36. (1) Section 64B of the Income Tax Act, 1962, is hereby amended—
(a) by the deletion in subsection (1) of the definitions of “ affected company” ,
“ holding company” and “ intermediate company” ;
(b) by the substitution in subsection (1) for the definition of “intermediate
company” of the following definition:
“* intermediate company’ means any company at least 75 percent of
whose equity share capital is held by—
(a) the first-mentioned company in the definition of [*holding com-
pany’] ‘controlling group company’; or
(b) (i) one or more companies which are intermediate companies in
terms of paragraph (a); or

(if) a['holding company’] controlling group company and one or

more companies referred to in subparagraph (i);” ;
(c) by the substitution in subsection (5) for paragraph (c) of the following
paragraph:
“(c) so much of any dividend distributed in the course or in anticipation
of the liquidation or winding up or deregistration of a company, as
is shown by the company to be a—

(i) distribution of profits derived during any year of assessment
which ended not later than 31 March 1993, (other than any
such profits derived by way of the revaluation of trading stock
held by such company); or
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(ii) distribution of profits of a capital nature (other than capital

profits attributable to the disposal of any asset on or after
1 October 2001 which capital profits must, in the case of an
asset acquired before that date, be limited to the amount of
profit determined as if that asset had been acquired on
1 October 2001 for a cost equa to the market value of that
asset on that date as contemplated in paragraph 29 of the
Eighth Schedule):

Provided that where such dividend is distributed in anticipation of

the liquidation or winding-up or deregistration of a company and

such company—

(i) has not within six months taken such steps as [may be
prescribed by the Minister by regulation in the Gazette]
contemplated in section 41(4) to liquidate, wind up or
deregister that company [within such period specified by the
Minister in those regulations]; or

(i) hasat any stage withdrawn any step taken to liquidate, wind up
or deregister that company, as contemplated in paragraph (i),
or does anything to invalidate any such step so taken, with the
result that the company is or will not be liquidated, wound up
or deregistered,

the provisions of this paragraph and of subsection (3)(b) shal be
deemed not to have applied to such dividend and any secondary tax
on companies which becomes payable as a result thereof shall be
recoverable from the shareholders to whom such dividend was
distributed in the same proportion as such dividend was so
distributed:” ;

(d) by the substitution in subsection (5) for paragraph (d) of the following

paragraph:
“(d) so much of any dividend declared by a [unit] portfolio of a

collective investment scheme referred to in paragraph (e)(i) of the
definition of “ company” in section 1 as represents a distribution [of
interest or] of dividends referred to in section 11(s) received by or
accrued to such [unit] portfolio;” ;

(e) by the substitution in subsection (5) for paragraph (f) of the following

paragraph:
“ (f) any dividend declared by a company to a shareholder (as defined in

Part 111) of that company if—

(i) that shareholder is a company forming part of the same group
of companies as the company declaring the dividend,;
(i) totheextent thedividend isderived out of profits earned by the
company declaring the dividend during any period when that
company formed part of the same group of companies as the
shareholder to whom the dividend was declared;
(iii) that shareholder is a resident;
(iv) at least 90 per cent of that shareholders’ profits (excluding
profits derived by way of dividends) were derived from a
source within the Republic during the three years of assess-
ment immediately preceding the date of declaration; and
(v) the company declaring the dividend elects the exemption
under this paragraph to apply by submitting this election—
(aa) no later than the last day on which the secondary tax on
companies would otherwise be due but for this paragraph
(or no later than any other subsequent date prescribed by
the Commissioner), and

(bb) in such form as the Commissioner may prescribe;” ;
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(f) by the substitution in subsection (10) for paragraph (a) of the following
paragraph:
“(a) in the case of a company [which is listed on a recognized stock
exchange] contemplated in paragraph (a) or (b) of the definition of
‘listed company’ or a subsidiary (as defined in section 1 of the
CompaniesAct, 1973 (Act No. 61 of 1973)), of any such company,
it had not prior to that date paid the dividend to the shareholders
concerned or publicly announced the declaration thereof; or” .
(2) (a) Subsection (1)(a), (b) and (e) shall come into operation on the date of
promulgation of thisAct.
(b) Subsection (1)(c) shall come into operation on 1 January 2003 and shall apply in
respect of any dividend declared on or after that date.
(c) Subsection (1)(d) shall come into operation on the date that the Collective
Investment Schemes Control Act, 2002, comes into operation.

Amendment of section 64C of Act 58 of 1962, asinserted by section 34 of Act 113 of
1993 and amended by section 13 of Act 140 of 1993, section 25 of Act 21 of 1994,
section 30 of Act 21 of 1995, section 22 of Act 36 of 1996, section 40 of Act 30 of 1998,
section 36 of Act 53 of 1999, section 40 of Act 30 of 2000 and section 43 of Act 59 of
2000

37. (1) Section 64C of the Income Tax Act, 1962, is hereby amended—
(a) by the addition to subsection (1) of the following definition:
“* share incentive scheme’ means a scheme in terms of which not more

than 20 per cent of the equity share capital of a company is—
(a) held by the directors and full-time employees of —
(i) such company; or
(if) an associated ingtitution, as defined in paragraph 1 of the
Seventh Schedule, in relation to such company,
in terms of a share incentive scheme carried on for their own
benefit;
(b) held by a trustee for the benefit of such directors and employees
under a scheme referred to in section 38(2)(b) of the Companies
Act, 1973 (Act 61 of 1973); or
(c) collectively held by such directors and full-time employees, and
such atrustee.” ;
(b) by the substitution for subsection (2) of the following subsection:
“(2) For the purposes of section 64B any amount which isin terms of
subsection (3) deemed to have been distributed by a company [to a
recipient, ] shall, subject to the provisions of subsection (4), be deemed
to be adividend declared by such company out of that company’s profits
(determined in respect of the most recent year of assessment and which
are available for distribution) to a shareholder, where that shareholder—
(a) receivesadeemed distribution as contemplated in subsection (3); or
(b) is a connected person in relation to any person who receives a
deemed distribution as contemplated in subsection (3),
notwithstanding the fact that such amount may have been so distributed
by way of aloan or credit to the recipient or that the recipient may in
consequence of such distribution have assumed any other form of
obligation to make a future payment to the company.” ;
(c) by the substitution in subsection (3) for the words preceding paragraph (a) of
the following words:
“(3) For the purposes of subsection (2) an amount shall be deemed to
have been distributed by a company [to a recipient] if—";
(d) by the substitution in subsection (4) of paragraph (h) of the following
paragraph:
“(h) to aloan made by any company to any other company within the
same group of companies if that loan is utilised by that other
company in the Republic;” .
(2) Subsection (1) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of any amount distributed on or after that date.
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Amendment of section 66 of Act 58 of 1962, as amended by section 10 of Act 6 of
1963, section 19 of Act 90 of 1964, section 27 of Act 88 of 1971, section 22 of Act 91
of 1982, section 19 of Act 65 of 1986, section 23 of Act 85 of 1987, section 37 of Act
101 of 1990, section 26 of Act 21 of 1994, section 41 of Act 30 of 2000, section 19 of
Act 5 of 2001, section 17 of Act 19 of 2001 and section 26 of Act 30 of 2002

38. (1) Section 66 of the Income Tax Act, 1962, is hereby amended—
(@) by the substitution in subsection (1) for paragraph (a) of the following
paragraph:

“(a) The Commissioner shall annually give public notice that al
persons who are personally or in a representative capacity liable to
taxation under the provisions of thisAct [and] or are required to furnish
returns for the assessment of tax, shall within sixty days after the date of
such notice, or within such further time as the Commissioner may for
good cause alow, furnish returns for the purposes of assessments in
respect of the years of assessment specified in such notice.” ;

(b) by the substitution in subsection (1) for subparagraph (vi) of paragraph (b) of
the following subparagraph:

“(vi) any resident who holds any fundsin foreign currency as defined in
section 78(3) or owns any assets outside the Republic, or to whom
any income or gain from any funds in foreign currency or assets
outside the Republic would be attributable during the relevant year
of assessment in terms of section 7 or Part X of the Eighth
Schedule.” ;

(c) by the substitution for subsection (13) of the following subsection:

“(13) The return of income to be made by any person [in respect of
the year of assessment ended the thirtieth day of June, 1962, or by
any person (other than a company)] in respect of any year of
assessment [referred to in subparagraph (i) of paragraph (b) of
subsection (1) of section five] shall be afull and true return—

(a) inthe case of aperson (other than acompany), for the whole period
of twelve months ending upon the last day of the year of assessment
under charge; or

(b) in the case of a company, for the whole period of the relevant
financial year of that company comprising the year of assessment:
[Provided that where it is established to the satisfaction of the
Commissioner that the income of a person cannot be conve-
niently returned for that period, the Commissioner may accept
returns made up to a date agreed to by him which returns shall
be deemed for all purposes of this Act to be returns for the
periods covered by the years of assessment under charge, and
the taxpayer shall not without the consent of the Commissioner
beentitled tomakeareturn in respect of any subsequent year of
assessment to a date other than the date so agreed to].” ;

(d) by the deletion of subsections (13)bis, (13)ter, (13)quat and (13)quin;
(e) by theinsertion after subsection (13) of the following subsections:
“(13A) Where—

(a) it is established to the satisfaction of the Commissioner that the
whole or any portion of the income of any person to whom the
provisions of subsection (13)(a) apply cannot be conveniently
returned for any year of assessment, the Commissioner may, subject
to such conditions as he or she may impose, accept accounts in
respect of the whole or a portion of the taxpayer’sincome drawn to
a date agreed to by the Commissioner, whether for a longer or
shorter period than the year of assessment under charge, and the
income disclosed in any such accounts must be deemed to be
income of that person in respect of that year under charge;
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(b) any such accounts are drawn to a date later than the last day of the
year of assessment, no further regard shall be had to the income
disclosed by those accounts for purposes of any subsequent year of
assessment;

(c) any such accounts are drawn to a date falling within the year of
assessment and the person concerned dies or his or her estate is
sequestrated during the interim period between that date and the last
day of theyear of assessment, any income received by or accrued to
that person during that interim period must be deemed to be part of
that person’s income for the year of assessment.

(13B) For the purposes of subsections (13), (13A) and (14), the word

‘income’ must be construed as including any aggregate capital gain or

aggregate capital loss.” .

(2) Subsection (1) shall be deemed to have come into operation on 1 July 2002 and
shall apply in respect of years of assessment commencing on or after that date.

Amendment of section 69 of Act 58 of 1962, as amended by section 41 of Act 30 of
1998

39. Section 69 of the Income Tax Act, 1962, is hereby amended by the substitution in
subsection (2) for the words preceding paragraph (a) of the following words:
“(2) In addition to the returns specified in subsection (1), every person[,
whether a taxpayer or not,] shall, if required by the Commissioner—" .

Substitution of section 70A of Act 58 of 1962, asinserted by section 21 of Act 5 of
2001 and substituted by section 49 of Act 60 of 2001

40. (1) Thefollowing section is hereby substituted for section 70A of the Income Tax
Act, 1962:

“Return of information by [Unit] Portfolio of Collective Investment
Scheme

70A. Any [unit] portfolio of a collective investment scheme contem-

plated in paragraph (e)(i) of the definition of ‘company’ in section 1, and

any [unit] portfolio comprised in any [unit trust] collective investment

schemein property [sharesauthorised under the Unit Trust Control Act,

1981 (Act 54 of 1981) contemplated in Part V of the Collective Investment

Schemes Control Act, 2002, managed or carried on by a company

registered under section 42 of that Act for the purposes of Part V of that Act,

shall furnish to the Commissioner an annual return in such form and within

such time and containing such information as the Commissioner may
prescribe.” .

(2) Subsection (1) shall comeinto operation on the date that the Collective Investment

Schemes Control Act, 2002, comes into operation.

Substitution of section 71 of Act 58 of 1962

41. Thefollowing section is hereby substituted for section 71 of the Income Tax Act,
1962:

“ Return of paymentsin respect of bearer warrants

71. Every bank carrying on businessin the Republic or company dealing
in or negotiating bearer warrants shall keep arecord in such form, including
any electronic form, as the Commissioner may prescribe of al paymentsin
respect of interest or dividends made to any person by means of bearer
warrants, and shall in such manner and form and at such times as may be
prescribed or as the Commissioner may require, furnish particulars of such
payments.” .
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Amendment of section 72A of Act 58 of 1962, asinserted by section 46 of Act 59 of
2000

42. (1) Section 72A of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution for the heading of the following heading:

“Return as to participation right in controlled foreign [entity]
company” ;
(b) by the substitution in subsection (1) for paragraphs (a) and (b) of thefollowing
paragraphs:

“(a) directly or indirectly holds not less than 10 per cent of the
participation [or voting] rights [or control] in any controlled
foreign [entity as contemplated in section 9D] company; and

(b) together with any connected person in relation to such resident, in
aggregate holds more than 50 per cent of the total participation [or
voting] rights [or control] in such controlled foreign [entity]
company,” ;

(c) by the substitution in subsection (1) for the words following paragraph (b) but
preceding the proviso of the following words:

“ shall submit to the Commissioner a return containing the information

contemplated in subsection (2) relating to such controlled foreign

[entity] company, in such form and within such time as may be

prescribed by the Commissioner:” ;

(d) by the substitution in subsection (2) for paragraphs (a), (b), (c) and (d) of the
following paragraphs:

“(a) the name, address and country of residence of such controlled
foreign [entity] company;

(b) adescription of the various classes of participation rights in such
controlled foreign [entity] company;

(c) the percentage and class of participation [or voting] rights held by
such resident whether directly, indirectly or together with connected
persons;

(d) the percentage and class of participation rights held by any other
resident (whoisaconnected personin relation to such resident) who
directly or indirectly holds not less than 10 per cent of the
participation [or voting rights] in such controlled foreign [entity]
company;” ;

(e) by the substitution in subsection (2) for the wordsin paragraph (€) preceding
subparagraph (i) of the following words:

“a description of the receipts and accruals of such controlled foreign

[entity] company which are—";

() by the substitution in subsection (2) for paragraph (f) of the following
paragraph:

“(f) a description of any amount of tax proved to be payable by such
controlled foreign [entity] company to the government of any other
country in respect of any income contemplated in paragraph (e)(i),
including particulars relating to the country in which such tax was
payable and the underlying profits to which such foreign tax
relates.” ;

(g) by the substitution in subsection (3) for paragraph (b) of the following
paragraph:

“(b) have available for submission to the Commissioner when so
reguested, an income statement and balance sheet of such controlled
foreign [entity] company prepared in accordance with the laws of
the country of which such controlled foreign [entity] company isa
resident, or internationally accepted accounting practice.” .

(2) Subsection (1) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of years of assessment ending on or after that date.
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Amendment of section 73A of Act 58 of 1962, asinserted by section 22 of Act 5 of
2001

43. Section 73A of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

“ (1) A person [whose gross income consists of amounts other than
those derived solely by way of salary, wagesor similar compensation
for personal service shall] who is required to render areturn or who is
not so required but has rendered a return must retain all records relevant
to that return for a period of [four] five years from the date upon which
the return relevant to the last entry in those records was received by the
Commissioner.” ; and

(b) by the addition of the following subsection:

“(3) The records contemplated in subsection (1) must be retained in
such form, including any electronic form, as may be prescribed by the
Commissioner.” .

Amendment of section 73B of Act 58 of 1962, as inserted by section 22 of Act 5 of
2001

44. Section 73B of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:
“ (1) A person [shall] must retain all records required to determine the
taxable capital gain or assessed capital loss of that person for a period of
[four] five years from the date on which the return for that year of
assessment was received by the Commissioner.” ; and
(b) by the addition of the following subsection:
“(4) The records contemplated in subsections (1) and (2) must be
retained in such form, including any electronic form, as may be
prescribed by the Commissioner.” .

Amendment of section 75 of Act 58 of 1962, as amended by section 40 of Act 101 of
1990, section 34 of Act 129 of 1991, section 30 of Act 141 of 1992, section 35 of Act
113 of 1993, section 27 of Act 21 of 1994, section 15 of Act 46 of 1996, section 39 of
Act 53 of 1999, section 44 of Act 30 of 2000, section 23 of Act 5 of 2001, section 18
of Act 19 of 2001 and section 52 of Act 60 of 2001

45, Section 75 of the Income Tax Act, 1962, is hereby amended by the substitution in
subsection (1) for the words following paragraph (j) of the following words:
“shall be guilty of an offence and liable on conviction to a fine or to
imprisonment for a period not exceeding [12] 24 months.” .

Amendment of section 77 of Act 58 of 1962, as amended by section 25 of Act 69 of
1975, section 41 of Act 101 of 1990, section 35 of Act 129 of 1991 and section 31 of
Act 21 of 1995

46. (1) Section 77 of the Income Tax Act, 1962, is hereby amended—
(@) by the substitution in subsection (2) for the expression “ Controller and
Auditor-Genera” of the expression “ Auditor-Genera” ; and
(b) by the substitution for subsection (5) of the following subsection:

“(5) The Commissioner shall, in the notice of assessment, give notice
to the taxpayer that any objection to the assessment made must be sent to
him or her within [30 days after the date of the assessment] the period
contemplated in section 81." .

(2) Subsection (1)(b) shall come into operation on the date that section 53(1) of the
Second Revenue Laws amendment Act, 2001 (Act No. 60 of 2001), comes into
operation.
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Amendment of section 78 of Act 58 of 1962, as amended by section 25 of Act 5 of
2001 and section 27 of Act 30 of 2002

47. (1) Section 78 of the Income Tax Act, 1962, is hereby amended—
(8 by the substitution for subsection (1B) of the following subsection:

“(1B) The Commissioner shall estimate an amount of taxable income
derived from any funds or assets contemplated in subsection (1A), which
estimated amount shall be calculated by applying a percentage,
determined at the rate contemplated in paragraph (a) of the definition of
‘official rate of interest’ contemplated in paragraph 1 of the Seventh
Schedul e during the year of assessment to the estimated amount of those
funds or value of those assets or such higher amount as may be estimated
in terms of subsection (1).” ; and

(b) by the substitution in subsection (1C) for paragraph (b) of the following
paragraph:

“ (b) taken into account by the Commissioner during any succeeding
year of assessment in estimating the amount of any fundsin foreign
currency or value of any assets owned by that resident outside the
Republic, as contemplated in subsection (1A).” ;

(c) by the addition of the following subsection:

“(3) For the purposes of this section, ‘foreign currency’ means

currency other than the currency of the Republic.” .
(2) Subsection (1) shall come into operation on 1 January 2003.

Insertion of section 79B of Act 58 of 1962

48. (1) Thefollowing section is hereby inserted after section 79A of the Income Tax
Act, 1962:

“Withdrawal of assessments

79B. (1) The Commissioner may, notwithstanding the fact that no

objection has been lodged or appeal has been noted in terms of Part 111 of
Chapter 111, withdraw an assessment, which—
(&) wasissued to the incorrect taxpayer; or
(b) wasissued in respect of the incorrect year of assessment.
(2) Any assessment withdrawn by the Commissioner in terms of this

section shall for all purposes of this Act be deemed not to have been
issued.” .

(2) Subsection (1) shall come into operation on the date of promulgation of thisAct.

Amendment of section 89quat of Act 58 of 1962, asinserted by section 34 of Act 121
of 1984, substituted by section 22 of Act 65 of 1986 and amended by section 18 of
Act 70 of 1989, section 42 of Act 113 of 1993, section 15 of Act 140 of 1993, section
33 of Act 21 of 1995, section 24 of Act 36 of 1996, section 50 of Act 59 of 2000 and
section 29 of Act 5 of 2001

49. Section 89quat of the Income Tax Act, 1962, is hereby amended by the
substitution in subsection (1) for paragraphs (a) and (b) of the definition of “ effective
date” of the following paragraphs:

“ (a) where the provisional taxpayer is a company which has ayear of assessment
which ends on the last day of February or is a person (other than a company)
who has not been granted permission by the Commissioner under the
provisions of section [66(13)ter] 66(13A) to render accounts for a period
ending on adate other than the last day of February, the date falling [7] seven
months after the last day of such year; or

(b) inany other case, the datefalling [6] six months after the last day of such year
as applicable for the purposes of the provisions of paragraph 21 [22] or 23 of
the Fourth Schedule;” .
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Amendment of section 101 of Act 58 of 1962, asamended by section 29 of Act 90 of
1962, section 22 of Act 52 of 1970, section 39 of Act 94 of 1983, section 40 of Act 129
of 1991, section 27 of Act 36 of 1996 and section 49 of Act 30 of 2000

50. (1) Section 101 of the Income Tax Act, 1962, is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:
“(1) Every company carrying on business or having an office in the
Republic and every [unit] portfolio of a collective investment scheme
constituting a company in terms of paragraph (€)(i) of the definition of
‘company’ in section one, shall at al times be represented by an
individual residing therein.” ;
(b) by the substitution in subsection (2) for the second proviso of the following
proviso:
“ Provided further that in the case of any [unit] portfolio referred to in
subsection (1) the public officer of the relevant [management company]
manager registered in terms of section 42 of the Collective Investment
Schemes Control Act, 2002, shall be the public officer except in the event
of the winding-up of the [management company] portfolio , in which
event the manager, trustee or custodian appointed by the Registrar as
defined in section 1 of that Act or any competent division of the court, to
wind-up the portfolio [under the relevant unit trust scheme] shall be
the public officer.” ;
(c) by the substitution in subsection (5) for the first proviso of the following
proviso:
“Provided that in the case of any [unit] portfolio referred to in
subsection (1) the place at which any such notice or other document may
be served or delivered or to which any such notice or document may be
sent shall be the place appointed by the relevant [management
company] manager in regard to any notice or other document affecting
itself, or, in the event of the manager, trustee or custodian under the
relevant [unit trust] collective investment scheme becoming the public
officer, the place within the Republic appointed by the manager, trustee
or custodian and approved by the Commissioner:” .
(2) Subsection (1) shall comeinto operation on the date that the Collective Investment
Schemes Control Act, 2002, comes into operation.

Amendment of section 104 of Act 58 of 1962, asamended by section 50 of Act 30 of
2000

51. Section 104 of the Income Tax Act, 1962, is hereby amended by the substitution
in subsection (1) for the words following paragraph (d) of the following words:
“ shall be guilty of an offence and liable on conviction to afine or to imprisonment
for a period not exceeding [two] five years.” .

Substitution of section 105 of Act 58 of 1962

52. The following section is hereby substituted for section 105 of the Income Tax Act,
1962:

“Jurisdiction of courts

105. Any person charged with an offence under this Act mayl[,
notwithstanding anything to the contrary contained in any law,] be
tried in respect of that offence by any court having jurisdiction within any
area in which he resides or carries on business, in addition to any
jurisdiction conferred upon any court by any law.” .
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Amendment of section 106 of Act 58 of 1962, as substituted by section 29 of Act 69
of 1975, amended by section 26 of Act 103 of 1976 and section 51 of Act 30 of 2000

53. (1) Section 106 of the Income Tax Act, 1962, is hereby amended by the
substitution in subsection (2) for subparagraph (ii) of paragraph (d) of the following
subparagraph:

“(ii) if left with some adult person apparently residing at or occupying or employed
at the place appointed by the company under subsection (5) of section 101 or,
in the case of any [unit] portfolio of a collective investment scheme referred
to in paragraph (e)(i) of the definition of ‘company’ in section 1, the public
officer of which is the manager, trustee or custodian referred to in the said
subsection (5), by such manager, trustee or custodian, or where no such place
has been appointed by the company, [or] manager, trustee or custodian, asthe
casemay be, if left with some adult person apparently residing at or occupying
or employed at the last known office or place of business of the company, [or]
manager, trustee or custodian, as the case may be, in the Republic; or” .

(2) Subsection (1) shall comeinto operation on the date that the Collective Investment
Schemes Control Act, 2002, comes into operation.

Amendment of section 107 of Act 58 of 1962, asamended by section 26 of Act 65 of
1973, section 46 of Act 97 of 1986, section 29 of Act 21 of 1994, section 37 of Act 28
of 1997, section 46 of Act 30 of 1998, section 34 of Act 5 of 2001 and section 62 of Act
60 of 2001

54. Section 107 of the Income Tax Act, 1962, is hereby amended by the deletion of
paragraph (f) of subsection (1).

Amendment of paragraph 5 of First Scheduleto Act 58 of 1962, as substituted by
section 18 of Act 72 of 1963 and amended by section 23 of Act 52 of 1970, section 30
of Act 88 of 1971, section 28 of Act 103 of 1976, section 23 of Act 104 of 1980, section
26 of Act 96 of 1981, section 31 of Act 36 of 1996 and section 36 of Act 5 of 2001

55. Paragraph 5 of the First Schedul e to the Income Tax Act, 1962, is hereby amended
by the substitution for subparagraph (1) of the following subparagraph:

“(1) The value to be placed upon livestock for the purposes of this Schedule
shall, subject to the provisions of paragraph 4(1) [and subparagraph (2) of this
paragraph] as respects livestock held and not disposed of at the end of the year of
assessment, be the standard value applicable to the livestock.” .

Amendment of paragraph 11B of Fourth ScheduletoAct 58 of 1962, asinserted by
section 41 of Act 90 of 1988 and amended by section 22 of Act 70 of 1989, section 47
of Act 101 of 1990, section 46 of Act 129 of 1991, section 34 of Act 141 of 1992,
section 3 of Act 168 of 1993, section 40 of Act 21 of 1995, section 35 of Act 36 of 1996,
section 48 of Act 28 of 1997, section 53 of Act 30 of 1998, section 56 of Act 59 of 2000
and section 33 of Act 30 of 2002

56. (1) Paragraph 11B of the Fourth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution in the definition of “ net remuneration” in subparagraph (1)
for item (h) of the following item:

“ (h) the amount of any allowance or advance contemplated in paragraph [(bA) or]
(c) of the definition of ‘remuneration’ in paragraph (1);” .
(2) Subsection (1) shall be deemed to have come into operation on 1 August 2002.
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Amendment of paragraph 14 of the Fourth ScheduletoAct 58 of 1962, asamended
by section 40 of Act 88 of 1971 and section 50 of Act 101 of 1990

57. Paragraph 14 of the Fourth Schedule to the Income Tax Act, 1962, is hereby
amended by the addition of the following subparagraph:

“ (4) The records contemplated in subparagraph (1) must be maintained in such

form, including any electronic form, as may be prescribed by the Commissioner.” .

Amendment of paragraph 18 of Fourth Schedule to Act 58 of 1962, as added by
section 19 of Act 6 of 1963 and amended by section 28 of Act 90 of 1964, section 42
of Act 88 of 1971, section 49 of Act 85 of 1974, section 19 of Act 104 of 1979, section
26 of Act 65 of 1986, section 9 of Act 108 of 1986, section 23 of Act 70 of 1989, section
50 of Act 113 of 1993, section 37 of Act 36 of 1996, section 24 of Act 19 of 2001 and
section 34 of Act 30 of 2002

58. Paragraph 18 of the Fourth Schedule to the Income Tax Act, 1962, is hereby
amended by the deletion of subparagraphs (2), (3), (4) and (5).

Amendment of paragraph 21 of the Fourth Schedule to Act 58 of 1962, as
substituted by section 30 of Act 88 of 1965 and amended by section 46 of Act 88 of
1971

59. Paragraph 21 of the Fourth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution for the heading of the following heading:
“Payment of provisional tax by provisional taxpayers (other than
companies) [whoseincomeis not normally derived wholly or mainly
from farming, fishing or diamond digging]” ;
(b) by the substitution for subparagraph (2) of the following subparagraph:

“(2) If the Commissioner has in terms of [subsection (13)ter of
section sixty-six] section 66(13A) of this Act agreed to accept accounts
from any provisional taxpayer in respect of any year of assessment drawn
to adate falling after the end of such year, the period referred to in item
(a) of subparagraph (1) shall, notwithstanding the provisions of that
subparagraph, be reckoned from such date as the Commissioner upon
application of the taxpayer and having regard to the circumstances of the
case may approve, and in such case the last day of such year of
assessment shall for the purposes of item (b) of that subparagraph be
deemed to be the day preceding the first anniversary of the said date.” ;
and

(c) by the deletion of subparagraph (3).

Repeal of paragraph 22 of the Fourth Scheduleto Act 58 of 1962

60. (1) Paragraph 22 of the Fourth Schedule to the Income Tax Act, 1962, is hereby
repealed.

(2) Subsection (1) shall be deemed to have come into operation on 1 July 2002 in
respect of years of assessment commencing on or after that date.

Repeal of paragraph 26 of the Fourth Schedule to Act 58 of 1962, as amended by
section 48 of Act 129 of 1991

61. Paragraph 26 of the Fourth Schedule to the Income Tax Act, 1962, is hereby
repealed.
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Amendment of paragraph 1 of Seventh Schedule to Act 58 of 1962, as added by
section 46 of Act 121 of 1984 and amended by section 26 of Act 96 of 1985,
Government Notice No. R.2706 of 29 November 1985, section 33 of Act 65 of 1986,
Government Notice No. R.2683 of 19 December 1986, section 28 of Act 85 of 1987,
Government Notice No. R.714 of 14 April 1989, section 24 of Act 70 of 1989,
Government Notice No. R.763 of 29 March 1990, section 55 of Act 101 of 1990,
section 35 of Act 141 of 1992, section 52 of Act 113 of 1993, section 30 of Act 21 of
1994, section 40 of Act 36 of 1996, section 54 of Act 30 of 2000 and section 59 of Act
59 of 2000

62. Paragraph 1 of the Seventh Schedule is hereby amended—
(a) by the substitution for paragraph (b) of the definition of “ official rate of
interest” of the following paragraph:
* (b) in the case of aloan which is denominated in [a foreign] any other
currency, a market related rate of interest;” ;
(b) by the addition in the definition of “taxable benefit” of the following
paragraph:
“(d) any benefit or privilege received by or accrued to a person
contemplated in section 9(1)(e) stationed outside the Republic
which is attributable to that person’s services rendered outside the

Amendment of paragraph 1 of Eighth Schedule to Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 65 of Act 60 of 2001

63. (1) Paragraph 1 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the deletion of the definition of “ active business asset” ;
(b) by the deletion of the definition of “fi nancial instrument” ;
(c) by the deletion of the definition of “ foreign currency” ;
(d) by the insertion after the definition of “ruling price” of the following
definition:
“‘ gpecial trust’ means a trust contemplated in paragraph (a) of the
definition of ‘special trust’ in section 1;” .
(2) (a) Subsection (1)(a) shall be deemed to have come into operation on 1 October
2001.
(b) Subsection (1)(b) shall come into operation on the date of promulgation of this
Act.
(c) Subsection (1)(c) shall comeinto operation on the date of promulgation of thisAct
and shall apply in respect of years of assessment commencing on or after that date.
(d) Subsection (1)(d) shall come into operation from the commencement of years of
assessment ending on or after 1 January 2003.

Amendment of paragraph 2 of Eighth Schedule to Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 25 of Act 19 of 2001 and section
66 of Act 60 of 2001

64. Paragraph 2 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for item (b) of subparagraph (1) of the following item:
“ (b) the following assets [situated in the Republic] of a person who is not a
resident, namely—

(i) immovable property situated in the Republic held by that person or
any interest or right of whatever nature of that person to or in
immovable property situated in the Republic; or

(if) any asset [of a] which is attributable to a permanent establishment
of that person in the Republic [through which a tradeis carried
on in the Republic during the relevant year of assessment].” .
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Amendment of paragraph 4 of Eighth Schedule to Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 68 of Act 60 of 2001

65. Paragraph 4 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for subparagraph (a) of the following subparagraph:
“ (@) during that year, is equa to the amount by which the base cost of that asset
exceeds the proceeds received or accrued in [consegquence] respect of that
disposal; or” .

Amendment of paragraph 10 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001

66. Paragraph 10 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for subparagraph (a) of the following subparagraph:
“(a) in the case of anatural person or a special trust as defined in section 1 of the
Act, 25 per cent;” .

Amendment of paragraph 11 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 71 of Act 60 of 2001

67. (1) Paragraph 11 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution in subparagraph (2) for item (c) of the following item:

“(c) by a[unit] portfolio of acollective investment scheme in respect of
the issue of a [unit] participatory interest in that portfolio, or by a
[unit] portfolio in respect of the granting of an option to acquire a
[unit] participatory interest in that [unit] portfolio;” .

(b) by the substitution in subparagraph (2) for item (e) of the following item:

“ (e) by atrusteein respect of the distribution of an asset of the trust to a
beneficiary [who] to the extent that that beneficiary has a vested
right in that asset [prior to distribution];”;

(c) by the deletion in subparagraph (2) at the end of item (g) of the word “ or” ;
and
(d) by the addition in subparagraph (2) to the end of item (h) of the word “ or” .
(2) Subsection (1) shall comeinto operation on the date that the Collective Investment
Schemes Control Act, 2002, comes into operation.

Amendment of paragraph 12 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 72 of Act 60 of 2001

68. (1) Paragraph 12 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for subparagraph (5) of the following subparagraph:

“(5) (a) [Where] Subject to paragraph 67, this subparagraph applies where a
debt owed by a person to a creditor has been reduced or discharged by that
creditor—

(i) [without full] for no consideration [for that reduction or discharge]; or

(if) for a consideration which is less than the amount by which the face value of

the debt has been so reduced or discharged,

[that person will, to the extent that] but does not apply where the amount of that

reduction or discharge [did not constitute] constituted a capital gain in terms of

paragraph 3(b)(ii) or has [not] been taken into account in terms of section

20(1)(a)(ii) or paragraph 20(3). [be treated as having—]” .

(b) Where this subparagraph applies the person contemplated in item (a) shall be
treated as having—

[(a)](i) acquiredaclaim to so much of that debt that was reduced or discharged for
no consideration, or if a consideration was paid, to so much of the
reduction or discharge of the debt as exceeds the consideration, which
claim shall have a base cost of nil; and

[(b)](ii) disposed of that claim for proceeds equal to that reduction or discharge.” .
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(2) Subsection (1) shall—
(a) totheextentitincludesareferenceto paragraph 67 and paragraph 20(1)(a)(ii)
be deemed to have come into operation on 1 October 2001; and
(b) tothe extent that it amends the rest of paragraph 12, comesinto operation on
the date of promulgation.

Amendment of paragraph 13 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001

69. (1) Paragraph 13 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution in subparagraph (1) for the words preceding item (a) of the
following words:
“(1) Thetime of disposal of an asset [in consequence of] by means
of—";

(b) by the substitution in subparagraph (1) for the words preceding sub-item (i) of

item (a) of the following words:

“ (a) achange of ownership effected or to be effected from one person to
another because of an event, act, forbearance or by the operation of
law is, in the case of—"; and

(c) by thesubstitution in subparagraph (1) for the words preceding sub-item (i) of
item (g) of the following words:

“ the happening of an event contemplated in—".

(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 14 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001

70. Paragraph 14 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for the words preceding subparagraph (a) of the following
words:

“ For the purposes of this Schedule, in the case of spouses married in community of
property, where any [property] asset is disposed of by one of the spouses and that
[property] asset—".

Amendment of paragraph 20 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 26 of Act 19 of 2001 and section
75 of Act 60 of 2001

71. (1) Paragraph 20 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution in subparagraph (1) for item (f) of the following item:

“ (f) if that asset was acquired or disposed of by the exercise on or after
valuation date of an option acquired prior to the valuation date, the
valuation date value of that option, which value must be treated [to
be] as expenditure actualy incurred in respect of that asset on
valuation date for the purposes of this Part;” ;

(b) by the substitution in subparagraph (1) for the words in item (g) preceding
subitem (i) of the following words:

“(g) the following amounts actually incurred as expenditure directly
related to the cost of ownership of that asset, which is used wholly
and exclusively for business purposes or which constitutes a share
listed on arecognised stock exchange or [an] aparticipatory interest
inalunit] portfolio of acollective investment scheme [(other than
aunit portfolio comprised in any unit trust schemein property
shares|—";

(c) by the substitution in subparagraph (1) for the proviso to item (g) of the
following proviso:

“Provided that if that asset congtitutes a share listed on a recognised

[stock] exchange or [an] a participatory interest in a[unit] portfolio of a

collective investment scheme, the expenditure in respect of that asset

must for the purposes of this subparagraph be reduced by two-thirds;” ;
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(d) by the substitution in subparagraph (1) for sub-items (ii) and (iii) of item (h)
of the following sub-items:
“(ii) any other asset—

(aa) so much of an amount that has been included in that person’s
income in terms of section 8(5), as having been applied
towards the reduction of the purchase price of that asset;
[or]

(bb) where an amount has been included in that person’s gross
income in terms of paragraph (i) of the definition of ‘gross
income’ in section 1, the value placed on the asset under the
Seventh Schedule for purposes of determining the amount
so included in that person’s gross income; or

(cc) where an amount has been included in that person’s gross
income in terms of paragraph (h) of the definition of ‘gross
income’ in section 1 in respect of that asset, so much of that
amount so included as exceeds the amount of any allowance
granted to that person in terms of section 11(h);

(iii) [an interest] asharein a controlled foreign [entity as defined in
section 9D] company, an amount equal to the proportional amount
of the net income of that [entity] company (or any other controlled
foreign company in relation to that resident in which that controlled
foreign company directly or indirectly has an interest) which was
included in the income of that person in terms of section 9D during
any year of assessment (other than such portion of that proportional
amount which relates to the amount of any taxable capital gain
included in that [net income] proportional amount) plus the
proportional amount of the net capital gains of that controlled
foreign [entity] company, less the amount of any foreign dividend
distributed by that [entity] company to that person during any year
of assessment which was exempt from tax in terms of section
9E(7)(e)(i); or”.

(2) (a) Subsection (1)(a) shall be deemed to have come into operation on 1 October
2001.
(b) Subsections (1)(b) and (c) shall come into operation on the date that the Collective
Investment Schemes Control Act, 2002, comes into operation.
(c) Subsection (1)(d) shall in so far as it amends—
(i) paragraph 20(h)(ii), be deemed to have come into operation on 1 October
2001; and
(if) paragraph 20(h)(iii), come into operation on the date of promulgation and
shall apply in respect of years of assessment ending on or after that date.

Amendment of paragraph 24 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 76 of Act 60 of 2001

72. (1) Paragraph 24 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution for subparagraph (1) of the following subparagraph:
“(1) The base cost of an asset, other than an asset situated in the
Republic listed in paragraph 2(1)(b)(i) and (ii), acquired by a person
before the date on which that person became aresident is the sum of the
value of that asset determined in terms of subparagraphs (2) or (3) and
the expenditure allowable in terms of paragraph 20 incurred on or after
that date in respect of that asset.” ;
(b) by the substitution in subparagraph (2) for the words preceding item (a) of the
following words:
“(2) Where an asset [of a person who becomes a resident as|
contemplated in paragraph 12(4) has been disposed of by a person on or
after the date on which that person commenced to be a resident and the
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proceeds from that disposal and the expenditure allowable in terms of
paragraph 20 incurred prior to that date in respect of that asset are each
lower than the market value of that asset as at that date, that person must
be treated as having acquired that asset at a cost equal to the higher
of—";

(c) by the substitution for item (b) of subparagraph (2) of the following item:
“ (b) those proceeds | ess the expenditure allowabl e in terms of paragraph

20 incurred on or after that date in respect of that asset.” ;
(d) by the substitution for the words preceding item (a) of subparagraph (3) of the
following words:

“(3) Where an asset contemplated in paragraph 12(4) has been
disposed of by a person on or after the date on which that person
commenced to be a resident and the proceeds from the disposal of that
asset and the market value of that asset as at the date on which that person
commenced to be a resident are each lower than the expenditure
allowable in terms of paragraph 20 incurred prior to that date in respect
of that asset, that person must be treated as having acquired that asset at
acost equa to the higher of—"; and

(e) by the substitution for item (b) of subparagraph (3) of the following item:
“ (b) those proceeds | ess the expenditure allowabl e in terms of paragraph
20 incurred on or after that date in respect of that asset.” .
(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Substitution of paragraph 25 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and substituted by section 77 of Act 60 of 2001

73. (1) Thefollowing paragraph is hereby substituted for paragraph 25 of the Eighth
Schedule to the Income Tax Act, 1962:

“ Determination of base cost of pre-valuation date assets

25. The base cost of a pre-valuation date asset (other than an identical
asset in respect of which paragraph 32(3A) has been applied), is the sum of
the valuation date value of that asset, as determined in terms of paragraph
26, 27 or 28 and the expenditure alowable in terms of paragraph 20
incurred on or after the valuation date in respect of that asset.” .

(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 26 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 78 of Act 60 of 2001

74. (1) Paragraph 26 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution for the words preceding item (a) of subparagraph (1) of the
following words:
“Where the proceeds from the disposal of a pre-valuation date asset
(other than an asset contemplated in paragraph 28 or in respect of which
paragraph 32(3A) has been applied) exceed the expenditure allowablein
terms of paragraph 20 incurred [both] before, on and after the valuation
date in respect of that asset, the person who disposed of that asset must,
subject to subparagraph (3), adopt any of the following as the valuation
date value of that asset—";
(b) by the substitution for item (b) of subparagraph (1) of the following item:
“(b) 20 per cent of the proceeds from disposal of the asset, after
deducting from those proceeds an amount equal to the expenditure
allowablein termsof paragraph 20 incurred on or after the valuation
date; or”;
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(c) by the substitution for item (b) of subparagraph (2) of the following item:
“(b) 20 per cent of the proceeds from disposal of the asset, after
deducting from those proceeds an amount equal to the expenditure
allowablein termsof paragraph 20 incurred on or after the valuation
date.” ; and
(d) by the substitution for subparagraph (3) of the following subparagraph:

“(3) Where a person has adopted the market value as the valuation
date value of an asset, as contemplated in subparagraph (1)(a), and the
proceeds from the disposal of that asset do not exceed that market value,
that person must substitute as the val uation date value of that asset, those
proceeds less the expenditure alowable in terms of paragraph 20
incurred on or after the valuation date in respect of that asset.” .

(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 27 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and substituted by section 79 of Act 60 of 2001

75. (1) Paragraph 27 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution for subparagraph (1) of the following subparagraph:

“(1) Subject to subparagraph (2), where the proceeds from the
disposal of a pre-valuation date asset do not exceed the expenditure
allowable in terms of paragraph 20 incurred [both] before, on and after
the valuation date in respect of that asset, the valuation date value of that
asset must be determined in terms of this paragraph.” ; and

(b) by the substitution in subparagraph (3) for sub-item (ii)(bb) of item (a) of the
following sub-item:
“(bb) those proceeds less the expenditure allowable in terms of
paragraph 20 incurred on or after the valuation date in respect of
that asset; or” .
(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 29 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 81 of Act 60 of 2001 and section
38 of Act 30 of 2002

76. (1) Paragraph 29 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the deletion in subparagraph (4) of the word “ or” at the end of item (a);
(b) by the addition in subparagraph (4) of the word “ or” to the end of item (b);
(c) by the addition to subparagraph (4) of the following item; and
“(c) that person has acquired that asset from that person’s spouse as
contemplated in paragraph 67 and the transferor spouse had adopted
or determined amarket value in terms of this paragraph, and for this
purpose the transferee spouse must be treated as having adopted or
determined that same market value.” ;
(d) by the substitution in subparagraph (6) for the words following item (b) the
following words:
“ that person must submit proof of that valuation in aform prescribed by
the Commissioner with the return for the year of assessment during
which that asset was disposed of.” .
(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.
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Amendment of paragraph 30 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 82 of Act 60 of 2001

77. (1) Paragraph 30 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution in subparagraph (1) for the words proceeding the formula
of the words:

“ (1) Subject to subparagraph (3), the time apportionment base cost of
a pre-vauation date asset is determined in accordance with the
formula—";

(b) by the substitution in subparagraph (1) for item (c) of the following item:

“(c) ‘P represents the proceeds as determined in terms of paragraph 35,
in [consequence] respect of the disposal of that asset, or where
subparagraph (2) applies, the amount of proceeds attributable to the
expenditure in ‘B’ as determined in accordance with subparagraph

(4

(c) by the substitution for subparagraph (2) of the following subparagraph:

“ (2) Where[thetotal amount] aportion of the expenditure allowable
in terms of paragraph 20 in respect of a pre-valuation date asset was
incurred [in morethan oneyear of assessment] on or after the valuation
date, the proceeds to be used in the determination of the time
apportionment base cost of the asset must be determined in accordance
with the formula—

P=[T] Rx

where—

(a) ‘P representsthe [amount to be deter mined] proceeds attributable
to B;

(b) ‘[TIR' represents the total amount of proceeds as determined in
terms of paragraph 35 in consequence of the disposal of the
pre-valuation date asset;

() ‘A represents the amount of expenditure allowable in terms of
paragraph 20 in respect of the asset that is incurred on or after
valuation date;

(d) ‘B’ represents the amount of expenditure allowable in terms of
paragraph 20 in respect of that asset that isincurred before valuation
date.” ;

B
(A +B),

(d) by the addition of the following subparagraphs:

“ (3) Despite the provisions of paragraph 20(3)(a) and 35(3)(a), where

in respect of a pre-vauation date asset—

(a) aperson hasincurred expenditure allowable in terms of paragraph
20 on or after the valuation date;

(b) any part of the expenditure allowable in terms of paragraph 20 isor
was allowable as a deduction in determining the taxable income of
that person before the inclusion of any taxable capital gain; and

(c) the proceeds in respect of the disposal of that asset exceed the
expenditure allowable in terms of paragraph 20 incurred before, on
and after the valuation date,

that person must determine the time-apportionment base cost of that

asset in terms of subparagraph (4).

(4) The time-apportionment base cost of a pre-vauation date asset
referred to in subparagraph (3) is determined in accordance with the
formulae—

Y=B+[(P,—B;xN]
T+ N,
and

P, = R, xB;
(AL +By
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where—

(@)
(b)

(©
(d)

(€
(f)

‘Y’ represents the time apportionment base cost of the asset;

‘P,’ represents the proceeds attributable to the expenditure in B,
disregarding the provisions of paragraph 35(3)(a);

‘A’ represents the amount of expenditure allowable in terms of
paragraph 20 in respect of the asset that is incurred on or after
valuation date, disregarding the provisions of paragraph 20(3)(a);
‘B, represents the amount of expenditure alowable in terms of
paragraph 20 in respect of the asset that isincurred before valuation
date, disregarding the provisions of paragraph 20(3)(a);

‘B’, ‘N’ and ‘T’ bear the same meanings ascribed to those symbols
in subparagraph (1); and

‘R,’ represents the total amount of proceeds as determined in terms
of paragraph 35 in respect of the disposal of the pre-valuation date
asset, disregarding the provisions of paragraph 35(3)(a).” .

(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 31 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 83 of Act 60 of 2001

78. (1) Paragraph 31 of the Eighth Schedule to the Income Tax Act, 1962, is hereby

amended—

(a) by the substitution in subparagraph (1) for item (c) of the following item:
“(c) an asset which is not listed on a recognised exchange which

constitutes aright of a[unit] holder of a participatory interest in—
(i) any company contemplated in paragraph (€)(i) of the definition
of “ company” in section 1 of the Act, or any [unit] portfolio
comprised in any [unit trust] collective investment schemein
property [shares] contemplated in Part V of the Collective
Investment Schemes Control Act, 2002, carried on in the
Republic, the price at which a[unit] participatory interest can
be sold to the management company of the scheme on the date
of disposal; or
(if) any arrangement or scheme contemplated in paragraph (e)(ii)
of the definition of ‘company’, the price at which a [unit]
participatory interest can be sold to the management company
of the scheme on the date of disposal or where there is not a
management company the price which could have been
obtained upon a sale of the asset between a willing buyer and
awilling seller dealing at arm’s length in an open market;” ;

(b) by the substitution in subparagraph (1) for items (d) and (e) of the following

items:

“ (d) afiduciary, usufructuary or other similar interest in any [property]

()

asset, an amount determined by capitalising at 12 per cent the
annual value of the right of enjoyment of the [property] asset
subject to that fiduciary, usufructuary or other like interest, as
determined in terms of subparagraph (2), over the expectation of
life of the person to whom that interest was granted, or if that right
of enjoyment is to be held for a lesser period than the life of that
person, over that lesser period;

any [property] asset which is subject to afiduciary, usufructuary or
other similar interest in favour of any person, the amount by which
the[fair] market value of thefull ownership of that [property] asset
exceeds the value of that fiduciary, usufructuary or other like
interest determined in accordance with item (d);” ; and
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(c) by the substitution for subparagraph (2) of the following subparagraph:
“(2) For purposes of subparagraph (1)(d)—
(a) the annual value of the right of enjoyment of any [property] asset

(b)

which is subject to any fiduciary, usufructuary or other like interest,
means an amount equal to 12 per cent of the [fair] market value of
the full ownership of the [property] asset: Provided that where the
Commissioner is satisfied that the [property] asset which is subject
to that interest could not reasonably be expected to produce an
annual yield equal to 12 per cent on that value of the [property]
asset, the Commissioner may fix such sum as representing the
annual yield asmay seem [to him to be] reasonable, and the sum so
fixed must for the purposes of subparagraph (1)(d) be treated as
being the annual value of the right of enjoyment of that [property]
asset; and

the expectation of life of a person to whom an interest was

granted—

(i) in the case of a natural person, must be determined in
accordance with the provisions applicable in determining the
expectation of life of a person for estate duty purposes, as
contemplated in the regulationsissued in terms of section 29 of
the Estate Duty Act, 1955, (Act No. 45 of 1955); and

(i) inthe case of a person other than a natural person, is a period
of fifty years.” .

(2) () Subsection (1)(a) shall come into operation on the date that the Collective
Investment Schemes Control Act, 2002, comes into operation.

(b) Subsection (1)(b) and (c) shal be deemed to have come into operation on
1 October 2001.

Amendment of paragraph 32 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 28 of Act 19 of 2001, section 84
of Act 60 of 2001 and section 39 of Act 30 of 2002

79. (1) Paragraph 32 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—

(a) by the substitution for item (a) of subparagraph (3A) of the following item:
“ (a) from the date of acquisition to the date of disposal constituted assets

contemplated in paragraph 31(1)(a), other than instruments contem-

plated in item (d);”;

(b) by the substitution for item (b) of subparagraph (3A) of the following item:
“ (b) consgtitute participatory interests [rights of unit holders|—

(i) contemplated in paragraph 31(1)(c), where the prices of these
[units, sharesor] participatory interests or sharesareregularly
published in a national or international newspaper;

(if) inany [unit] portfolio comprised in any [unit trust] collective
investment scheme managed or carried on by a[management]
company registered as amanager under section [4 or 30 of the
Unit Trust Control Act, 1981 (Act No. 54 of 1981)] 42 of the
Callective Investment Schemes Control Act, 2002, for pur-
poses of Parts IV an 'V of that Act; or

(iii) in any arrangement or scheme contemplated in paragraph
(e)(ii) of the definition of ‘company’ in section 1 of the Act,
which is approved in terms of section 65 of the Collective
Investment Schemes Control Act, 2002, by the Registrar [of
Unit Trust Companiesin terms of section 37A of the Unit
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Trust Control Act, 1981 (Act No. 54 of 1981)] as defined in
section 1 of the latter Act; [or]”;
(c) by the addition in subparagraph (3A) of theword “ or” to the end of item (c);
(d) by the insertion in subparagraph (3A) after item (c) of the following item:
“(d) from the date of acquisition to the date of disposal constituted
instruments as defined in section 24J that were listed on a
recognised exchange and for which a price was quoted on that
exchange,” .
(e) by the substitution in subparagraph (3A) for the words following item (d) of
the following words:
“ and where a person uses the weighted average method for any identical
asset contemplated in item (a), (b), [or] (c) or (d), that method must be
used for al identical assets, contemplated in that item, held by that
person.” .
(2)(a) Subsection (1)(a), (c), (d) and (e) shall be deemed to have come into operation
on 1 October 2001.
(b) Subsection (1)(b) shall come into operation on the date that the Collective
Investment Schemes Control Act, 2002, comes into operation.

Amendment of paragraph 33 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001

80. Paragraph 33 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
substituted by the following paragraph:

“Part-disposals

33. (1) Subject to subparagraphs (2), [and] (3) and (4), where part of an
asset is disposed of, the proportion of the base cost attributable to the part
disposed of isan amount which bears to the base cost of the entire asset the
same proportion as the market value of the part disposed of bears to the
market value of the entire asset immediately prior to that disposal.

(2) Subject to subparagraph (4), where a part of the base cost of an asset
can be directly attributed to the part of the asset that is disposed of or
retained then the apportionment contemplated in subparagraph (1) does not
apply in respect of that part of the base cost.

(3) For the purposes of subparagraphs (1) and (2) there is no
part-disposal of an asset by a person in respect of—

(a) the granting of an option by that person in respect of that asset; and
(b) thegranting, variation or cession of aright of use or occupation of that

asset by that person in respect of which no proceeds are received by or
accrue to that person.

(4) Where proceeds are received by or accrue to aperson in respect of the
granting, variation or cession of aright of use or occupation of an asset by
that person, the portion of the base cost attributable to the part of the asset
in respect of which those proceeds were received or accrued is an amount
which bearsto the base cost of the entire asset the same proportion as those
proceeds bear to the market value of the entire asset immediately prior to

that disposal.” .

Amendment of paragraph 38 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 87 of Act 60 of 2001

81. Paragraph 38 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution in subparagraph (1) for the words preceding item (a) of the
following words:

“(1) Subject to subparagraph 2 and [paragraph] paragraphs 12(5) and 67,
where a person disposed of an asset by means of a donation or for a consideration
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not measurablein money or to aperson who isaconnected personin relation to that
person for a consideration which does not reflect an arm’s length price—" .

Amendment of paragraph 40 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 89 of Act 60 of 2001

82. Paragraph 40 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the deletion in subparagraph (1) of the word “ or” at the end of item (b);
(b) by theadditionin subparagraph (1) of theword “ or” at theend of item (c); and
(c) by the substitution in subparagraph (2) for the words preceding item (a) of the
following words:

“(2) Subject to subparagraph 12(5), where an asset is disposed of by a
deceased estate to an heir or legatee (other than the surviving spouse of
the deceased person as contemplated in paragraph 67(2)(a) or an
approved public benefit organi sation as contemplated in paragraph 62) or
atrustee of atrust—".

Amendment of paragraph 41 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001

83. Paragraph 41 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution of item (a) of subparagraph (1) of the following item:

“ (a) the tax determined in terms of this Act, which relates to the taxable capital
gain of a deceased person, exceeds 50 per cent of the net value of the estate
determined for purposes of the Estate Duty Act, 1955 (Act No. 45 of 1955),
before taking into account the amount of that tax so determined; and” .

Substitution of paragraph 43 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 91 of Act 60 of 2001

84. (1) Paragraph 43 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—

‘“ Assets disposed of or acquired in foreign currency

43. (1) Subject to subparagraph (4), where a person during any year of
assessment disposes of an asset[, other than aforeign equity instrument,]
for proceeds denominated in a foreign currency after having incurred
expenditure in respect of that asset in the same currency, that person must
determine the capital gain or capital loss on the disposal [by translating
both proceeds and the base cost] in that foreign currency and that capital
gain or capital loss must be transated into the local currency [of the
Republic at the ruling exchange rate on the date of disposal] in
accordance with the provisions of section 25D.

(2) Despite section 25D, where a person disposes of an asset, (other than
[aforeign equity instrument] an asset contemplated in subsection (4)), for
proceeds denominated in any currency (hereinafter referred to as the
“currency of disposal’) after having incurred expenditure in respect of that
asset in another currency (hereinafter referred to as the ‘currency of
expenditure’), that person must [deter mine] for purposes of determining
the capital gain or capital loss on the disposal [by translating both] of that
asset—

(@) where the currency of expenditure is denominated in the loca
currency, translate the proceeds [and the base cost] into the local
currency [of expenditure] at the [ruling] average exchange rate [on
the date of disposal] for that year of assessment during which that
asset was disposed of; [and]

(b) [determinea capital gain or capital lossin termsof Part X111 asif
that person disposed of the currency of expenditure for the
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currency of disposal] where the currency of disposal is denominated

in the local currency, trandlate the expenditure which is alowable in
terms of paragraph 20, into the local currency at the average exchange
rate for the year of assessment during which that expenditure was
incurred or treated as being incurred (or if the local currency did not
exist at the time of expenditure, the first available exchange rate for
that local currency); and

(c) where neither the currency of disposal nor the currency of expenditure

constitutes local currency—

(i) trandate the amount of the expenditure, which is alowable in
terms of paragraph 20, to the currency of disposal at the average
exchange rate for the year of assessment during which that
expenditure was incurred or treated as being incurred (or if the
currency of disposal did not exist at the time of expenditure, the
first available exchange rate for that currency of disposal); and

(ii) trandate the amount of the capital gain or capital |oss determined
in foreign currency to the local currency [of the Republic] at the
average exchange rate for the year of assessment during which
the asset was disposed of .

[(3) For the purposes of this paragraph the term ‘ruling exchange
rate’ will have the same meaning as defined in section 241 .]

(4) Despite section 25D, where a person during any year of assessment
disposes of any—

(a) foreign equity instrument; or

(b) asset the capital gain or capital loss from the disposal of which is

derived or deemed to have been derived from asourcein the Republic,

as contemplated in section 9(2) (other than an asset contemplated in
section 9(2)(b)(i) or an asset contemplated in paragraph (b) of the

definition of ‘foreign currency asset’ in paragraph 84),

which was acquired or disposed of in any currency other than currency of

the Republic, that person must [deter mine] for purposes of determining the

capital gain or capital loss on the disposal [by translating] of that asset,
translate—

[(®)] (i) the proceeds into the currency of the Republic at the [ruling]
average exchange rate [on the date of disposal] for that year of
assessment; and

[(b) thevaluation datevalue of that foreign equity instrument which is

apre-valuation date asset into the currency of the Republic at the

ruling exchange rate on valuation date; and]

[(9)] (ii) theexpenditureincurred [after valuation date] in respect of that
foreign equity instrument into the currency of the Republic at the
[ruling] average exchange rate [on the date of incurral of that
expenditure] for the year of assessment during which that

expenditure was incurred:
Provided that the provisions of this subparagraph do not apply in respect of
any exchange item in respect of which section 241 applies).

(5) Where a person is treated as having derived an amount of proceeds
from the disposal of any asset and the base cost of that asset is determined
in any foreign currency—

(@) theamount of those proceeds must be treated as being denominated in
the currency of the base cost; and

(b) the base cost of the person acquiring that asset must for purposes of
paragraphs 12, 38, 40, 42 and 67 be treated as being denominated in
that currency.

(6)Where a person has adopted the market value as the valuation date
value of any asset contemplated in this paragraph, that market value must
be determined in the currency of expenditure of that asset and, in the case
of an asset—
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(@) contemplated in subparagraph (2)(b) and (4), must be translated to the
currency of the Republic at the ruling exchange rate on valuation date;
or

(b) contemplated in subparagraph (2)(c), must be translated to the
currency of disposal at the ruling exchange rate on valuation date.

(7) For the purposes of this paragraph—

‘foreign currency’ means currency other than local currency; and

‘local currency’ means—

(@) inrelationto apermanent establishment of aperson, the currency used
by that permanent establishment for purposes of financial reporting;

(b) in any other case, the currency of the Republic.” .

(2) Subsection (1) shall come into operation on the date of promulgation and shall
apply in respect of the disposal of any asset during any year of assessment which
commences on or after that date.

Amendment of paragraph 51 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 96 of Act 60 of 2001

85. Paragraph 51 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for item (a) of subparagraph (2) of the following item:
“ (a) that natural person acquires that residence from the company or trust on or
after the date of promulgation of the Taxation Laws Amendment Act, 2001
(Act No. 5 of 2001), but not later than 30 September 2002;” .

Amendment of paragraph 53 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 97 of Act 60 of 2001

86. (1) Paragraph 53 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the deletion in subparagraph (3) of the word “ and” at the end of item (f);
(b) by the substitution of item (g) of subparagraph (3) of the following item:
“(g) any contract in terms of which aperson, in return for payment of a
premium, is entitled to policy benefits upon the happening of a
certain event and includes a reinsurance policy in respect of such a
contract, but excludes any short-term policy contemplated in the
Short-Term Insurance Act, 1998 (Act No. 53 of 1998);” ; and
(c) by the addition to subparagraph (3) of the following items:
“(h) any short-term policy contemplated in the Short-Term Insurance
Act, 1998, to the extent that it relates to any asset which is not a
personal-use asset; and
(i) aright or interest of whatever nature to or in an asset envisaged in

items (a) to (h).”.
(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 55 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 32 of Act 19 of 2001 and section
98 of Act 60 of 2001

87. Paragraph 55 of the Eighth Schedule to the Income tax Act, 1962, is hereby
amended—
(a) by the substitution for item (b) of subparagraph (1) of the following item:
“(b) in respect of any policy, [taken out on the life of an employee or
director ascontemplated in section 11(w)] where that personisan
employee or director whose life was insured in terms of that policy
and any premiums paid by that person’s employer were deducted in
terms of section 11(w);”;
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(b) by the substitution for item (c) of subparagraph (1) of the following item:
“(c) in respect of apolicy that was [originally] taken out [on the life of
any other] to insure against the death, disability or illness of that
person by any other person who was a partner of that person, or held
any share or similar interest in acompany in which that person held
any share or similar interest, for the purpose of enabling that other
person to acquire, upon the death of that [other] person, the whole

or part of—

(i) that [other] person’sinterest in the partnership concerned; or
(ii) that [other] person’s share or similar interest in that company

and any claim by that [other] person against that company,
and no premium on the policy was paid or borne by that [other]
person[or any connected personin relation tothat other person]
while that other person was the beneficial owner of the policy; or” .

Amendment of paragraph 56 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and substituted by section 99 of Act 60 of 2001

88. (1) Paragraph 56 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for subparagraph (2) of the following subparagraph:

“(2) Despite paragraph 39, subparagraph (1) does not apply in respect of any
capital loss determined in consequence of the disposal by a creditor of a claim
[owned] owed by adebtor, to the extent that the amount of that claim so disposed
of represents—

(a) acapital gain which isincluded in the determination of the aggregate capital
gain or aggregate capital loss of that debtor by virtue of paragraph 12(5);
(b) an amount which the creditor proves must be or was included in the gross

income of any acquirer of that claim; or
(c) anamount that must be or was included in the gross income or income of the
debtor or taken into account in the determination of the balance of assessed
loss of the debtor in terms of section 20(1)(a)(ii).” .
(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 57 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001

89. (1) Paragraph 57 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the insertion before the definition of “ small business” in subparagraph (1)
of the following definition:

“* active business asset’” means—

(a) anasset which constitutesimmovable property, to the extent that it is used for
business purposes; or

(b) an asset (other than immovable property) used or held wholly and exclusively
for business purposes,

but excludes—

(i) afinancial instrument; and

(if) an asset held in the course of carrying on a business mainly to derive any
income in the form of an annuity, rental income, a foreign exchange gain or
royalty or any income of a similar nature;” .

(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.
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Substitution of paragraph 61 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 102 of Act 60 of 2001

90. (1) Paragraph 61 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
substituted by the following paragraph:

“ Collective Investment Schemes in Securities

61. A [unit] portfolio in a collective investment scheme contemplated in
paragraph (e)(i) of the definition of ‘company’ in section 1, must disregard
any capital gain or capital loss.” .
(2) Subsection (1) shall comeinto operation on the date that the Collective Investment
Schemes Control Act, 2002, comes into operation.

Substitution of paragraph 63 of Eighth Schedule to Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001

91. The following paragraph is hereby substituted for paragraph 63 of the Eighth
Schedule to the Income Tax Act, 1962:

“ Exempt persons

63. A person must disregard any capital gain or capital lossin respect of
the disposal of an asset where al the receipts and accruals of that person
[are] would have been exempt from tax in terms of section 10, if those
receipts and accruals had been received by or had accrued to that person.” .

Insertion of paragraph 64A of Eighth Schedule to Act 58 of 1962

92. (1) The following paragraph is hereby inserted in the Eighth Schedule to the
Income Tax Act, 1962, after paragraph 64:

“ Awardsin terms of the Restitution of Land Rights Act

64A. A person must disregard any capital gain or capital loss in respect
of the disposal that resulted in that person receiving restitution of aright to
land, an award or compensation in terms of the Restitution of Land Rights
Act, 1994 (Act No. 22 of 1994).” .
(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Substitution of section 67A of Eighth Schedule to Act 58 of 1962, as inserted by
section 105 of Act 60 of 2001

93. (1) Thefollowing paragraph is hereby substituted for paragraph 67A of the Eighth
Schedule to the Income Tax Act, 1962:

“ Capital gains and capital losses in respect of interests in collective
investment schemesin property

67A. (1) A holder of a[unit] participatory interest in a [unit] portfolio
comprised in any [unit trust] collective investment scheme managed or
carried on by any company registered as a [management company]
manager under section [30 of the Unit Trusts Control Act, 1981 (Act No.
54 of 1981)], 42 of the Collective Investment Schemes Control Act, 2002,
for the purposes of Part V of that Act must determine a capital gain or
capital loss in respect of any participatory interest in that [unit] portfolio
only upon the disposal of that [unit] interest.

(2) The capital gain or capital loss to be determined in terms of
subparagraph (1) must be determined with reference to the proceeds from
the disposal of that [unit] participatory interest and its base cost.” .
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(2) Subsection (1) shall comeinto operation on the date that the Collective Investment
Schemes Control Act, 2002, comes into operation.

Amendment of paragraph 72 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001

94. Paragraph 72 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for item (b) of the following item:
“ (b) acapital gain attributable to that donation, settlement or other disposition has
arisen during a year of assessment and has during that year vested in or is
treated as having vested in any person who is not a resident (other than a
controlled foreign [entity, as defined in section 9D] company, in relation to
that resident),” .

Amendment of paragraph 74 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and amended by section 106 of Act 60 of 2001

95. (1) Paragraph 74 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for the definition of “ company” of the following definition:
“* company’ means any ‘company’ as defined in section 1, except for any [unit]
portfolio in a collective investment scheme contemplated in paragraph (e) of that
definition;” .
(2) Subsection (1) shall comeinto operation on the date that the Collective Investment
Schemes Control Act, 2002, comes into operation.

Amendment of paragraph 76 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 107 of Act 60 of 2001

96. (1) Paragraph 76 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended—
(a) by the substitution for subparagraphs (1) and (2) of the following subpara-
graphs:
“ (1) Subject to subparagraph (2), where a capital distribution of cash

or an asset in specieis received by or accruesto a shareholder in respect

of a share, that shareholder must—

(@) where that capital distribution is received or accrues before
valuation date, reduce the expenditure contemplated in paragraph
20 actually incurred before valuation date in respect of that share by
the amount of that cash or the market value of that asset in specie;
and

(b) where that capital distribution is received or accrues on or after
valuation date, treat the amount of that cash or the market value of
that asset in specie as proceeds when that share is disposed of .

(2) Where a shareholder uses the weighted average method in respect
of sharesthat areidentical assets as contemplated in paragraph 32(3A)(a)
and a capital distribution of cash or an asset in specie is received by or
accruesto that shareholder in respect of those shares on or after valuation
date, the weighted average base cost of those shares must be determined
by—

(@) deducting the amount of that cash or the market value of that asset
in specie from the base cost of those shares held when that capital
distribution was received or accrued; and

(b) dividing the result by the number of those shares held when that
capital distribution was received or accrued.” .

(b) by the substitution for subparagraph (3) of the following subparagraph:

“(3) Any distribution of an asset in specie received by or accrued to a

shareholder must be treated as having been acquired a [for] an
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expenditure [incurred at] equal to the market value and on the date
contemplated in paragraph 75(2), which expenditure must be treated as
an amount of expenditure actually incurred and paid for the purposes of
paragraph 20(1)(a).” ; and
(c) by the deletion of subparagraph (4).
(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 78 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001

97. (1) Paragraph 78 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution for subparagraphs (1) and (2) of the following
subparagraphs:

“ (1) Where a company issues capitalisation shares, [such] those capitalisation
shares must be treated as having [a base cost] been acquired for expenditure
incurred and paid of nil, except to the extent that the issue of those shares
constitutes a dividend, in which case they must be treated as having been acquired
for expenditure incurred and paid equal to the amount of that dividend.

(2) Subject to paragraphs 11(1)(g), 23 and 35(2), where a company issues shares
in substitution of previously held shares in that company by reason of a
subdivision, consolidation, or similar arrangement or a conversion contemplated in
section 40A or 40B—

(a) the shareholder must disregard any capital gain or capital loss determined in
respect of that substitution; and
(b) those newly issued shares must [have] be treated as—

(i) bhaving an aggregate base cost equal to the aggregate base cost of the
previously held shares with the aggregate base cost allocated among all
those newly issued shares in proportion to their relative market values;
and

(ii) having been acquired on the same date as those previously held shares.” .

(2) Subsection (1) shall be deemed to have come into operation on 1 October 2001.

Amendment of paragraph 79 of Eighth Scheduleto Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001

98. Paragraph 79 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
amended by the substitution in subparagraph (1) for the words preceding item (a) of the
following words:

“ Despite [section] paragraph 76, where a shareholder receives a capital distribu-
tion of cash or assets in specie, the amount of that capital distribution must be
treated as a capital gain for the purposes of determining that shareholder’s
aggregate capital gain or aggregate capital loss, where—" .

Substitution of paragraph 81 of Eighth Schedule to Act 58 of 1962, asinserted by
section 38 of Act 5 of 2001 and substituted by section 109 of Act 60 of 2001

99. The following paragraph is hereby substituted for paragraph 81 of the Eighth
Schedule to the Income Tax Act, 1962:

“Base cost of interest in discretionary trust

81. Despite paragraph 38(1)(b), aperson’sinterest in adiscretionary trust
must be treated as having a base cost of nil.” .
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Substitution of Part X1l of Eighth Schedule to Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 34 of Act 19 of 2001 and sections
110 and 111 of Act 60 of 2001

100. (1) Thefollowing Part is hereby substituted for Part X111 of the Eighth Schedule
to the Income Tax Act, 1962: 5

“PART XII1
FOREIGN CURRENCY
Definitions

84. For purposes of this Part, unless the context otherwise indicates—
“foreign currency” means any currency which is not legal tender in the| 10
Republic;

“foreign currency asset” in relation to a person means any amount in

foreign currency—

(&) which constitutes a unit of foreign currency of that person; or

(b) owingto that personin respect of any loan, advance or debt payableto | 15
that person;

“foreign currency base cost” means the base cost in respect of a foreign

currency asset, as determined in accordance with paragraph 91;

“foreign currency liability” meansan amount inforeign currency owing by

that person in respect of any loan, advance or debt incurred by that person; | 20

“foreign currency proceeds’ means the proceeds from the disposal of a

foreign currency asset, as determined in accordance with paragraph 92;

“ personal expenses” of a person means any—

(a) domestic or private expenses incurred outside the Republic in respect
of foreign accommodation (excluding the acquisition of any immov- | 25
able property) or foreign personal-use assets; or

(b) traveling or maintenance expenses,

“ personal foreign currency asset” means any foreign currency asset of a

person which constitutes—

(@) anamount which constitutes a unit of foreign currency in cash or cash | 30
equivalent, held primarily for the regular payment of personal
expenses; or

(b) any one account held in the relevant foreign currency with a banking
institution from which funds can be immediately withdrawn, which
account is used primarily for the regular payment of personal | 35
EXpenses;

“vauation date” means—

(@ 1 March 2003; or

(b) whereaperson becomesaresident of the Republic after 1 March 2003,
the date that such person becomes a resident. 40

Application of this Part

85. This Part applies in respect of—
(a) theacquisition and disposal of any foreign currency asset; and
(b) the settlement or part settlement of any foreign currency liability,
by any person who is aresident (other than a resident in respect of whom | 45
section 241 of the Act appliesin respect of any foreign currency asset of that
person in the relevant foreign currency).
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Foreign currency capital gain and foreign currency capital loss

86. (1) Despite anything to the contrary contained in the Act, a person’s

foreign currency capital gain for the year of assessment in respect of—

(a) thedisposal of aforeign currency asset (other than a personal foreign
currency asset), isthe amount by which the foreign currency proceeds
exceed the foreign currency base cost; or

(b) the settlement or part settlement of any foreign currency liability due
by that person, isthe amount determined in accordance with paragraph
93(1).
(2) Despite anything to the contrary contained in the Act, a person’s
foreign currency capital loss for the year of assessment in respect of—
(a) thedisposal of aforeign currency asset (other than a personal foreign
currency asset) is the amount by which the foreign currency base cost
in respect of that asset exceeds the foreign currency proceeds; or

(b) any settlement or part settlement of any foreign currency liability due
by that person, isthe amount determined in accordance with paragraph
93(2).

(3) The amount of any foreign currency capital gain or foreign currency
capital loss of a person during any year of assessment, as contemplated in
subparagraphs (1) and (2), respectively, shall be treated as a capital gain or
capital loss, as the case may be, for purposes of determining the aggregate
capital gain or aggregate capital |oss of that person for that year in terms of
this Schedule.

Disposal of foreign currency asset

87. A disposal of aforeign currency asset includes—

(a) the conversion, sale, donation, expropriation, cession, exchange or
any alienation or transfer of that foreign currency asset;

(b) the forfeiture, termination, redemption, cancellation, surrender, dis-
charge, relinquishment, release, waiver, renunciation, expiry, aban-
donment or loss of that foreign currency asset; or

(c) thevesting of any foreign currency asset of atrust in a beneficiary of
that trust.

Events treated as acquisition or disposal of foreign currency asset

88. (1) A person must be treated as having acquired on valuation date all

foreign currency assets (other than personal foreign currency assets) of that
person which have not been disposed of by that person before that date.
(2) Where a person—
(@) ceasesto be aresident; or
(b) who is aresident, is as a result of the application of any agreement
entered into by the Republic with any other country for the avoidance
of double taxation, treated as not being a resident,
that person must be treated as having disposed of all foreign currency assets
(other than personal foreign currency assets) acquired and not disposed of
by that person before so ceasing to be or treated as not being a resident.
(3) Where the provisions of section 241 become applicableto apersonin
respect of any foreign currency asset of that person, that person must, for
the purposes of this Part, be treated as having disposed of al foreign
currency assets (other than personal foreign currency assets) of that person
which were not disposed of immediately before section 24| became
applicable.
(4) Where the provisions of this Part become applicable to a person, that
person must, for the purposes of this Part, be treated as having acquired all
foreign currency assets (other than personal foreign currency assets) of that
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person which were not disposed of immediately before this Part became
applicable.

(5) Where a person commences to hold aforeign currency asset whichis
included in the foreign currency asset pool, as a personal foreign currency
asset, that person must be treated as having disposed of that foreign
currency asset on the date that the person so commencesto hold that foreign
currency asset as a personal foreign currency asset.

(6) Where a person ceases to hold a foreign currency asset as personal
foreign currency asset, that person must be treated as having acquired that
foreign currency asset on the date that the person so ceases to hold that
foreign currency asset as a personal foreign currency asset.

Exchange of foreign currency assets denominated in same foreign
currency

89. (1) Subject to subparagraph (2), where a person exchanges one

foreign currency asset for another foreign currency asset which is

denominated in the same currency, there shall, for the purposes of this

Part—

(@) be no disposal by that person of the foreign currency asset which is
surrendered in exchange for that other foreign currency asset, to the
extent that the value in foreign currency of that foreign currency asset
so surrendered does not exceed the value in foreign currency of that
other foreign currency asset; and

(b) beno acquisition by that person of the foreign currency asset whichis
obtained in exchange for that other foreign currency asset, to the
extent that the value in foreign currency of that foreign currency asset
so obtained does not exceed the value in foreign currency of that other
foreign currency asset.

(2) Subparagraph (1) does not apply to the extent that the foreign
currency asset obtained or surrendered in exchange for the other foreign
currency asset constitutes a personal foreign currency asset.

Foreign currency asset pool

90. (1) A person must maintain a foreign currency asset pool for each

foreign currency in which any foreign currency asset of that person is

denominated, which must—

(a) include the total amount in foreign currency of al foreign currency
assets (other than personal foreign currency assets) acquired on or
after valuation date, (including any amount of interest which is
deemed to have accrued for purposes of the Act in respect of any
foreign currency asset); and

(b) bereduced by the amount in foreign currency of any foreign currency
asset included therein, which has been disposed of by that person on or
after valuation date.

(2) Thetotal asset pool base cost in respect of the foreign currency asset
pool contemplated in subparagraph (1), is determined as the sum of the
values in foreign currency of each foreign currency asset contemplated in
subparagraph (1)(a), translated into the currency of the Republic at the
average exchange rate for the year of assessment during which the relevant
foreign currency asset was acquired, subject to paragraphs 95 and 96,
reduced by the foreign currency base cost of any foreign currency assets
disposed of as contemplated in subparagraph (1)(b).
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Foreign currency base cost of foreign currency asset

91. The base cost of aforeign currency asset disposed of by a personis

an amount which bears to the total asset pool base cost determined in terms
of paragraph 90(2) prior to that disposal, the same ratio as the value in
foreign currency of that foreign currency asset so disposed of bears to the
total value in foreign currency of the relevant foreign currency asset pool
determined in terms of paragraph 90(1) prior to that disposal.

Foreign currency proceeds

92. Subject to paragraphs 95 and 96, the proceeds from the disposal by a

person of aforeign currency asset is an amount determined by translating
thevaluein foreign currency of that asset into the currency of the Republic
at the average exchange rate for the year of assessment during which that
asset is disposed of and—

(@) reducing that amount by—

(i) any capital gain determined in termsof this Schedulein respect of
the disposal of that foreign currency asset (otherwise than in
terms of the application of this Part), which was included in that
amount; or

(if) any other amount included therein, which is or was during any
year of assessment included in the taxable income of that person
(or of that person’s spouse in the case of an asset transferred to
that person as contemplated in paragraph 95) in respect of that
foreign currency asset; or

(b) increasing that amount by any capital loss determined in terms of this

Schedule in respect of the disposal of that foreign currency asset

(otherwise than in terms of the application of this Part).

Settlement of foreign currency liability

93. (1) A person must betreated as having aforeign currency capital gain

from the settlement or part settlement by that person of any foreign
currency liability, to the extent that the amount settled or part settled,
tranglated into the currency of the Republic at the average exchange rate for
the year of assessment during which that foreign currency liability was
incurred, exceeds that amount translated into the currency of the Republic
at the average exchange rate for the year of assessment during which that
foreign currency liability was settled or part settled.

(2) A person must be treated as having a foreign currency capital loss
from the settlement or part settlement by that person of any foreign
currency liability, to the extent that the amount settled or part settled,
tranglated into the currency of the Republic at the average exchange rate for
the year of assessment during which that foreign currency liability was
settled or part settled, exceeds that amount translated into the currency of
the Republic at the average exchange rate for the year of assessment during
which that foreign currency liability was incurred.

(3) A person must disregard any foreign currency capital gain or foreign
currency capital loss determined during any year of assessment in respect of
the settlement of any foreign currency liability, to the extent that the amount
of that foreign currency liability was utilised otherwise than to—

(@) acquire any right in terms of aforward exchange contract or aforeign
currency option contract;

(b) acquire any foreign currency asset other than a persona foreign
currency asset;

(c) acquireany foreign equity instrument or any asset in local currency as
contemplated in paragraph 43; or
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(d) refinance any foreign currency liability which was utilised to acquire
any asset contemplated in item (a), (b) or (c),

which was not disposed of by that person during any previous year of

assessment.

Involuntary disposal of foreign currency asset

94. A person must disregard any foreign currency gain or foreign
currency loss determined in respect of an involuntary disposal of any
foreign currency asset by way of expropriation, theft or physical loss.

Transfer of foreign currency assets between spouses

95. Where a person disposes of any foreign currency asset to his or her

spouse—

(a) that person must betreated as having disposed of that foreign currency
asset for proceeds equal to the foreign currency base cost of that
foreign currency asset; and

(b) that spouse must, for purposes of paragraph 90(2), treat that foreign
currency base cost as the value of that asset in the currency of the
Republic on the date of acquisition.

Application of provisions of Eighth Schedule

96. (1) Theprovisionsof paragraphs 11(2)(a), (e) and (i), 12(1), 12(2)(a),

13, 14, 36, 38, 39, 40, 56, 62, 63, 68, 69, 70, 71, 72, 73, 80 and 82 and 83
of the Eighth Scheduleto theAct, shall apply mutatis mutandisin respect of
the determination of any foreign currency capital gain or foreign currency
capital loss resulting from the disposal of any foreign currency asset.

(2) For purposes of paragraph 96(1), any reference in any provision
referred to in that paragraph to—

(&) themarket value shall betreated as areference to the relevant value in
foreign currency translated to the currency of the Republic at the
average exchange for the relevant year of assessment; and

(b) thebasecost shall betreated asareferenceto theforeign currency base
cost.” .

(2) Subsection (1) shall come into operation on 1 March 2003 and shall apply in
respect of years of assessment commencing on of after that date.

Amendment of paragraph 86 of Eighth Scheduleto Act 58 of 1962, as inserted by
section 38 of Act 5 of 2001 and amended by section 35 of Act 19 of 2001 and section
112 of Act 60 of 2001

101. Paragraph 86 of the Eighth Schedule to the Income Tax Act, 1962, is hereby
renumbered as paragraph 97.

Amendment of section 18 of Act 91 of 1964, as amended by section 2 of Act 95 of
1965, section 6 of Act 105 of 1969, section 4 of Act 71 of 1975, section 3 of Act 105
of 1976, section 3 of Act 112 of 1977, section 4 of Act 84 of 1987, section 13 of Act 59
of 1990, section 11 of Act 45 of 1995, section 48 of Act 53 of 1999, section 37 of Act
19 of 2001 and section 119 of Act 60 of 2001

102. Section 18 of the Customs and Excise Act, 1964, is hereby amended—
(a) by the substitution for paragraph (a) of subsection (1) of the following
paragraph:
“ (a) except as otherwise prescribed by rule—

(i) the importer or owner of any imported goods landed in the
Republic;

(i) the licensee of any customs and excise manufacturing ware-
house in which excisable or fuel levy goods are manufactured;
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(iii) the licensee of any storage warehouse in which excisable or
fuel levy goods are stored;

(iv) the licensee or owner of any imported goods stored in a
customs and excise storage warehouse; or

(v) any clearing agent licensed in terms of section 64B appointed
by such importer, owner of licensee,

may enter such goods for removal in bond and may remove such

goods or cause such goods to be removed—

(aa) in the case of goods contemplated in subparagraph (i), to any
place in the Republic appointed as a place of entry or
warehousing under this Act or to any place outside the
Republic: Provided that any goods which arein transit through
the Republic as contemplated in subsection (1A), may only be
so entered and removed or caused to be so removed by such
licensed clearing agent; or

(bb) inthe case of goods contemplated in subparagraphs (ii), (iii) or
(iv), to any warehousing place in the Republic or to any place
in any other country in the common customs area appointed as
awarehousing place for rewarehousing at that place in another
such warehouse.” ;

(b) by the addition to subsection (1) of paragraph (f) of the following paragraph:

“ (f) Any goods entered for removal in bond may, except if exempted
by rule, when carried by road only be transported by alicensed remover
of goodsin bond contemplated in section 64D, whether or not the goods
are wholly or partly transported by road.”;

(c) by the substitution for subsection (2) of the following subsection:

“(2) In addition to any liability for duty incurred by any person under
any provision of thisAct, but subject to the provisions of section 99(2),
the person who [removes| enters any goods for removal in bond or who
may remove in bond any goods contemplated in subsection (1) and who
removes or causes such goods to be so removed, shall subject to the
provisions of subsection (3), beliablefor the duty on all goodswhich [he
so removes| are so entered and so removed in bond.” .

Insertion of section 37B of Act 91 of 1964

103. (1) Thefollowing section is hereby inserted in the Customs and Excise Act, 1964
after section 37A:

“Provisions relating to the manufacture, storage, disposal and use of
biofuel, biodiesel or bioethanol

37B. (1) For the purposes of this Act, unless the context otherwise

indicates—

‘biofuel” means any goods used as liquid fuel manufactured from any
vegetable or other material, not being any material from which mineral
fuels, oils or other goods are obtained as provided in Chapter 27 of Part 1
of Schedule No. 1,

‘biodiesel” means abiofuel as specified in and described in any note to any
heading or in any subheading of Part 1 of Schedule No. 1, any item of
Section A of Part 2 or Part 5 of the said Schedule No. 1 or any item of
Schedule No. 3, 4, 5 or 6 capable of use as a substitute for or an additive to
distillate fuel;

‘bioethanol’ means abiofuel as specified in and described in any noteto any
heading or in any subheading of Part 1 of Schedule No. 1, any item of
Section A of Part 2 or Part 5 of the said Schedule no. 1 or any item of
Schedule No. 3, 4, 5 or 6 capable of use as a substitute for or additive to
petrol;

‘digtillate fuel’ or ‘diesel” means distillate fuel defined in the Notes to
Chapter 27 of Part 1 of Schedule No 1 and liable to customs duty as
specified in the said Part 1 and to excise duty and fuel levy as specified in
Section A of Part 2 and Part 5, respectively, of Schedule No. 1;
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‘manufacture’ in relation to biofuel includes mixing biofuel with distillate

fuel or petrol;

‘petrol’ means petrol as defined in the Notes to Chapter 27 of Part 1 of

Schedule No 1 and liable to customs duty as specified in the said Part 1 and

to excise duty and fuel levy as specified in Section A of Part 2 and Part 5,

respectively, of Schedule No. 1.

(2) (a) Except where otherwise provided—

(i) inthissection;

(if) by the Minister in any amendment of any Schedule in terms of any

provision of thisAct; or
(iif) by the Commissioner in any rule,

the provisions of this Act governing the administration of excisable goods

or fuel levy goods, including the levying of duty and granting of any rebate

or refund of duty on such goods, shall apply mutatis mutandis to biofuel.

(b) The Minister may, in prescribing any licence for the manufacture of
biofuel in any item of Schedule No. 8 under the provisions of section 60,
exempt any person or class of persons from licensing in respect of any
manufacturing processin the production of biofuel or any goods used in the
production of biofuel.

(3) Notwithstanding anything to the contrary contained in this Act, the
Minister may, in any amendment of any Schedule under any provision of
this Act, specify—

(@ in which proportion distillate fuel and biodiesel or petrol and
bioethanol may be mixed to be classifiable under any tariff heading or
item;

(b) adifferent rate of duty and extent of rebate or refund on the basis of the
proportionate content of distillate fuel or biodiesel or petrol or
bioethanol in any such mixture.

(4) The Commissioner may—

(@) require any seller of biofuel to register in terms of section 59A;

(b) make rules—

(i) to exempt any person who is required to licence under any
provision of thisAct from furnishing security;

(ii) concerning payment of duty, accounts to be kept and procedures
regulating the manufacture, storage, disposal or use of biofuel;

(iii) to delegate, subject to section 3(2), any power which may be
exercised and assign any duty that shall be performed by the
Commissioner in terms of thisAct to any officer;

(iv) regarding all matters which are required or permitted in terms of
this section to be prescribed by rule;

(v) inrespect of any other matter which is necessary to prescribe and
useful to achieve the efficient and effective administration of this
section.” .

(2) Subsection (1) shall come into operation on a date to be determined by the
President by proclamation in the Gazette.
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Amendment of section 47 of Act 91 of 1964, as amended by section 11 of Act 95 of
1965, section 17 of Act 105 of 1969, section 2 of Act 7 of 1974, section 7 of Act 105
of 1976, section 10 of Act 112 of 1977, section 6 of Act 110 of 1979, sections9 and 15
of Act 98 of 1980, section 8 of Act 86 of 1982, section 6 of Act 52 of 1986, section 15
of Act 84 of 1987, section 4 of Act 69 of 1988, section 6 of Act 68 of 1989, section 22
of Act 59 of 1990, section 3 of Act 61 of 1992, section 37 of Act 45 of 1995, section 4
of Act 44 of 1996, section 63 of Act 30 of 1998, section 53 of Act 53 of 1999 and
section 126 of Act 60 of 2001

104. (1) Section 47 of the Customs and Excise Act, 1964 is hereby amended by the
substitution for the words following paragraph (a)(iv) of subsection (8) of the following
words:

“ shall be subject to the International Convention on the Harmonized Commaodity
Description and Coding System done in Brussels on 14 June 1983 and to the
Explanatory Notes to the Harmonised System issued by the Customs Co-operation
Council, Brussels (now known as the World Customs Organisation) from time to
time: Provided that where the application of any part of such Notes or any
addendum thereto or any explanation thereof is optional the application of such
part, addendum or explanation shall be in the discretion of the Commissioner.” .

(2) Subsection (1) shall be deemed to have come into operation on 12 Decem-
ber 2001.

Amendment of section 50 of Act 91 of 1964, asinserted by section 66 of Act 30 of
1998

105. The following section is hereby substituted for section 50 to the Customs and
Excise Act, 1964:

“Provisions relating to the disclosure of information in terms of
agreements and conventions

50. Notwithstanding the provisions of section 4(3)—

(@) the Commissioner may, in accordance with—

(i) any agreement or convention in respect of customs co-operation
to which the Republic is a party; or

(if) any other international agreement or convention to which the
Republic is a party and in circumstances where the Commis-
sioner is, on good cause shown, satisfied that the international or
regiona interest or national public interest in the disclosure of
information outweighs any potential harm to the person, firm or
business to whom or to which such information relates—

(aa) disclose, or, for the purpose of subparagraph (i), in writing
authorise any officer to disclose, any information relating to
any person, firm or business acquired by an officer in
carrying out any duty under this Act;

(bb) render mutual and technical assistance in accordance with
any convention or agreement contemplated in subparagraph
(i); and

(cc) inwriting authorise any officer to exercise any power under
this Act which may be considered necessary for the
purposes of rendering such assistance or obtaining such
information;

(b) the Commissioner may, in the circumstances contemplated in para-

graph (a)—

(i) disclose, suchinformation or as contemplated in paragraph (a)(i),
authorise such disclosure, to a person authorised to act on behalf
of any international agency, institution or organisation with
which an agreement has been entered into with the Republic; and

(ii) specify the purpose for which such disclosure is authorised and
the manner in which or the conditions under which such
disclosure is to be made.” .
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Insertion of section 50A in Act 91 of 1964

106. The following section is hereby inserted after section 50 of the Customs and
Excise Act, 1964:

“Joint, one-stop or juxtaposed international land border posts

50A. (1) The Commissioner may by rule in accordance with any

international agreement concerning joint, one-stop or juxtaposed interna-
tional land border posts and places of entry for the Republic and an
adjoining state—

(a) inrespect of such places situated in the territory of the Republic—

(i) alow and appoint any such place as a place of entry for the
adjoining state through which goods may be imported or
exported and where goods may be entered for customs and excise
purposes in accordance with the national legislation of the
adjoining state; and

(ii) alow officers of the competent customs authority of the adjoining
state to perform such duties and functions and exercise such
powers as may be required and prescribed by the national
legidation of the adjoining state to effect entry and clearance of
goods through such place and matters incidental thereto; and

(b) in respect of such places situated in the territory of the adjoining

State—

(i) deem such aplaceto be aplace of entry for the Republic through
which goods may be imported or exported and where goods may
be entered for customs and excise purposes; and

(if) alow officers to exercise their powers and perform their duties
and functions under the Act in such places.

(2) Notwithstanding anything to the contrary in any other law contained,
for purposes of this Act—

(@) any such place situated in the territory of an adjoining state shall be
deemed to be a place situated in the Republic; and
(b) whenever, within such a place, situated within an adjoining state—

(i) any goods are detained for purposes of thisAct, such goods shall
as soon as practicable be removed to the State Warehouse or other
place indicated by the Controller within the territory of the
Republic; or

(if) any personisdetained for purposes of thisAct, such person shall
without delay be secured in an office of the South African Police
Service closest to such place.

(3) Whenever such aplaceissituated within the territory of the Republic,
and the national legislation of the adjoining state provides for the detention
of goods or persons at such place, the Commissioner shall allow for the
removal of such detained goods or persons by the competent customs
authorities of the adjoining state from such a place to the territory of the
adjoining state.

(4) The Commissioner may in administering the provisions of this
section, notwithstanding anything to the contrary in thisAct or in any other
law contained—

(@) decide or determine any matter or perform any duty or impose any
condition in connection with the provisions so administered;
(b) make rules—

(i) where reference is made in such agreement to customs or
competent authorities, to domestic national or customslaw or any
other matter which requires either expressly or by implication
application of customs legislation;
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(ii) in connection with the entry of goods imported or exported and
documents to be produced in support thereof;

(iii) prescribing formsor procedures or specifying any condition to be
complied with to give effect to any agreement contemplated in
this section;

(iv) to delegate subject to section 3(2) any power, duty or function to
any officer or any other person; and

(v) regarding any other matter which may be necessary or useful for
purposes of administering such places.” .

Amendment of section 61 of Act 91 of 1964, as amended by section 22 of Act 84 of
1987

107. Section 61 of the Customs and Excise Act, 1964 is hereby amended by the
substitution for subsection (4) of the following subsection:

“(4) (a) Not more than one licence shall be issued in respect of any customs and
excise warehouse: Provided that the Commissioner may, on such conditionsas[he]
the Commissioner may in each case impose, issue a licence—

(i) to the owner or person in possession or control of any customs and excise
storage or manufacturing warehouse in which excisable or fuel levy goods are
stored or manufactured; and

(ii) to each person who obtains for distribution [for] on [his] own account these
goods from [that] any such warehouse.

(b) The owner or person in possession or control of such warehouse who is so
licensed shall beliable for the fulfilment of all obligations under thisAct in respect
of such goods in such warehouse. Provided that each person to whom alicenceis
so issued shall beliable for any liability incurred under thisAct in respect of goods
so obtained [taken by him] from such warehouse.” .

Insertion of section 64F of Act 91 of 1964

108. (1) Thefollowing sectionis hereby inserted in the Customs and Excise Act, 1964
after section 64E:

“Licensing of distributors of fuels obtained from the licensee of a
customs and excise manufacturing warehouse

64F. (1) For the purposes of this Act, unless the context otherwise

indicates—

‘licensed distributor’ means any person who—

(a) islicensed in accordance with the provision of section 60 and this
section;

(b) obtainsat any place in the Republic for delivery to a purchaser in any
other country of the common customs area for consumption in such
country or for export (including supply as ships or aircraft stores),
fuel, which has been or is deemed to have been entered for payment of
excise duty and fuel levy, from stocks of alicensee of a customs and
excise manufacturing warehouse; and

(c) isentitledtoarefund of duty intermsof any provision of Schedule No.
6 in respect of such fuel which has been duly delivered or exported as
contemplated in paragraph (b);

‘fuel’” means any goods classifiable in any item of Section A of Part 2 of

Schedule No. 1 liable to excise duty and goods classifiable in any item of

Part 5 of Schedule No. 1 liable to fuel levy, used as fuel.

(2) (a) No person, except alicensee of a customs and excise warehouse,
who removes to any other country in the common customs area or exports
any fuel, which has been entered or is deemed to have been entered shall be
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entitled to any refund of duty unless such personisalicensed distributor as

contemplated in this section.

(b) Application for such alicence shall be made on the form prescribed
by the Commissioner by rule and the applicant shall comply with al the
requirements specified therein and with any additional requirement that
may be prescribed in any other rule and as may be determined by the
Commissioner in each case.

(c) Before any licence is issued the applicant must furnish security as
contemplated in section 60(1)(c): Provided that the Commissioner may, on
good cause shown, to the extent considered reasonabl e in each case, exempt
any person from furnishing such security or reduce the amount of such
Ssecurity.

(3) (a) Inaddition to any other provision of thisAct relating to refunds of
duty, any refund of duty contemplated in this section shall be subject to
compliance with the requirements specified in the item of Schedule No. 6
providing for such refund and any rule prescribing any requirement in
respect of the movement of such fuel to any such country or for export.

(b) Notwithstanding anything to the contrary contained in this Act, the
Commissioner may pay any such refund at such intervals for such periods
and on such conditions as may be prescribed by rule.

(4) The Commissioner may make rules—

(a) prescribing the forms to be completed and the procedures to be
followed and other requirements to be observed for the purposes of
administering the provisions of this section and the provisions for a
refund of duty in Schedule No. 6;

(b) inrespect of all matterswhich arerequired or permitted in termsof this
section to be prescribed by rule;

(c) in respect of any other matter which is necessary to prescribe and
useful to achieve the efficient and effective administration of this
section.

(5) (a) (i) Any person who in any application for arefund of duty interms
of the provisions of Schedule No. 6 makes a false statement shall be guilty
of an offence and liable on conviction to a fine not exceeding R100 000 or
double the amount of any duty refunded as aresult of the fal se statement for
refund, whichever is the greater, or to imprisonment for a period not
exceeding 10 years, or both such fine and imprisonment and the fuel in
respect of which the offence has been committed shall beliableto forfeiture
under thisAct.

(i) For the purposes of subparagraph (i), any forfeiture amount in respect
of such fuel shall be calculated on the basis of the usual retail price thereof
on the date the false statement was submitted or on the date of assessment
of such amount, whichever is greater.” .

(2) Subsection (1) shall come into operation on a date determined by the President by
proclamation in the Gazette.

Amendment of section 75 of Act 91 of 1964, as amended by section 13 of Act 95 of
1965, section 10 of Act 57 of 1966, section 8 of Act 85 of 1968, section 25 of Act 105
of 1969, section 8 of Act 103 of 1972, section 2 of Act 68 of 1973section 9 of Act 71
of 1975, section 27 of Act of 1977, section 28 of Act 93 of 1978, section 10 of Act 110
of 1979, section 19 of Act 86 of 1982, section 6 of Act 89 of 1984, section 11 of Act 101
of 1985, section 9 of Act 52 of 1986, section 23 of Act 84 of 1987, section 8 of Act 69
of 1988, section 13 of Act 68 of 1989, section 29 of Act 59 of 1990, section 13 of Act
61 of 1992, section 7 of Act 98 of 1993, section 10 of Act 19 of 1994, section 53 of Act
45 of 1995, section 61 of Act 30 of 2000, section 50 of Act 19 of 2001 and section 130
of Act 60 of 2001

109. (1) Section 75 of the Customs and Excise Act, 1964, is hereby amended by the
insertion after subsection (11) of the following subsection:
“(11A) (a) Where any applicant for a refund of duty in terms of any item of

Schedule No. 6, which relates to circumstances other than those referred to in
subsection (11), if required to prove payment of duty on the goods in respect of
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which the refund is claimed in terms of any Note to such item, is unable to prove
such payment by production of an entry or deemed entry for home consumption as
provided in this Act, the Commissioner may, notwithstanding anything to the
contrary contained in this Act, allow such refund—

(i) onthe basis of any evidence produced by such applicant; and

(if) by taking into account any other evidence contained in accounts or invoices or
other documents relating to the removal of the goods concerned from any
customs and excise manufacturing or storage warehouse, any other records
required to be kept in terms of the Act or any other facts that may be available
or reguested by the Commissioner,

if, in the relevant circumstances of each case, the Commissioner considers that

such evidenceis reasonably sufficient to allow such refund: Provided that where it

is so specified in the relevant item of Schedule No. 6, the duty refundable shall be

calculated at the lowest rate operative during any period not exceeding 12 months

prior to the date the goods were placed under the procedure specified in such item.
(b) Any such refund provision in Schedule No. 6 may include—

(i) goods found to be off-specification or which have become contaminated or
have undergone post-manufacturing deterioration and are returned to a
customs and excise manufacturing warehouse for reprocessing or destruction;
and

(ii) any fuel levy goods removed to another country in the common customs area
or for export or to a customs and excise storage warehouse.” .

(2) Subsection (1) shall be deemed to have come into operation on 1 October 2002.

Amendment of section 99 of Act 91 of 1964, as amended by section 15 of Act 95 of
1965, section 17 of Act 85 of 1968, section 7 of Act 98 of 1970, section 34 of Act 112
of 1977, section 12 of Act 110 of 1979, section 24 of Act 86 of 1982, section 62 of Act
45 of 1995, section 71 of Act 30 of 1998, section 68 of Act 53 of 1999 and section 138
of Act 60 of 2001

110. (1) Section 99 of the Customs and Excise Act 1964, is hereby amended—
(a) by the substitution for paragraph (a) of subsection (2) of the following
paragraph:
“(a) (i) (aa) An agent appointed by any importer, exporter, manufac-

turer, licensee or any other principal, hereinafter referred
to as the principal; and

(bb) any person who represents him- or herself as such an
agent to any officer and is accepted as such by the officer
concerned,

shall in respect of the matter in question be liable for the

fulfilment of all obligations imposed by this Act on such

principal.

(if) The fulfilment of such obligations shall include—

(aa) the payment of al duties and charges;

(bb) the payment of penalties; and

(cc) the payment of amounts demanded under section
88(2)(a),

which may be incurred in respect of the matter in question.

(iii) Whenever an agent or any person contemplated in subpara-

graph (i)(bb) delivers any document of whatever nature

required to be completed and presented for any purpose under

this Act wherein—

(aa) any principal contemplated in subparagraph (i)(aa) has
not been disclosed; or

(bb) the name of such agent or the name of another agent is
stated as the principal as contemplated in section 64B(6);
or

(cc) any principal is a person outside the Republic,

such agent or person shall, notwithstanding paragraph (iv), in

all respects be liable for the fulfilment of all the obligations

imposed on such a principal under this Act.
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(iv) Except as provided for in paragraph (iii), the agent or person
contemplated in this section shall cease to be so liable if such
agent or person proves that—

(aa) such agent or person exercised reasonable care to ensure
that every document completed and presented and every
act performed or procedure followed for purposes of this
Act by such agent or person complied in al respectswith
the requirements of this Act, the rules, any prescribed
procedures or requirements of the Commissioner and the
terms and conditions of any agreement entered into with
the Commissioner; and

(bb) all reasonable steps were taken by such agent or person,
including those mentioned in any agreement contem-
plated in subparagraph (aa), to prevent any non-
fulfilment of the provisions of this Act.

(v) For purposes of subparagraph (iv) reasonable care or steps
shall not include reliance solely on information supplied by the
principal.” ; and

(b) by the deletion of subsection (5).
(2) Subsection (1) shall come into operation on a date fixed by the President by
Proclamation in the Gazette.

Amendment of section 105 of Act 91 of 1964, as substituted by section 2 of Act 111
of 1991 and amended by section 65 of Act 45 of 1995, section 72 of Act 30 of 1998,
section 6 of Act 32 of 1999 and section 63 of Act 30 of 2000

111. (1) Section 105 of the Customs and Excise Act, 1964, is hereby amended by the
substitution for paragraph (b) of the following paragraph:

“ (b) the interest so payable shall be paid at arate [which] the Minister of Finance
[may from timeto time fix by notice in the Gazette] determinesin terms of
section 80(1)(b) of the Public Finance Management Act, 1999 (Act No. 1 of
1999).”.

(2) Subsection (1) shall comeinto operation on a date to be fixed by the president by
proclamation in the Gazette.

Amendment of section 114 of Act 91 of 1964, as substituted by section 33 of Act 105
of 1969, section 12 of Act 71 of 1975, asinserted by section 36 of Act 112 of 1977, as
substituted by section 13 of Act 101 of 1985, section 32 of Act 84 of 1987, section 37
of Act 59 of 1990, section 34 of Act 34 of 1997, section 71 of Act 53 of 1999 and
section 140 of Act 60 of 2001

112. Section 114 of the Customs and Excise Act, 1964 is hereby amended—
(a) by the substitution for paragraph (a) of subsection (1) of the following
paragraph:
“(a) (i) Any amount of any duty, interest, fine, penalty or forfeiture

incurred under this Act and which is payable in terms of this
Act, shall, when it becomes due or is payable, be a debt due to
the State by the person concerned and shall be recoverable by
the Commissioner in the manner hereinafter provided.

(i) If any person failsto pay any amount of any duty, interest, fine,
penalty or forfeiture incurred under this Act, when it becomes
due or is payable by such person, the Commissioner may file
with the clerk or registrar of any competent court a statement
certified by him as correct and setting forth the amount thereof
so due or payable by that person, and such statement shall
thereupon have all the effects of, and any proceedings may be
taken thereon as if it were a civil judgement lawfully givenin
that court in favour of the Commissioner for a liquid debt of
the amount specified in the statement.

(iii) (aa) The Commissioner may by notice in writing addressed to
the clerk or registrar, withdraw the statement referred to
in subparagraph (ii), and such statement shall thereupon
cease to have any effect: Provided that the Commissioner
may institute proceedings afresh under that subsection in

10

15

20

25

30

35

40

45

50

55

60



(iv)

v)

(vi)

222

respect of any duty, interest, fine, penalty or forfeiture
referred to in the withdrawn statement.

(bb) Notwithstanding anything contained in the Magistrates
Courts Act, 1944 (Act No. 32 of 1944), a statement for
any amount whatsoever may be filed in terms of
subparagraph (ii) with the clerk of the magistrate’s court
having jurisdiction in respect of the person by whom such
amount is payable in accordance with the provisions of
thisAct.

(cc) Pending the conclusion of any proceedings, whether
internally or in any court, regarding a dispute as to the
amount of any duty, interest, fine, penalty or forfeiture
payable, the statement filed in terms of subparagraph (ii)
shall, for purposes of recovery proceedings contemplated
in subparagraph (ii), be deemed to be correct.

(aa) Any imported or excisable goods, vehicles, machinery,
plant or equipment, any goods in any customs and excise
warehouse, any goods in a rebate store room, any goods
in the custody or under the control of the Commissioner
and any goods in respect of which an excise duty or fuel
levy is prescribed, and any materials for the manufacture
of such goods, belonging to such person whether im-
ported, exported or manufactured before or after the debt
became so due and whether or not such goodsarefoundin
or on any premises in the possession or under the control
of the person by whom the debt is due; and

(bb) any imported or excisable goods, vehicles, machinery,
plant or equipment, in the possession or under the control
of such person or in or on any premises in the possession
or under the control of such person and in respect of
which such person has entered into any credit agreement
as contemplated in the Credit Agreements Act, 1980 (Act
No. 75 of 1980) and of which theright, title or interest of
such person may be readily established and excussed,

may be detained in accordance with the provisions of

subsection (2) and shall subject to subparagraph (vi)(cc) be
subject to alien until such debt is paid.

Whenever any of the goods mentioned in subparagraph

(iv)(bb) are subject to alien the person concerned shall without

delay advise the Commissioner, or the officer detaining and

subjecting such goods to a lien, of the existence of any such
agreement setting forth at |east the following—

(aa) The name and address of the credit grantor asintended in
the said Credit Agreement Act;

(bb) Theamount of the principal debt asintended inthe Usury,
1968 (Act 73 of 1968) in respect of the applicable credit
agreement;

(cc) The duration of the agreement;

(dd) The outstanding balance due; and

(ee) A copy of such agreement.

(aa) The Commissioner shall without delay advise the credit
grantor concerned of such detention and lien and shall
enquire as to the right, title or interest of such person in
such goods.

(bb) The credit grantor concerned shall, where such right, title
or interest is determinable, without delay advise the
Commissioner of such right, title or interest of the person
concerned in the goods, expressed as aliquid amount, and
the lien shall thereafter serve as security for such liquid
amount and such amount may be recovered as provided
for in paragraph (ii).

(cc) In circumstances where such credit grantor advises the
Commissioner that theright, title or interest of the person
concerned is economically insignificant or does not exist,
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the Commissioner shall without delay remove such goods
from the operation of the lien.

(dd) Any person who, without reasonable cause failsto advise
the Commissioner of the existence of any credit agree-
ment contemplated in subparagraph (v) shall be guilty of
an offence and liable on conviction to afine not exceeding
R20 000,00 or to imprisonment for aperiod not exceeding
five years or to both such fine and such imprisonment.

(ee) In the absence of evidence to the contrary which raises a
reasonable doubt, proof by the Commissioner of the
failure to advise the Commissioner of the existence of
such credit agreement shall be sufficient evidence of the
absence of reasonable cause.” ; and

(b) by the substitution for paragraph (b) of the following paragraph:
“(b) (i) The claims of the State shall have priority over the claims of al

persons upon anything subject to a lien contemplated in paragraph (a),
(aA), (aB) or (aC) and may be enforced in accordance with the
provisions of this section if the debt is not paid upon demand after the
person by whom the debt isdueisin writing advised of such debt and of
the date on which such debt becomes due and is payable.

(ii) The Commissioner and the credit grantor concerned may,
notwithstanding anything to the contrary in this Act or any other law
contained, and subject to such conditions as may be agreed upon, agree
to dispose of any goods contemplated in paragraph (a)(iv)(bb) in order to
preserve and secure the interests of al parties in such goods and in the
proceeds of the disposal of such goods pending the resolution of any
dispute in respect of which an interest in such goods is secured by such
lien.

(iii) In the event of any goods subjected to a lien being attached
pursuant to a warrant of execution, such goods shall, notwithstanding
anything to the contrary contained in the said Magistrates' Court Act,
1944 (Act No.32 of 1944) or its rules, where such goods are not detained
in the State Warehouse, be removed by an officer to the State Warehouse
and such goods may thereupon be disposed of in accordance with the
provisions of this section.

(iv) Where, in addition to any amount of duty which is due or is
payable by any person in terms of thisAct, any fine, penalty, forfeiture or
interest is incurred under this Act and is payable by such person, any
payment made by that person or any amount recovered pursuant to any
sale of such goods as contemplated in this section shall be utilised by the
Commissioner to discharge such payment or amount in the order of—
(aa) any duty, interest, fine, penalty, forfeiture, expenses incurred by or

charges due to the Commissioner; and
(bb) payment of the overplus, on application, if any, to the person by
whom the debt was due.” .

Amendment of Item 15 of Schedule 1 toAct 77 of 1968, as substituted by section 13
of Act 89 of 1972 and amended by section 16 of Act 66 van 1973, section 21 of Act
88 of 1974, section 3 of Act 104 of 1976, section 20 of Act 114 of 1977, section 8 of Act
95 of 1978, section 8 of Act 102 of 1979, section 21 of Act 106 of 1980, section 9 of
Act 99 of 1981, section 7 of Act 87 of 1982, section 14 of Act 92 of 1983, section 11
of Act 118 of 1984, section 11 of Act 81 of 1985, section 5 of Act 71 of 1986, section
13 of Act 108 of 1986, section 11 of Act 86 of 1987, section 33 of Act 87 of 1988,
section 14 of Act 69 of 1989, section 9 of Act 136 of 1991, section 8 of Act 136 of 1992,
section 17 of Act 97 of 1993, section 17 of Act 140 of 1993, section 8 of Act 20 of 1994,
section 86 of Act 30 of 1998, section 79 of Act 53 of 1999, section 72 of Act 30 of 2000,
section 63 of Act 59 of 2000, section 42 of Act 5 of 2001, section 147 of Act 60 of 2001
and section 56 of Act 30 of 2002

113. Item 15 of Schedule 1 to the Stamp Duties Act, 1968, is hereby amended—
(a) by the substitution in Exemptions fromthe duty under paragraph (1) or (2) for
paragraph (g) of the following paragraph:
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“(g) The origina issue of any share by a company to any other
company in terms of an intra-group transaction contemplated in section
[44] 45 of the Income Tax Act, 1962 (Act 58 of 1962), where the public
officer of that company has made a sworn affidavit or solemn declaration
that such intra-group transaction complies with the provisions contained
in section [44] 45 of that Act;”

(b) by the substitution in the Exemptlons from the duty under paragraph (3) for
paragraph (x) of the following paragraph:
“(X) Any registration of transfer of any marketable security acquired
by a[company] person—
(i) in terms of a company formation transaction contemplated in
section 42 of the Income Tax Act, 1962 (Act 58 of 1962);
(ii) intermsof ashare-for-share transaction contemplated in section 43
of that Act;
(iii)  interms of an amalgamation transaction contemplated in section 44
of that Act;
(iv) interms of an intra-group transfer contemplated in section [44] 45
of that Act;
(v) in pursuance of a distribution in specie in the course of an
unbundling transaction contemplated in section [45] 46 of that Act;
[or]
(vi) intermsof aliquidation distribution contemplated in section [46] 47
of that Act; or
(vii) in terms of any transaction contemplated in subparagraph (v) or

transaction which would have constituted a transaction or distribu-
tion contemplated—
(aa) in subparagrah (i), (iv) or (vi) had an election been made for
the provisions of that section to apply; and
(bb) in subparagraph (i), (ii) or (iii) had the market value of the
asset transferred in exchange for those marketabl e securities
exceeded the base cost or the amount taken into account in
respect thereof, as contemplated in section 42(1)(a),
43(1)(a) or 44(6) of that Act,
wherethe public officer of [that] the relevant company has made asworn
affidavit or solemn declaration that such [company for mation transac-
tion, share-for-share transaction, intra-group transfer, unbundling
transaction or liquidation distribution complies with the provisions
contained in section 42, 43, 44, 45, 46, asthe case may be, of that Act]
transfer of marketable security complies with the provisions of this
h.”.
(c) by the addition to the Exemptions from the duty under paragraph (3) of the
following paragraph:

“(y) Any registration of transfer of a marketable security in a
residential property company, as defined in section 1 of the
Transfer Duty Act, 1949, to the extent that any transfer duty is
payable in respect of the transfer of that marketable security.” .

Amendment of section 1 of Act 89 of 1991, as amended by section 21 of Act 136 of
1991, paragraph 1 of Government Notice 2695 of 8 November 1991, section 12 of
Act 136 of 1992, section 22 of Act 97 of 1993, section 9 of Act 20 of 1994, section 18
of Act 37 of 1996, section 23 of Act 27 of 1997, section 81 of Act 53 of 1999, section
76 of Act 30 of 2000, section 64 of Act 59 of 2000, section 65 of Act 19 of 2001 and
section 148 of Act 60 of 2001

114. (1) Section 1 of the Value-Added Tax Act, 1991 is hereby amended—
(@) by the substitution for paragraph (vii) of the proviso to the definition of
“ enterprise” of the following paragraph:
“(vii) the activities of the [Multilateral Motor Vehicles Accidents
Fund] Road Accident Fund contemplated in the [Multilateral
Motor VehiclesAccidents Fund Act, 1989 (Act No. 93 of 1989]
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Road Accident Fund Act, 1996 (Act No. 56 of 1996), shall be
deemed not to be the carrying on of an enterprise;” ;
(b) by the substitution for the definition of “ prescribed rate” of the following
definition:

“* prescribed rate’ in relation to any interest payable in terms of thisAct
means arate equal to the rate fixed from time to time by the Minister by
notice in the Gazette in terms of section 80(1)(b) of the Public Finance

Management Act, 1999 (Act No. 1 of 1999);” ; and
(c) by the substitution in the definition of “ welfare organisation” for the words

preceding paragraph (a) of the following words:
“* welfare organisation’” means any association not for gain which is
registered under the Nonprofit Organisations Act, 1997 (Act No. 71 of
1997) and is exempt from income tax in terms of section [30] 10(1)(cN)
of the Income Tax Act, if it carries on or intends to carry on any welfare
activity determined by the Minister for purposes of this Act to be of a
philanthropic or benevolent nature, having regard to the needs, interests
and well-being of the general public, relating to those activities that fall
under the headings—" .
(2) Subsection (1)(b) shall come into operation on a date to be fixed by the President
by proclamation in the Gazette.

Amendment of section 2 of Act 89 of 1991, as amended by section 22 of Act 136
of 1991, paragraph 2 of Gover nment Notice 2695 of 8 November 1991, section 13 of
Act 136 of 1992, section 10 of Act 20 of 1994, section 19 of Act 37 of 1996, section 24
of Act 27 of 1997, section 87 of Act 30 of 1998, section 82 of Act 53 of 1999 and
section 149 of Act 60 of 2001

115. Section 2 of the Vaue-Added Tax Act, 1991, is hereby amended by the

substitution for item (vi) of the following item:

“(vi) ‘participatory security’ means a [unit] participatory interest as defined in
section 1 of the [Unit Trust Control Act, 1981 (Act No. 58 of 1981)]
Collective Investment Schemes Control Act, 2002, but does not include an
equity security, a debt security, money or a cheque;” .

Amendment of section 6 of Act 89 of 1991, as amended by section 20 of Act 37 of
1996, section 34 of Act 34 of 1997, section 88 of Act 30 of 1998, section 66 of Act 19
of 2001 and section 150 of Act 60 of 2001

116. Section 6 of the Value-Added Tax Act, 1991 is hereby amended—
(a) by the substitution for the proviso to paragraph (b) of subsection (2A) of the
following proviso:
“ Provided that [(i) any information, document or thing obtained in
terms of section 57C(17)(a) may not be disclosed in terms of this
subsection; and (ii)] any information, document or thing provided by a
taxpayer in any return or document, or obtained from ataxpayer in terms
of section 57A, [or] 57B or 57C which is disclosed in terms of this
subsection, shall not, unless a competent court otherwise directs, be
admissible in any criminal proceedings against such taxpayer, to the
extent that such information, document or thing constitutes an admission
by such taxpayer of the commission of an offence contemplated in
paragraph (a).” ; and
(b) by the substitution for subsection (2C) of the following subsection:
“(2C) The National Police Commissioner or the National Director of
Public Prosecutions or any person acting under the direction and control
of such National Police Commissioner or National Director of Public
Prosecutions, shall not disclose any information supplied under subsec-
tion (2A) to any other person or permit any other person to have access
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thereto, except in the exercise of his or her powers or the carrying out of
his [of] or her duties for purposes of—
(a) any investigation of, or prosecution for, an offence contemplated in
subsection (2A); or
(b) dealing with any such public safety or environmental risk as
contemplated in subsection (2A).” ; and
(c) by the substitution for subsection (2D) of the following subsection:

“(2D) The Director-General or any person acting under the direction
and control of such Director-General [as contemplated in subsection
(2)(e)] shall not disclose any information supplied under [to subsection
(2)(e)] proviso (ii) to subsection (1) to any other person or permit any
other person to have access thereto, except in the performance of any
function contemplated in proviso (ii) to subsection (1).”

Amendment of section 12 of Act 89 of 1991, asamended by section 29 of Act 136 of
1991, section 19 of Act 136 of 1992, section 15 of Act 20 of 1994, section 30 of Act 27
of 1997, section 86 of Act 53 of 1999, section 69 of Act 19 of 2001 and section 154 of
Act 60 of 2001

117. Section 12 of the Value-Added Tax Act, 1991, is hereby amended—
(a) by the substitution for paragraph (c) of the following paragraph:
“(c) the supply of—
(i) a dwelling under an agreement for the letting and hiring
thereof;
(ii) lodging or board and lodging—

(aa) by the employer of the recipient (including an employer
as defined in paragraph 1 of the Fourth Schedule to the
Income Tax Act), where the recipient is entitled to occupy
the accommodation as a benefit of his or her office or
employment and his or her right thereto is limited to the
period of hisor her employment or the term of his or her
office or a period agreed upon by the supplier and the
recipient;

(bb) by the employer of the recipient, where the employer
operates ahostel or boarding establishment mainly for the
benefit of the employees otherwise than for the purpose of
making profit; or

(cc) by alocal authority which operates a hostel or boarding
establishment otherwise than for the purpose of making
profit;” ; and

(b) by the substitution in subaragraph (ii) of paragraph (h) thereof for the words
preceding the proviso thereto of the following words:

“ (i) the supply by a school, university, technikon or college solely or
mainly for the benefit of itslearners or students of goods or services
(including domestic goods and services) necessary for and subor-
dinate and incidental to the supply of services referred to in
subparagraph (i) of this paragraph, if such goods or services are
supplied for a consideration in the form of school fees, tuition fees
or payment for board and lodging:”

Amendment of section 28 of Act 89 of 1991, as amended by section 29 of Act 136 of
1992, section 79 of Act 30 of 2000, section 44 of Act 5 of 2001 and section 158 of Act
60 of 2001

118. Section 28 of the Value-Added Tax Act, 1991 is hereby amended by the addition
of the following subsections:
“ (8) Wherein any proceedings or prosecution under thisAct or in any disputein

which the State, the Minister or the Commissioner is a party, the question arises
whether an electronic or digital signature of a person affixed to any return as
contemplated in subsection (6), was used with or without the consent and authority
of that person, it shall, in the absence of proof to the contrary, for purposes of this
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Act be assumed that such signature was so used with the consent and authority of
that person.

(9) (&) Notwithstanding anything contained to the contrary in thisAct or in any
other law, whenever in any proceedings or prosecution under this Act or in any
dispute in which the State, the Minister or the Commissioner is a party, it is
necessary to prove the authenticity, the veracity, the origin, the contents, an
electronic signature or any other aspect of any electronic communication
transmitted to and received by the Commissioner under this section, the provisions
and conditions of any agreement (entered into in accordance with any regulations
made by the Minister in terms of subsection (7)) establish the basis upon which any
court of competent jurisdiction shall determine such issues.

(b) Notwithstanding anything to the contrary contained in any other law, nothing
in the application of the rules of evidence shall be applied so as to deny the
admissibility of any electronic communication under this section for purposes of
this Act in evidence—

(i) onthe sole grounds that it is an electronic data message; or
(if) if it is the best evidence that the person adducing it could reasonably be
expected to obtain, on the grounds that it is not in original form.

(c) (i) Information in the form of a data message shall be given due evidential
weight.

(i) In assessing the evidential weight of adata message acourt shall have regard
to—

(aa) thereliability of the manner in which the data message was generated, stored
and communicated;

(bb) the reliability of the manner in which the integrity of the information was
maintained;

(cc) the manner in which its originator was identified;

(dd) whether these functionswere in compliance with the agreement contemplated
in paragraph (a); and

(ee) the requirements of this section, and any other relevant factor.”

Amendment of section 58 of Act 89 of 1991, asamended by section 41 of Act 136 of
1991, section 39 of Act 97 of 1993, section 25 of Act 46 of 1996, section 102 of Act 53
of 1999, section 72 of Act 19 of 2001 and section 173 of Act 60 of 2001

119. Section 58 of the Value-Added Tax Act, 1991, is hereby amended by the addition
of the following paragraph:
“(p) uses an electronic or digital signature of any other person in any electronic
communication to the Commissioner for any purpose, without the consent and
authority of such person.”

Substitution of section 70 of Act 89 of 1991

120. The following section is hereby substituted for section 70 of the Value-Added
Tax Act, 1991:

“Jurisdiction of courts

70. A person charged with an offence under this Act may[, notwith-
standing anything to the contrary in any law,] be tried in respect of that
offence by any court having jurisdiction within any area in which that
person resides or carries on business, in addition to any jurisdiction
conferred upon any court by any law.” .

10

15

20

25

30

35

40

45



234

Amendment of Schedule 1toAct 89 of 1991, as substituted by section 106 of Act 53
of 1999 and section 177 of Act 60 of 2001 and amended by section 58 of Act 30 of

2002

121. Schedule 1 to the Value-Added Tax Act, 1991, is hereby amended—

(@)

(b)

(©

(d)

()

by the substitution for item 407.02/00.00/01.00 of the following item:

* 407.02/00.00/01.00 Other new or used goods, of atotal value not
exceeding R1 250 per person (or such other
amount asthe Minister may fix by noticeinthe
Gazette)” ;

by the addition of the following subitem to Item 407.02:

* 407.02/00.00/02.00 Additional goods, new or used, of atotal value
not exceeding R10 000 per person (or such
other amount as the Minister may fix by way
of anoticein the Gazette), excluding goods of
aclass or kind specified in Item Nos. 407.02/
22.00, 407.02/24.02, 407.02/24.03 and
407.02/33.03." ;

by the substitution for subparagraph 4(b) of the Notes to item 407.00 of the
following subparagraph:

“(b) only entitled to the exemption in terms of item 407.02/00.00/01.00
if the total value of the goods declared under this item does not
exceed R200-00 (or such other amount as the Minister may fix by
notice in the Gazette).” ;

by the addition of the following subparagraph to paragraph 4 of the Notes to
item 407.00:

“(c) only entitled to the exemption in terms of Item 407.02/00.00/02.00
provided the total value of goods declared under thisitem does not
exceed R1 500 (or such other amount as the Minister may fix by
notice in the Gazette);” ;

by the insertion of the following paragraphs after paragraph 4 of the Notes to
Item 407.00:
“ 4A The exemption in item 407.02/00.00/02.00 is only applicable if the

total value of the goods declared under item 407 (excluding goods
provided for initem 407.01) does not exceed R10 000 (or such other
amount as the Minister may fix by way of a notice in the Gazette).

4B If the person concerned so desires and indicates accordingly before
the goods are cleared, the goods in respect of which the exemption
initem 407.02/00.00/02.00 is applicable, may be cleared at therates
of duty specified in Schedule 1 to the Customs and Excise Act and
with payment of VAT at the standard rate.

4AC If aperson contravenes any provision of thisAct, the Customs and
ExciseAct or any other law relating to the importation of goods, the
Commissioner may refuse to grant any exemption provided for in
Item 407.02.” .

Amendment of section 6 of Act 31 of 1998, as amended by section 15 of Act 32 of
1999, section 87 of Act 30 of 2000, section 75 of Act 19 of 2001, section 180 of Act 60
of 2001 and section 60 of Act 30 of 2002

122. (1) Section 6 of the Uncertificated Securities Tax Act, 1998, is hereby amended
by the substitution in subsection (1) for subparagraph (ix) of paragraph (b) of the
following subparagraph:

“(ix) if the beneficial ownership is acquired by a person—
(aa) interms of acompany formation transaction contemplated in section 42 of the

Income Tax Act, 1962 (Act 58 of 1962);

(bb) in terms of a share-for-share transaction contemplated in section 43 of that

Act;

(cc) in terms of an amalgamation transaction contemplated in section 44 of that

Act;
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(dd) in terms of an intra-group transfer contemplated in section 45 of that Act;
(ee) in pursuance of a distribution in specie in the course of an unbundling
transaction contemplated in section 46 of that Act;
(ff) intermsof aliquidation distribution contemplated in section 47 of that Act; or
(gg) in terms of any transaction contemplated in subparagraph (e€) or transaction
which would have constituted a transaction or distribution contemplated—
(A) in subparagrah (aa), (dd) or (ff) had an election been made for the
provisions of that section to apply; and
(B) in subparagraph (aa), (bb) or (cc) had the market value of the asset
transferred in exchange for those marketable securities exceeded the
base cost or the amount taken into account in respect thereof, as
contemplated in section 42(1)(a), 43(1)(a) or 44(6) of that Act,
where the public officer of the relevant company has made a sworn affidavit or
solemn declaration that such transfer of marketable security complieswith the
provisions of this paragraph.” .
(2) Subsection (1) shall come into operation on the date of promulgation of thisAct
and shall apply in respect of any acquisition of beneficial ownership on or after that date.

Substitution of section 11 of Act 9 of 1999

123. The following section hereby substituted for section 11 of the Skills
Development Levies Act, 1999:

“Interest on late payment

11. If anemployer failsto pay alevy or any portion thereof on thelast day
for payment thereof, as contemplated in section 6(2) or 7(4), interest is
payable on the outstanding amount at the rate contemplated in paragraph
(b) of the definition of ‘ prescribed rate’ in section 1 of the Income Tax Act,
calculated from the day following that last day for payment to the day that
payment is received by the Commissioner, SETA or approved body, as the
case may be.” .

Substitution of section 20A of Act 9 of 1999, as inserted by section 77 of Act 19 of
2001

124. The following section substituted for section 20A of the Skills Development
LeviesAct, 1999:

“Jurisdiction of courts

20A. A person charged with an offence under this Act may[, notwith-
standing anything to the contrary in any law,] be tried in respect of that
offence by any court having jurisdiction within any area in which that
person resides or carries on business, in addition to any jurisdiction
conferred upon any court by any law.” .

Amendment of section 4 of Act 30 of 2000

125. (1) Section 4 of the Revenue LawsAmendment Act, 2000, is hereby amended by
the addition of the following subsection:

“(2) Subsection (1) shall, in so far asit amends section 6quat of the Income Tax

Act, 1962 (Act No. 58 of 1962), to withdraw subitem (BBB) of item (bb) of

subparagraph (i) of the proviso to subsection (1B)(b), come into operation on the

date of promulgation of this Act, and shall apply in respect secondary tax on
companies in respect of dividends declared on or after that date.” .

(2) Subsection (1) shall be deemed to have come into operation on 6 December 2000.
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Amendment of section 3 of Act 5 of 2001
126. Section 3 of the Taxation LawsAmendment Act, 2001, is hereby amended by the

addition of the following subsection:
“(2) Subsection (1) shall be deemed to have come into operation on 27 April 1994.” .

Amendment of section 51 of Act 19 of 2001, as amended by section 65 of Act 30 of
2002

127. (1) Section 51 of the Revenue Laws Amendment Act, 2001, is hereby amended
by the addition to the Afrikaans text of the following subsection:
“(2) Subartikel (1) tree in werking op 'n datum deur die President by
proklamasie in die Staatskoerant bepaal.” .
(2) Subsection (1) shall be deemed to have come into operation on 27 July 2001.

Amendment of section 118 of Act 60 of 2001

128. (1) Section 118 of the Second Revenue Laws Amendment Act, 2001, is hereby
amended by the substitution in subsection (1) in the proposed section 11(1) of the
Customs and Excise Act, 1964, for the words preceding paragraph (a) of the following
words:

“ All goods imported into the Republic by ship, aircraft or other vehicle shal,
except where the Commissioner otherwise prescribes by rule, [if] when landed
[before due entry thereof] be—".

(2) Subsection (1) shall be deemed to have come into operation on the date on which
section 116(1) of the Second Revenue Laws Amendment Act, 2001, comes into
operation.

Amendment of section 134 of Act 60 of 2002

129. (1) Section 134 of the Second Revenue Laws Amendment Act, 2001 is hereby
amended by the substitution for subsection (2) of the following subsection:

“(2) The provisions contained in the regulations prescribing the circumstances
under which the Commissioner may [waive any claim for purposes of the
settlement of] settle any dispute and the reporting requirements, as contemplated
in section 93A of the Customs and Excise Act, 1964 , must be [incor porated into
that Act] tabled in Parliament within a period of 12 months from the date that the
regulations comeinto operation for incorporation into the Customs and Excise Act,
1964" .

(2) Subsection (1) shall be deemed to have come into operation on 12 December
2001.

Short title and commencement

130. (1) ThisAct shall be called the Revenue Laws Amendment Act, 2002.

(2) Save in so far as is otherwise provided in this Act or the context otherwise
indicates, the amendments effected by this Act to the Income Tax Act, 1962, shall for
purposes of assessments in respect of normal tax under the Income Tax Act, 1962, be
deemed to have come into operation as from the commencement of years of assessment
ending on or after 1 January 2003.
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