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IN THE HIGH COURT OF SOUTH AFRICA  

WESTERN CAPE DIVISION, CAPE TOWN  

CASE NO:  19591/2022  

DATE:  2023.05.29  

In the matter between  

GARY WALTER VAN DER MERWE  Applicant  

and  

THE SOUTH AFRICAN LEGAL PRACTICE  

COUNCIL  Respondent  

THE COMMISSIONER FOR THE SOUTH  10 

AFRICAN REVENUE SERVICE  Intervening Party  

 

 
JUDGMENT  

 

THE COURT (SALDANHA, J,  GAMBLE, J,  BREMRIDGE, AJ:  

 

Th is  is  an  a pp l ica t i on  in  wh ich  th e  a pp l ica n t ,  Mr  Gary  Wal te r  

Van der  Mer we ,  se eks  re l ie f  in  the  fo rm o f  dec la ra to r y  o rders  

as  to  t he  repr ese n ta t ion  o f  p ar t ies  a nd  the  rend er ing  o f  leg a l  20 

serv ices  l i s te d  in  Sect i on  33(1) (a )  and  (b )  o f  the  Leg a l  

Pra c t ice  Ac t  28 /2 014 by  persons o ther  tha n  le ga l  

p rac t i t ioner s  ad mi t ted  a nd  enro l l e d  under  th e  Ac t ,  and  in  

par t icu la r  h is  r igh t  to  represen t  h is  daug hte r  in  p roce ed ing s  

be fo re  the  Tax  Co ur t .    
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Given the  o rder  the  Cour t  in ten d s  to  m ake,  t he  fu r ther  

spec i f i cs  o f  the  o rder  so ught  a re  no t  re leva n t  fo r  cu r ren t  

purposes.   The  pap ers  were  i ssued a nd  serve d  on  th e  

respon dent ,  the  South  Af r ican  Le ga l  Pra c t ice  Coun c i l  on  

18  Novem ber  202 2.    

 

Therea f te r  and  on  3  Febr uary,  202 3  the  Co m miss ioner  o f  the  

So uth  Af r ican  Revenue  Serv i ces  de l ive red  an  a pp l ica t ion  t o  

in te rven e in  and  o ppo se  the  ma in  a pp l ica t io n .   The  no t ice  o f  10 

mot io n  ind ica ted  tha t  th i s  app l i ca t io n  wa s to  be  mad e a t  the  

hear ing  o f  the  ma in  ap p l ica t i on  and  thus  rem ains  fo r  

de te rm ina t ion .    

 

The ap p l ica n t  fa i l s  to  d is c lose  in  h i s  found ing  pa pers ,  a s  he  

wa s du tyb oun d to  do ,  the  fac t  tha t  on  21  Se pte mber  20 21 an d  

in  the  mat te r  o f  Com miss io ner  fo r  the  Sout h  Af r ican  Reve nu e  

Ser v ice s  v  G ary  Wal te r  Va n der  Mer we  an d  Oth ers  (case  

num ber  7 255/2 019)  Sava ge J  ga ve  a  judg ment  i n  th is  d iv i s ion  

wh i ch  inc lu ded a n  o rder  under  th e  p rov is io ns  o f  Sec t io ns  20 

2(1) (b )  o f  the  Vexa t i ous  Proceed ing s  Ac t  3 /195 6 ( the  VPA)  in  

the  fo l lo wing  te r ms in  paragra ph  3 :    

 

"The  f i r s t  respo nde nt ,  Mr  G ary  Wal te r  

Van  der  Mer we ,  i n  h is  persona l  cap ac i ty,  o r  
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h is  capa c i ty  as  a  d i rec to r,  m em ber  o r  t rus te e  

o f  any  co mpa ny,  c l ose  coo pera t ion  o r  t rus t ,  

and  the  se con d,  th i rd ,  and  four th  

respon dent s ,  be in g  G ary  Wal te r  Van de r  

Mer we ,  N.O. ,  Fern  Jean  Ca mero n ,  N. O.  an d  

Da ve Dede o Nkom o,  N.O.   in  the i r  ca pac i t ie s  

as  t rus tee s  o f  the  Eag les  Trus t ,  IT 3019/9 5 ,  

may  no t  in  t e rm s o f  Se c t ion  2(1) ( B )  o f  the  

Vexa t io ns  Proce ed in gs  Ac t  3 /19 56 ins t i tu te  

any  le ga l  p ro ceed ing s  aga ins t  an y  p erson  i n  10 

any cour t  in  the  Repu b l ic  o f  Sou t h  Af r ica  

w i tho u t  leave  o f  the  Cour t ,  to  be  g ran te d  

on ly  i f  the  Co ur t  i s  sa t is f ied  t ha t  the  

p rocee d ing s  a re  n o t  an  abu se  o f  p rocess  o f  

the  cour t  and  tha t  there  a re  pr ima  fac i e  

g round s fo r  su ch  p roceed ings . "    

 

The respon dent  a le r ted  t he  Co ur t  to  the  e x is te nce  o f  th i s  

judg ment  in  paragra phs 16  to  22  o f  i t s  answer in g  a f f idav i t  

w i th  a  co py  o f  t he  ju dge me nt  a t t ache d a s  an nexure  A11  20 

the re to  an d  a ver red  th a t  ab sent  e v i dence  tha t  th e  requ i s i te  

leave  to  in s t i tu te  th e  cur ren t  a pp l ica t ion  ha d  b een  so ught  and  

g ran ted ,  the  app l i ca t ion  sho u ld  be  d ismisse d .    

 

In  rep ly  the  app l i can t  ad mi t ted  the  ex is te nce  o f  Sava ge J ' s  
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order  as  se t  ou t  abo ve  bu t  aver red  t ha t  the  op era t ion  o f  tha t  

o rder  ha d  be en suspen ded  un de r  Se ct ion  18(1)  o f  t he  

Su per io r  Cour ts  Ac t ,  g iven  tha t  an  app l ica t i on  to  the  

Co nst i tu t ion a l  Cour t  fo r  leave  to  ap pea l  the  o r der  had  bee n  

lodge d on  25  Apr i l  2022  un de r  ca se  num ber  CCT1 09/2 2  an d  

no  dec i s ion  o n  tha t  ap p l ica t io n  had  been rece ive d  a t  the  t im e  

the  cur ren t  a pp l ica t ion  wa s laun che d on  18  No ve mb er  2023.  

 

In  the  answer ing  a f f ida v i t  in  the  ap p l ica t ion  fo r  in te r ven t io n ,  

the  app l i can t  in fo r med th i s  Cour t  tha t  the  app l i ca t io n  fo r  10 

l eave  t o  ap pea l  was re fu sed  by  t he  Co nst i tu t io na l  Co ur t  on  

13  Febr uary  2 023.   T he  a pp l ican t  f u r ther  a rgue d tha t ,  g i ven  

the  su spe ns io n  o f  the  o rder  o f  Sava ge J  wh i l e  h is  app l i ca t io n  

wa s to  the  Co nst i tu t ion a l  Cour t  was  pend in g :  

 

"Tha t  o rder  has  n o  bear in g  on  the  cur ren t  

mat te r,  wh ich  was l aun che d be f o re  the  lea ve  

to  appe a l  was d i smissed  a nd  was su spen de d  

in  te rms o f  Se c t ion s  18(1)  o f  the  Su per io r  

Co ur ts  Ac t . "  20 

 

In  o ther  wor ds ,  the  ap p l ica n t  ma in ta ins  tha t  he  i s  p roper l y  

be fo re  th is  Cour t ,  beca use  he  d id  no t  nee d to  app ly  fo r  

permiss ion  to  lau nch  th is  app l ica t i on .   As  a  m at te r  o f  fac t ,  

and  fo l lo win g  upo n the  o rder  o f  the  Co nst i tu t ion a l  Cour t ,  i t  i s  
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no w ind i spu ta b le  th a t  the  app l i can t  i s  a  vexa t io us  l i t ig an t  a s  

con te mpla ted  u nder  the  VPA.    

 

Given tha t  the  respo nde nt  and  the  i n te rven ing  par ty  d ispu te  

the  app l i can t ' s  e n t i t lem ent  to  p ro ce ed be fo re  t h is  Co ur t ,  as  

we he ard  in  a rgu ment  toda y,  w i th ou t  h im hav in g  ob ta in ed  the  

requ is i te  l eave  a s  con te mpla t ed  b y  t he  o rder  o f  Sa vage  J ,  we  

a re  unab le  to  p roceed to  hear  th is  mat te r  un t i l  tha t  i ssue  is  

reso lve d .    

 10 

Given th a t  the  app l i can t  ma y cons ider  ap p ly ing  fo r  lea ve  t o  

p rocee d wi th  th is  ap p l ica t i on ,  we  co ns ider  i t  inappropr ia t e  to  

p ronou nce  upo n the  mer i ts  o f  the  mat te r  be f o re  us  a t  th i s  

s tage .   Th e  cor re c t  appro ach  is  to  s t r ike  the  m at te r  f rom th e  

ro l l .   Na tu ra l l y,  su ch  an  o rder  a t t rac ts  a n  a ward  fo r  waste d  

cos ts .    

 

In  a rgu ment  b e fo re  u s  tod ay  Mr  Van der  Mer we  mad e the  

sub miss ion  th a t  s in ce  th e  g ran t in g  o f  the  o rder  by  Sa vag e J ,  

he  ha d  in s t i tu ted  what  h e  re fe r red  to  a s  a  nu mber  o f  20 

app l ica t ions  an d  a c t ion s  ag a ins t  o t her  par t ie s  in  wh ich  the  

very  is sue  ra ised  b e fo re  us  t oda y  was a lso  ra ise d .   He  a lso  

ind ica te d  tha t  ru l ing s  were  ma de.   When  asked  fo r  de ta i l s  b y  

the  Co ur t ,  he  was un ab le  to  fu rn ish  any  o f  such  ac t ion s ,  save  

fo r  an  ac t ion  wh i ch  he  re ca l l ed  wh ich  he  in s t i tu ted  ag a ins t  
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SARS fo r  da m age s .    

 

He a lso  reca l l e d  tha t  there  wa s  an  a c t ion  wh ich  he  in s t i tu ted  

on  beh a l f  o f  a  com pan y aga ins t  a  h ome o wner ' s  assoc ia t ion .   

No  d e ta i ls  a re  g iven  o f  those  ac t ion s  and  i t  wa s  c lear  tha t  n o  

de ta i ls  were  a t  han d  to  Mr  Va n der  Mer we  in  cour t  toda y  wi th  

regards  to  t he  o th er  ap p l ica t io ns  wh ich  h ad  in s t i tu ted  s ince  

the  o rder  o f  Sa vag e J .   I f  any t h ing ,  tha t  ind ica tes  th e  

impor ta nce  o f  th i s  Co ur t ' s  o rder  th a t  Mr  Van der  Mer we  i s  

requ i red  to  ob ta in  lea ve  f rom a  Jud ge in  com pl ian ce  wi th  th e  10 

order  o f  Sava ge  J .    

 

In  resp ect  o f  cos ts ,  Mr  Van der  Mer we  was  g i ven  the  

oppor tun i t y  o f  addre ss ing  the  Co ur t  w i th  reg ard  to  th e  issue .   

He  in d ica t ed  tha t  save  fo r  th e  respo ndent ,  the  Lega l  Pra c t ice  

Co unc i l ,  who ha d  ra ised  the  issu e  in  the i r  pap ers ,  SARS ha d  

no t  don e so .   SARS h ad no neth e less  a rgue d tha t  ve r y  

pos i t ion  b e fo re  the  Co ur t  today,  tha t  th is  Cour t  may n o t  dea l  

w i th  the  m er i ts  o f  the  mat te r  un t i l  Mr Van der  M erwe  has  

ob ta ine d  le ave  f rom  a  Cour t  w i t h  regard  to  th e  fu r ther  20 

prose cu t ion  o f  th i s  ap p l ica t io n .    

 

I t  i s  a lso  our  v i e w tha t  fo r  Mr  Va n d er  Mer we  to  p rosecu t e  o r  

to  p roceed wi th  these  p rocee d in gs  he  sho u ld  b r ing  the  

nece ssary  app l i ca t ion  be fo re  a  s i n g le  Jud ge .  I t  can not  be  
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heard  by  us  as  th e  fu l l  cour t ,  fo r  obv ious  rea son s.   Th is  c our t  

i s  se ized  wi th  the  mer i ts  o f  the  mat te r .  Mr  Van  d er  Mer we an d  

a l l  o f  the  o ther  par t ies  sh ou ld  de a l  w i th  the  is sue  a s  to  

wh ether  he  may p roce ed wi th  th is  a pp l ica t io n  be fo re  a  s ing le  

judge .   Th ere  he  wou ld  be  ab le  to  m ot iva t e  why t he  

app l ica t ion  is :    

 

a)  not  an  a buse  o f  p rocess ;  a nd  seco n d ly  

 
b)  wh ether  he  has  mad e ou t  a  pr ima fa c ie  ca se .    10 

 

Ne ed le ss  to  sa y,  the  resp ond ents  a nd  any  o t her  par ty  wh ich  

has  an  in t e res t  in  su ch  p roceed in gs  wou ld  b e  en t i t led  to  

oppo se  such  an  ap p l ica t io n .    

 

In  the  c i r cu mst ances the  fo l l o wing  o rder  is  ma de :  

 

•  THE APPLI CATI O N IS ST RUCK F RO M T HE RO LL .    

 

•  THE APPLI CANT I S O RDERED TO PAY:  20 

 
o  THE WAST ED CO ST S OF T HE HEARING OF  

TO DAY;  AND  

o  SUCH CO ST S TO I NCL UDE WHERE T WO  

CO UNSEL HAVE BEEN EM PL O YED I N RESPECT 

OF SARS.    
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____ ___ ____ ___ ___ ___ ___ __  

SAL DANHA,  J  

JUDGE OF THE HIGH COURT  

 
 
 
____ ___ ____ ___ ___ ___ ___ __  

G AMBL E,  J  

JUDGE OF THE HIGH COURT  10 

 
 
 
____ ___ ____ ___ ___ ___ ___ __  

BREM RI DG E,  A J  

ACTING JUDGE OF THE HIGH COURT  

 
 
 
 20 


