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MEDIA STATEMENT

The Supreme Court of Appeal (SCA) today dismissed the appeal of Mr J M
Nesongozwi (the taxpayer) against the Commissioner for the South African Revenue
Service (the Commissioner).

The taxpayer sold his shares in a company, the Nesongozwi Mining
Corporation (Pty) Ltd, to the Nesongozwi Family Trust for a purchase price of
R547 275. When the Commissioner issued an assessment that took into account this
transaction, he took the view that the purchase price bore no relation to the market
value of the shares. He imposed donations tax on the difference between the purchase
price and his valuation of the market value of the shares, as well as capital gains tax.
The total tax liability that he imposed on the taxpayer was R48 635 677.49.

The taxpayer objected to the assessment. He did so on the basis that the value
of the shares had been ‘grossly overstated’ by the Commissioner and that, in fact, they
had a much lower value. The Commissioner engaged the services of two sets of
experts to value the shares afresh. They differed to an extent and the Commissioner
accepted the lower valuation of R274 050 000. On this basis, he dismissed the
taxpayer’s objection.

The taxpayer then appealed to the tax court. After the commencement of the
proceedings, the expert withesses of both sides met and agreed on the valuation
method as well as the base valuation of the shares. They differed only in respect of
the effect on the value of the characterisation of certain underlying mineral resources
and of a consultancy agreement. The tax court dismissed the taxpayer’s appeal. He
applied for leave to appeal. The tax court granted him leave to appeal to a full court of
the Gauteng Division of the High Court, Johannesburg. Leave had been sought only



in respect of two issues: the effect of the consultancy agreement on the value of the
shares; and the costs order made by the tax court.

When the matter was heard by the full court, the taxpayer applied from the bar
to amend his notice of appeal to include an attack on the valuation method, and to
revisit the characterisation of the mineral resources. The full court refused the
application for an amendment in respect of the first issue but granted the amendment
in respect of the second issue. It proceeded to dismiss the appeal with costs.

With the leave of the SCA, the taxpayer appealed once more. The primary issue
before the SCA was whether the valuation method was properly before it. The SCA
found that it was not because it had not been raised as an issue in the taxpayer’s
objection to the assessment or in the tax court. Indeed, it was an issue that was
common cause, the parties having, in effect, settled this issue. It was consequently
not appealable. There was also no merit in the other grounds raised by the taxpayer,
with the result that his appeal was dismissed with costs, including the costs of two
counsel.



