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VAN ZYL AJ:
Introduction

[1] The Court is sitting as a Tax Court as established in Chapter 9, Part D, of the Tax
Administration Act 28 of 2001 (“the TAA"). The applicant is a registered taxpayer whilst the
respondent is inter alia responsible for administering the provisions of the:-Income Tax Act 58
of 1962 ("the ITA"), the TAA, and other taxation legislation applicable to these proceedings.

[2] This is an interlocutory application in terms of section 117(3) of the TAA, read with Tax
Court rule 51(2). The applicant seeks an order directing that it is entitled to rely on a new
ground of appeal in its statement filed in terms of Tax Court rule 32, promulgated under
section 103 of the TAA as GN 550 in Government Gazette 37819 of 11 July 2014. That
statement is the only pleading filed by a taxpayer in a Tax Court appeal (of which the present
proceedingsformpart). Itis filed after the respondent (“the Commissioner”) hasfiled a Rule 31
Statement of Grounds of Assessment.

[3] Rule 32 forms part of the dispute resolution procedure setout in the TAA, and governs
when a taxpayer’s rule 32 statement must be filed and what it must and may not contain. It
provides as follows:

“Statement of grounds of appeal

(1) The appellant must deliverto SARS a statement of grounds of appealwithin 45
days after delivery of—

) the required documents by SARS, where the appellant was requested to make
discovery under rule 36(1); or

(b) the statement by SARS under rule 31.
(2) The statement must set out clearly and concisely—
@ The grounds uponwhich the appellant appeals;

(b) Which of the facts or the legal grounds in the statement under rule 31 are

admitted and which of those facts or legal grounds are opposed; and

(© The material facts and the legal grounds uponwhichthe appellant relies for the

appeal and opposing the facts or legal grounds in the statement under rule 31.

(3) The appellant may not include in the statement a ground of appeal that

constitutes a new _ground of objection against a part or amount of the disputed

assessment not objected to under rule 7.”

[Emphasis supplied.]
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[4] The relevant portion of rule 7, referred to in rule 32(3), provides as follows:
“Objection against assessment

(1) A taxpayer who may object to an assessment under section 104 of the Act,

must deliver a notice of objection ...
(2) Ataxpayerwho lodges an objection to an assessment must—
@ complete the prescribed form in full;
(b) specify the grounds of the objection in detail including—

() the part or specific amount of the disputed assessment objected to;
(ii) which of the grounds of assessment are disputed; and
(iif) the documents required to substantiate the grounds of objection that the
taxpayer has notpreviously delivered to SARS for purposes of the disputed
assessment; ...”

[Emphasis supplied.]

[5] Rule 10 regulates the filing of notices of appeal against assessments, where an
objection has been unsuccessful. For present purposes the following portions are relevant:

“Appeal against assessment

(1) A taxpayer who wishes to appeal against the assessment to the tax board or
tax court under section 107 of the Act must deliver a notice of appeal in the prescribed

form and manner ...

(2) A notice of appeal must—
) be made in the prescribed form;
(b) specify in detail—

(i) in respect of which grounds of the objection referred to inrule 7 the
taxpayer is appealing;

(i) the grounds for disputing the basis of the decision to disallow the objection
referred to in section 106(5); and

(iif) any new ground on which the taxpayer is appealing;

(3) The taxpayer may not appeal on a ground that constitutes a new objection

against a part or amount of the disputed assessment not objected to under rule 7.

[Emphasis added.]


https://app.jutastatevolve.co.za/gn550y2014#gn550y2014r7
https://app.jutastatevolve.co.za/gn550y2014#gn550y2014r7
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[6] The relevant ground of appeal in the present matter is “new” because the applicant
had not previously relied in either its objection or its notice of appeal. Both of those documents
were filed in accordance with the procedure set out in Chapter 9 of the TAA, that is, the

procedure leading up to the dispute being referred to the Tax Court for determination.

[7] The applicant submits, in brief, that it is entitled to rely on the new ground of appeal on
the basis, inter alia, that:

[7.1] Itis expressly permitted to do so in terms of Tax Court rule 32(3); and

[7.2] The Commissioner is expressly afforded an opportunity to reply — as he has
done —to any such new ground of appeal included in the applicant’s rule 32
statement in terms of Tax Court rule 33(2) which provides that “[the
Commissioner's] reply to the statement of grounds of appeal must set out a
clear and concise reply to any new grounds, material facts or applicable law
set out in the statement”.

[8] The applicant contends that the new ground of appeal relates to “a part or amount of
the disputed assessment” against which it had objected as contemplated in rule 32(3). The

new ground is raised in the alternative to the original ground.

[9] The Commissioner argues to the contrary. The dispute between the parties is thus
whether the new ground may be relied upon by the applicant on the provisions of rule 32(3),
or whether it falls beyond the scope of the type of new ground contemplated in the sub-rule.
As Tax Courtappeals are conducted intrial format, it is in the interests of both partiesinvolved
that the applicant's entitlement to rely on the new ground be determined at the outset so that
they may prepare their cases accordingly.

The background leading up tothe appeal

[10] In terms of the relevant legislation, taxpayers' income tax liability is levied with
reference to "taxable income”, which is calculated as follows: gross income less exempt
income less deductions and allowances equals taxable income. These concepts are defined
in detail in the ITA but it is not necessary for present purposes to dwell on the definitions. |
shall return to the issue of “gross income” in the course of the discussion further below. The
assessment by the Commissioner of what constitutes the applicant’s taxable income has given

rise to these proceedings.

[11] It is apposite to set out, briefly, the factual background to this matter, and to point
out the difference between the grounds of objection and appeal that the applicant has

relied on previously, and the new ground.

[12] The following facts are common cause.
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[13] The applicant listed an amount of gross income of R320 846 361.00 for the 2018 tax
year in its tax return for that period, thereby declaring that this amount of gross income had
been received by or had accrued to it for the 2018 tax year. Its Annual Financial Statements
(“AFS”) for the 2018 year disclose gross income in the amount of R320 846 361.00. The
applicant’s income tax assessments for the 2018 tax year reflect agross income in the same
amount. This amount is reflected in all assessments up to and including the reduced
assessment referredto below, issued after the partial allowance of the applicant’s objection.

[14] The applicant claimed an amount of R73 215 161.00 in expense deductions for the
2018 tax year as per this ITR14 return. The deduction amount of R73 215 161.00 claimed
includes an amount of R11 072 237.00 (“the disputed amount”) that relates to the distribution
of profits paid to arelated party referred to in the AFS as the Taxpayer B Partnership “the BECP”.
The BECP is not ataxpayer.

[15] The applicant bore the burden in terms of section 102(1)(b) of the TAA of proving that
the amount of R11 072 237.00 paid as a profit distribution to the BECP was an allowable
deduction meeting the requirements of section 11(a), read with section 23(g), of the ITA.

[16] The Commissionerundertook an auditof the applicant's income tax affairs for the 2016
to 2018 tax years, and informed the applicant on 2 March 2019 that it (the applicant) was
afforded the opportunity to submit a revised ITR14 return if there were errors present. The
applicant did not allege any errors in the ITR14 return, which declared that gross income in
the amount of R320 846 361.00 was received or accrued in the 2018 taxyear.

[17] An additional assessment was issued subsequent to the finalisation of the audit and
the engagements between the parties during the audit. The additional assessment, dated
25 March 2020, did not implement any adjustment to the applicant's assessed gross income
amount of R320 846 361.00. It was issued in relation to its 2018 year of assessment. The
Commissioner disallowed the deduction of the R11 072 237.00 paid as a profit distribution to
the BECP on the basis that the applicant had failed to discharge the burden of proving that
the amount is an allowable deduction in terms of section 11(a) of the ITA, read with

section 23(g).

[18] The applicant objected to the additional assessment as contemplated in
section 104 of the TAA on 23 June 2020. The objection was to the effect that the
Commissioner had erred in adding back the disputed amount, because such disputed
amount met the requirements of the General Deduction Formula (i.e., section 11(a) read
with section 23(g) of the ITA) and therefore qualified as a valid deduction from the
applicant's taxable income (“the deduction ground”).
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[19] The applicant submits that the objection was against the whole of the additional
assessment and dealt expressly with the adding-back of the disputed amount. The
Commissioner submits, in contrast, that the applicant did not specifically object to the gross
income amount of the assessment and did not allege that the gross income amount included
as part of the disputed assessment was incorrect. | refer to the grounds of objection again in the
course of the discussion below but it appears from the letter of objection that the Commissioner’s
submissionis correct. The objection was against the assessment in the sense that the applicant
objected to certain aspects of the assessmenton the basis of the delineated grounds set out in
the objection letter. None of those grounds attacked the gross income amount.

[20] Although the objection was partially allowed by the Commissioner, resulting in a
reduced assessment raised on 29 September 2020, the applicant's objection pertaining
to the exclusion of the disputed amount from its taxable income was disallowed. The
reasons forthe disallowance thereof,in particular in relation to the disputed amount, were
detailed in a letter dated 28 September 2020 from the Commissioner.

[21] On 9 November 2020 the applicant filed a notice of appeal, as contemplated in
section 107 of the TAA, against the disallowance of the objection. The appeal did not allege
that the gross income amount included as part of the disputed assessment was incorrect. The
notice of appeal indicates that the appeal is lodged against the disputed assessment on the
basis of one ground, namely the deduction ground in respect of the disputed amount.

[22] The Commissioner filed his rule 31 statement on 31 August 2021, after which the
applicant filed its rule 32 statement on 20 November 2021. The applicant indicated in the
rule 32 statement that it relied on aground of appeal not previously relied uponin its objection

and notice of appeal (that is, the new ground of appeal).

[23] The new ground of appeal is to the effect that the disputed amount neither accrued to
nor was it received by the applicant as contemplated in the definition of “gross income” in
section 1 of the ITA because it was neither areceipt by nor an accrual to the applicant on its
own behalf or for its own benefit (the new ground of appeal is therefore also referredto in the
papers as “the receipt/accrual ground”).

[24] The Commissioner elected to file a statement in terms of rule 33 (whichis a reply to
the rule 32 statement) on 17 February 2022. In its statement, the Commissioner takes issue
with the applicant's reliance on the new ground of appeal on the basis that the applicant is
prohibited from doing so in terms of Tax Court rule 32(3) which, as stated above, states that
“[tlhe appellant may notinclude inthe [rule 32] statement a ground of appeal that constitutes a
new ground of objection against a part or amount of the disputed assessment not objected to
under rule 7”.



[25] The applicant does not deny that it did not object to the gross income amount which
forms part of the disputed assessment. It explains that the deduction ground and the
receipt/accrual ground both contend that the disputed amount should be excluded from
the applicant's taxable income and therefore the new ground relates to an amount already
previously objected to. The distinction between the two grounds is that:

[25.1] the deduction ground argues that the disputed amount falls to be excluded

from taxable income as a deduction, while

[25.2] the receipt/accrual ground argues that the disputed amount should not
have been included in the applicant's gross income at all and thus falls to
be excluded from the taxable income on this basis.

[26] The proper interpretation of Tax Court rule 32(3) is thus central to the dispute. The
applicant contends that the rule expressly caters for and allows the introduction of new
grounds of appeal, and that the new ground that it relies upon falls within the ambit of the

rule in that it does not constitute a new ground of objection against a part or amount of

the disputed assessment not previously objected to. In other words, the new ground of
appeal is directed at a part or amount of the disputed assessment against which the
applicant did object, that is, the inclusion of the disputed amount in the applicant's taxable

income.

[27] The Commissioner’s position is that the new ground attempted to be introduced is
against the gross income amount of the disputed assessment, and the applicant therefore

needs to prove that it has objected to the gross income amount of the disputed assessment

for the new ground to be permissible.

The development of the Tax Court Rules over the years

[28] The applicant referred to the development of the Tax Court rules as they relate to
pleadings filed by parties to Tax Court appeals so as to demonstrate the approach to the
admission of a new ground of appeal in the taxpayer's pleadings. The applicant argues
that such approach has never been unduly technical or rigid, even when the relevant rules
contained a stricter test in this regard than the present rule 32 does. The Commissioner
does not deny the approach taken in the course of the development of the rules, but
contends that such development has not resulted in the leeway on which the applicant

relies.

[29] The parties are agreed that the progression of the rules displays three consecutive
stages, namely (1) the No Rules period; (2) the Previous Rules period; and (3) the New Rules
period (I use the parties’ nomenclature).
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[30] During the first period, the No Rules period, there were no promulgated Tax Court
Rules. The provisionsrelevantto the mannerin which Tax Courtappeals were to be dealt with

were all contained in the ITA itself.

[31] The relevant characteristic of this period was section 83(7)(b) or (c) of the ITA (or its
earlier equivalents) which provided that the taxpayer was limited to the grounds stated in its
notice of objection. The provisions of section 83(7)(b) or (c) of the ITA were regarded as
unfair because the Commissioner was free to change the grounds on which he relied,
even during the proceedings before the Tax Court, whereas the taxpayer was limited to
the grounds stated in its notice of objection. This facilitated litigation by ambush, and

section 83(7) was repealed in 1989.

[32] Theapplicant pointsoutthat, even during this austere dispensation, the courtsadopted
a realistic and pragmatic approach in determining whether the grounds raised in ataxpayer’s
objection covered the points sought to be argued on appeal. For example, in Matla Coal Ltd v
Commissioner for Inland Revenue 1987 (1) SA 108 (A), the Court held as follows at 125H:

“It is naturally important that the provisions of s 83(7)(b) be adhered to, for otherwise the
Commissioner may be prejudiced by an appellant shifting the grounds of his objection to the
assessment inissue. Atthe same time, | do not think that in interpreting and applying s 83(7)(b)
the court should be unduly technical orrigid in its approach. It should look at the substance
of the objection and the issue as to whether it covers the point which the appellant wishes
to advance on appeal must be adjudged on the particular facts of the case.”

[33] During the second period, the Previous Rules period, the “previous rules” as
defined in rule 65 of the new Rules (that is, the current Tax Court Rules) which were the
rules promulgated in 2003 in terms of section 107A of the ITA, were in force. Section 107A
was enacted in 2001 and repealed by section 271 of the TAA. The previous rules were
repealed by section 269(1) of the TAA with effectfrom the date of commencement of the
new Rules on 11 July 2014.

[34] The previous rules embodied a more “progressive” system of pleadings as they
made provision, in the then rule 13, for the amendment of the relevant statements. The
thenrules 10 and 11 were the predecessors of the current rules 31 and 32. Although the
dispensation under the Previous Rules period was less stringent than that which applied
under the No Rules period (because rule 13 permitted amendments), rules 10 and 11 still
contained no provisions such as those now contained in rule 31(3) and rule 32(3) which
expressly afford both parties some leeway to expand on their positions as articulated

during the objection and appeal procedures whenfiling their statements in the Tax Court.



[35] InITC 184372 SATC229 (delivered in 2010 while the previous rules were in force) the
taxpayer objected to the inclusion by the Commissioner of new grounds initsrule 10 statement
of the grounds of objection, on the ground that this burdened the taxpayer with an unfair

disadvantage. The Court held as follows at paragraph [22]:

“I cannot agree with this contention noris the taxpayer ata disadvantage if the Rule 10
statement incorporates additional or different grounds. First of all, it cuts bothways. Both
SARS and the taxpayerwill beentitled to add additional grounds oradditional defencesintheir
statements. No disadvantage flows from the aforesaid interpretation, because each party
will have an opportunity by adding new or different arguments and therefore beinapositionto
state his case better ormore fully thanthe case set outinthe preceding correspondence.”

[36] The Court concluded as follows in paragraphs [35] and[36]:

“My conclusion means that the Commissioner is entitled to add new grounds to its Rule 10
statement different to that contained in the preceding correspondence. The taxpayer will have
a second bite to the cherry when it comesto the final appeal hearing. Itisinthathearing that the
rules of natural justice (audi alteram partem) will be satisfied. The taxpayer is not in this
interlocutory application required to finally or once and for all respond to any new grounds

raised by the Commissioner in his Rule 10 statement.

In the subsequent appeal hearing any new ground will be properly ventilated. The taxpayer
will be entitled to lead evidence to counter whatever new grounds have been raised by the
Commissioner in the Rule 10 statement. The taxpayer will also be entitled to call for further
discovery ofdocumentation if needs be to counter any such new ground. There are therefore
many built-in structures in the rules to protect the taxpayer from the very mischief ... refemed

to in argument.”

[37] In HR Computek (Pty) Ltd v CSARS [2012] ZASCA 178,75 SATC 104 (SCA), a case
decided during the second period, the taxpayer was the subject of a value-added tax audit
pursuant to which an assessment was raised against it. The assessment was comprised of a
capital amount, being the output tax not accounted for, as well as additional tax, penalties and
interest thereon. The taxpayer objected only against the penalty, additional tax and interest
(and thus not against the capital amount). This position was persisted with in the taxpayer's
notice of appeal to the Tax Court. When the taxpayer filed its rule 11 statement (the equivalent
of the present rule 32 statement) it sought for the first time to challenge the capital amount of
the assessment. The Commissioner took issue with this. The dispute whether the taxpayer
could challenge the capital amount of the assessment for the firsttime in its rule 11 statement

was argued on a preliminary basis before the trial on the main issuescommenced.



10

[38] The Supreme Court of Appeal held at para [12] of the judgment that the taxpayer, not
having raised an objection to the capital amount of the assessment in its notice of objection,
was precluded fromraising it on appeal to the Tax Court as it effectively amounted to a new
objection directed at an individual assessment amount that had not previously been objected

to.

[39] The third period commenced when the New Rules were promulgated on 11 July
2014, and contain novel rules such as rule 31(3) which is applicable tothe Commissioner,
rule 32(3) which is applicable to the taxpayer, and rule 33, which for the first time affords
the Commissioner a right of reply to the taxpayer's rule 32 statement of grounds of appeal.

[40] Rule 31(3) provides that the Commissioner may notinclude in the rule 31 statement
“a ground that constitutes a novation of the whole of the factual or legal basis of the disputed

assessment or which requires the issue of arevised assessment”.

[41] Itis worth repeating that rule 32(3), which lies at the heart of this matter, provides as
far as the taxpayer is concerned that an appellant “may not include in the statement a ground
of appeal that constitutes a new ground of objection against a part or amount of the disputed
assessment not objected to underrule 7.

[42] The applicant points out that rule 33(2) in turn provides in relation to the
Commissioner that the “reply to the statement of grounds of appeal must set out a clear
and concise reply to any new grounds, material facts or applicable law set out in the
statement”. Rule 33(2) thus clearly countenances “new grounds” being included in a
rule 32 statement. The applicant submits that the changes that are evident from the No
Rules period through to the Previous Rules period and into the New Rules period indicate
greater flexibility rather than the rigidity formerly in operation. The inclusion of new grounds by
both parties is now permitted within the boundaries indicated by rules 31(3) and 32(3)
respectively. That is of course so — it is common cause between the parties - but the
question remains whether the applicant's new ground falls within the ambit of rule 32(3).
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The properinterpretation of rule 32(3)

[43] What, then, is the proper approach to take under the current Tax Court rules?

[44] Thewell-known dictum in Natal Joint Municipal Pension Fund v Endumeni Municipality
2012 (4) SA 593 (SCA) at para [18] represents the current state of the South African law
regarding the interpretation of documents. In the more particularised context of statutory
interpretation, the Constitutional Court in Cool Ideas 1186 CC v Hubbard and another 2014
(4) SA 474 (CC) at para [28] articulated these principles as follows:

“A fundamental tenet of statutory interpretation is that the words in a statute must be given their
ordinary grammatical meaning, unless to do so would result in an absurdity. There are three

important interrelated riders to this general principle, namely:
(a) that statutory provisions should always be interpreted purposively;
(b) the relevant statutory provision must be properly contextualised; and

(c) all statutes must be construed consistently with the Constitution, that is, where
reasonably possible, legislative provisions ought to be interpreted to preserve their
constitutional validity. This proviso to the general principle is closely related to the

purposive approach referred to in (a).”

[45] Ininterpretingrule 32(3)inthe consideration and determination of the dispute, itisthus
necessary to consider the content thereof against the backdrop of the principles of statutory

interpretation as set out in the case law.

The applicant’s contentions

[46] The applicant’s case is that the new ground falls within the ambit of the type of new
grounds of appeal that are permissible, and it does not constitute “a new ground of objection
against a part or amount of the disputed assessment not objected to under rule 7”. It says this
because the premise of both the new (receipt/ accrual) and the old (deduction) ground is that
the disputed amount should not have been included in the applicant's taxable income.

[47] Whether this is achieved by excluding the disputed amount from the applicant's gross
income at the outset (in terms of the new ground), or whether the disputed amount is
subtracted from gross income as a deduction in the calculation of taxable income (in terms of
the deduction ground), the effect on taxable income is the same, namely that the disputed
amount is excluded from the taxable income. It is only when an amount is included in a
taxpayer's taxable income thatit resultsin a tax liability, and any argument to the effect that an
assessment raised by the Commissioner has resulted incorrectly in an additional liability on
the part of the taxpayer must be to the effect that the amount in question should be excluded
fromits taxable income.
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[48] The applicant submits that, while it is true that there is a distinction between the basis
upon which thedisputed amount is alleged to fall outside the applicant’s taxable income in
terms of the deduction ground as opposed to the receipt/ accrual ground, the fact remains
that the applicant had objected against both the part of the additional assessment that made
adjustments to its taxable income and against the treatment of the disputed amount in terms
of such adjustments. The new ground accordingly relatesto a part and amount of the disputed
assessment against which the applicant had objected.

[49] The matter is thus distinguishable from the facts in HR Computek where the taxpayer
did not object to the capital amount of the assessment (but only to the imposition of additiona
tax, penalties and interest) and sought to do so for the first time in its pleadings before the Tax
Court. HR Computek was in any event decided before the current Tax Court rules came into

force, whenthere was no equivalent provision tothat contained in rule 32(3).

[50] The applicant places heavy reliance on ITC 1912 80 SATC 417, which deals with the
interpretation of rule 32(3). In that case, too, the taxpayer included a new ground of appeal in
its rule 32 statement, that is, a ground that had been included in neither its rule 7 objection nor
its notice of appeal. The taxpayer expressly stated in its rule 32 statement that it was doing so
and claimed that the new ground was not prohibited by rule 32(3) because itrelated to neither
a part nor an amount that had not been objected to under rule 7. The Commissioner brought
an interlocutory application to strike outthe new ground on the basis that it was not permissible
in terms of the Tax Court rules, and this formed the subject matter to be decided by the Tax

Court at the hearing of the application.

[51] TheCourtheldthatthe properinterpretationof rule 32(3) lay at the heart of the dispute.
The Commissioner contended that it did not permit a new ground of appeal which constituted
a new ground of objection that had not been raised previously, whereas the taxpayer
maintained that a new ground of objection per se was not outlawed under rule 32(3).
Accordingly, the firstissue was an interpretive one (at para [15] of the judgment].

[52] The nextissue was whether, in terms of the interpretive approach adopted by the
Court, the taxpayer's new ground of appeal actually constituted an impermissible new
objection (at para [16]). A fundamental difficulty with the Commissioner's interpretive
approach was that it did not account for the actual wording of rule 32(3), which provided
that an appellant taxpayer may not include in its statement “a ground of appeal that

constitutes a new ground of objection against a part or amount of the disputed assessment

not objected to under rule 7.” The contention of the Commissioner failed to ascribe

meaning to the underlined words (at paras [20] to [22] of the judgment).
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[53] The Court continued that regard also had to be had to the current rules 10(3) and
10(4). The wording of rule 10(3) was substantially the same as that of rule 32(3), yet
rule 10(4) expressly provided that, if the taxpayer in a notice of appeal relied on a ground
not previously raised in the objection under rule 7, the Commissioner could require the
taxpayer, within 15 days after delivery of the notice of appeal, to produce the
substantiating documents necessary to decide on the further progress of the appeal.
Rules 10(3) and 10(4) would be contradictory unless the former was interpreted to permit new

grounds not raised under rule 7 (at paras [23] to [25] of the judgment).

[54] Itwas thus clear fromthe scheme of the rules that taxpayers were no longer restricted,
on appeal, to their original grounds of objection. Provision was made for new grounds to be
advanced in rule 10(4) and in rule 33. The latter rule introduced the innovation that the
Commissioner may now file areply to the taxpayer's rule 32 statement which must deal with
new grounds raised. The other innovations in the present rules were rules 31(3) and 32(3),
and it was also significant that statements made underrules 31, 32 and 33 could be amended,
either by agreement or on application to the Court. Thiswas further evidence of anintention to
broaden, rather than to restrict, the ambit of the issues that could be dealt with inthe tax appeal
process (at para [28] of the judgment).

[55] These changes demonstrated a new flexibility in the tax appeal process and a move
away fromthe rigidity of the previous regime. This development was, moreover, in line with
the constitutional right to access to court which guaranteed afair hearing. Rigidity in the legal
process could thwart the fairness of proceedings, and there was no good reason to restrict
unduly the ambit of a taxpayer's grounds of appeal. This was particularly so when one had
regard to the fact that an appeal to the Tax Court involved a full hearing, with the leading of
witnesses, cross-examination and discovery (at para[29] of the judgment).

[56] Rule 32(3) was not aimed at prohibiting the introduction of anew ground of objection
not raised under rule 7. Its ambit was more limited: what a taxpayer could not do was to use
rule 32 to appeal against a portion of the assessment (either in terms of an amount or a part
thereof) not previously objected to under rule 7. A taxpayer could thusraise a new ground in its
rule 32 statement, provided that it related to a part or an amount in the assessment that had
been placed in dispute by the objection lodged in terms of rule 7. This placed the taxpayer in
an equivalent position to the Commissioner who, under rule 31(3), could include anewground
in its statement, provided that it did not amount to a novation of the assessment or require a

new assessment (at para [30]).
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[57] The Commissioner was not prejudiced in this process: it could reply to a new ground
contained in the rule 32 statement, and it would have the full armoury of amendment,
discovery and the leading of evidence to deal with such ground at the hearing of the appeal

(at para [30] of the judgment).

[58] It was common cause that the new ground was in respect of the same amounts and
the same parts of the assessments objected to underrule 7, and it was therefore a permissible
ground (at para[32]). There was no merit in the Commissioner's submission that insofar as the
rules permitted new groundsinarule 32 statement, this did notextend to new groundsthat were
in substance not the same as those contained in the objection. There was nothing in the
language or the structure of the tax appeal process established under the present rules to
suggestthat any distinction should be drawn between grounds that were covered in substance
in the objection and those that were not. The provisions offered no assistance on where the
line should be drawn between these categories, and there was no hint in the language of the

provisions that they were ever intended to have this purpose.

[59] Assuming that this was wrong and that there was some merit to the
Commissioner’s submission, it was necessary to look at the nature of the new ground
introduced by the taxpayer (at para[33]). Onaproper examination of the grounds, the change
in approach adopted inthe new grounds essentially involved are-packaging, for want of abetter
word, of the legal basis on which the taxpayer now contended that the losses suffered in
executing the scheme amounted to capital losses for it. In substance, even with the new
grounds, it was the same issue that was before the Courton appeal (at para [36]). The fact
that the taxpayer had adopted a different approach to the same issue would not place the
Commissioner at an unfair disadvantage. It would have all the tools at its disposal to ensure
that the issues were fully ventilated at the appeal hearing. The Commissioner conceded at the
hearing that if the application were not successful, there would be no prejudice to it in the
appeal. In these circumstances, to uphold the application and strike out the new grounds of
appeal fromthe rule 32 statement would amount to placing form over substance, and would be
contrary to the interests of justice (at para [37]). There was thus no substance in the
Commissioner's contention that the new grounds included in the rule 32 statement were

impermissible and excipiable (at para [38] of the judgment).

[60] Theapplicant inthe present matter submits that the interpretation of rule 32(3) adopted
by the Courtin ITC 1912 is correct and consistent with the established, unitary approach to
statutory interpretation in terms of which the language of rule 32(3) must be considered in the
light of the provisions of the Tax Court rules as awhole and the circumstances attendantupon

their coming into existencel
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[61] 1donothave any quibble withthe judgmentin ITC 1912 as far as the general approach
to the interpretation of rule 32(3) and the findings upon the facts of that matter are concerned,
but I have doubts as to whether it supports the applicant’s case given the particular nature of
the new ground in the present case. The applicant is relying, | think, on an overly-permissive

interpretation. | returnto thisissue in the course of the discussion of the Commissioner’s case.

The Commissioner’s contentions

[62] The Commissioner’s argument is that what the applicant seeks retrospectively to
challenge is the gross income amount of the disputed assessment. The new ground states
that the amount of R11 072 237.00 paid as a profit distribution to the BECP was neither a
receipt by nor an accrual to the applicant on its own behalf, and also neither a receipt by nor
an accrual to the applicant for its own benefit. The applicant thus alleges that the amount of
R11 072 237.00 paid as a profit distribution to the BECP did not form part of the applicant’s
gross income. The foundation of the new ground is therefore an entirely new issue, namely
that the gross income amount which is listed in the applicant's declaration and AFS as well as
in every assessment issued isincorrect because the deduction amount should never have
been included therein. The new ground is therefore an objection raised against the gross
income amount of the disputedassessment.

[63] Theapplicant does notdenythat the grossincome amount of the disputed assessment
was never expressly objected to. It alleges instead that in objecting to the disallowance of the
deduction of R11 072 237.00 paid as a profit distribution to the BECP, the applicant has
objected to this payment amount, and that this would suffice to incorporate an objection to the

gross income amount of the assessment.

[64] The Commissioner'sresistance to the newground as set out in its papers and heads of
argument encompasses several aspects but | regard three of them as particularly pertinent, and
as the correct approach in determining whether the new ground should be allowed under
rule 32(3) on the particular facts of this case.

[65] The firstissue raised by the Commissioner relates to the applicant’s gross income and
the objections made in the course of the assessments. Was the applicant’s objection to the
disallowance of the deduction amount effectively the same as an objection to the grossincome
amount? Gross income is defined at section 1 of the ITA as follows:

“grossincome”, inrelation to any year or period of assessment, means—

() in the case of any resident, the total amount, in cash or otherwise,
received by oraccrued to orin favour of such resident; or

(i) inthe case of any personother than aresident, the totalamount, in cash

orotherwise, received by or accrued to orin favour of such person from
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a source within the Republic,

during such year or period of assessment, excluding receipts or accruals of a capital nature,
but including, without in any way limiting the scope of this definition, such amounts (whether of
a capital nature or not) so received or accrued as are described hereunder, ..."

[66] A determination of a party's gross income for a tax period is therefore founded on
establishing the amounts in cash or otherwise that had been received by or had accrued to

such party for the benefit of that party in the relevant tax period, excluding capitalamounts.

[67] As setoutinthe recording of the common cause facts, the applicant has declared and
consistently reflected in its return and AFS an amount of gross income of R320846 361.00 for
the 2018 tax year. It never deviated fromthis approach. The applicant’s original ground was
that the R11 072 237.00 paid as a profit distribution to the BECP is an allowable deduction by
virtue of section 11(a) read with section 23(g) of the ITA. Section 11(a) of the ITA states as
follows:

“11. General deductions allowed in determination of taxable income.—For the
purpose of determining the taxable income derived by any person from carrying on any trade,

there shall be allowed as deductions from the income of such person so derived—

@ expenditure and losses actually incurred in the production of the income,
provided such expenditure and losses are not of a capital nature; ...”

[68] Section 23(g) of the ITAprovides:

"23. Deductions not allowed in determination of taxable income.—No deductions
shall in any case be made in respect of the following matters, namely—

(9) any moneys, claimed as a deduction from income derived from trade, to the
extent to which such moneys were not laid out or expended for the purpaoses of
trade; ...."

[69] A determination on whether an amount constitutes a valid deduction under
sections 11(a) and 23(g) of the ITAis therefore founded on establishing whether the amount
was expended in the production of income for the purposes of trade. It was the applicant’s
version throughout the audit and the subsequent dispute between the parties thatthe payment
of the profit distribution to the BECP met these requirements.

[70] The applicant never alleged any alternative manner of accounting for this payment. It
is thus not correct say, as the applicant does, that the dispute between the parties related to
the correct tax treatment to be applied to the amount of R11 072 237.00 paid as a profit
distribution tothe BECP. The applicant at all relevant times proposed and declared only one
manner of tax treatment for this payment, and that was for it to be regarded as a valid
deduction amount in terms of sections 11(a) and 23(g) of theITA.
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[71] The applicant thus never indicated that the payment to BECP did not form part of the
applicant’s gross income. This would have been relevant in the course of the audit, asitwould
have afforded the Commissioner the opportunity to scrutinize the transaction further on the
basis that it involved amounts previously declared as revenue now being alleged to be the
income of a third party instead. That the third party was neither a subject of the audit nor a
taxpayer would have justified that scrutiny, as would the fact that the contention is unsupported
by any evidence provided by the applicant in the audit or otherwise. The amount paid as a
profit distribution to the BECP was therefore from the outset treated as a deduction amount,
and was queried by the Commissioner on that basis only.

[72] The exercise to determine an expense amount is to be contrasted with the test for
determining gross income set out above. The two processes are distinct. | do not think that it
is correctto say that an objection against an expense amount is equivalent to an objection
against the gross income amount for the purposes of rule 32(3).

[73] In Matla Coal Ltd v Commissioner for Inland Revenue, to which | have referred earlier,
the Appellate Division (as it then was) had to determine whether the taxpayer should be
confined to the case made out in its objection as contemplated under sections 81(3) and
83(7)(b) of the ITA in operation at the time. Section 81(3) of the ITA provided that every
objection should specify in detail the grounds upon which it is made. This mirrors the wording
of the current rule 7(2)(b), and the Court's interpretation of that section is thus relevant to the
present matter.

[74] Section 83(7) of the ITA stated as follows at the time:

“(7) ) Every notice of appeal shall be in writing and shall be lodged with the
Commissioner within a period of 30 days after the date of the notice mentioned
in section 81(4) or, if the Commissioner has in terms of the provisions of
section 106(4) withdrawn the last-mentioned notice and sent it anew, the date
of the notice so sent anew, and no such notice of appeal shall be of any force
or effect whatsoever unless it is lodged within the said period.

@ At any such appeal the person who made the objection shall be limited to the
grounds stated in his notice of objection.”

[75] Inthis regard, the Court held that it “should look at the substance of the objection and
the issue as to whether it covers the point which the appellant wishes to advance on appeal
must be adjudged on the particular facts of the case”. Thisapproach, withinthe ambit now posed
by rule 32(3), must still be valid, because otherwise new grounds would be permissible
irrespective of whether they bear any relation to the pleaded case that gave rise to the pending
appeal. The applicantdoes not have a blanket rightto introduce new grounds. Itsrightis limited
by rule 32(3). The wording of rule 32(3) (as well as rule 10(3) prescribing the content of a
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notice of appeal) clearly indicates that a connection should remain between the amounts
previously disputed and thus subjectto the disputed assessment, and the new ground. In other
words, the taxpayer cannot make out an entirely new case on appeal. This limitation was
confirmed by the judgementinITC 1912 to which | have referred earlier when setting out the
applicant’s case: “It is not aimed at prohibiting the introduction of a new ground of objection not
raised under TCR 7. The ambit of the prohibition is more limited: what a tax appellant may not

do is to use TCR 32(3) to appeal against a portion of the assessment (either in terms of an

amount or part) not previously objected to under TCR 7” (see para [30] of the judgment —

emphasis added).

[76] The applicant must thus still, as in Matla Coal, show on the facts of the case and the
substance of the objection that the ground is permissible. In Matla Coal, the taxpayer
introduced anew ground in relation to the same disputed income amount which it alleged was
a capital receipt. The initial objection was that the receipt was capital as it had been received
in the course of arestraint agreement. The new ground was that the same amount was still a
capital receipt, but on the basis that it related to the sale of coal rights on capital account. The
Court held in the appellant's favour. It is clear on the available facts that in Matla Coal the new
ground related to the same receipt amount and the same treatment of the receipt amount, the
only distinction being the basis upon which the receipt amount could be regarded as capital,

or the manner in which capital status was to be conferred on areceipt.

[77] The circumstances in ITC 1912 were similar. | return to these later. In the present
matter the new ground essentially relates to a differentamount (the gross income amount) of
the assessment as compared to that of the objection. The new ground seeks alteration on
appeal of that different amount of the assessment, even though it uses the disputed amount
of R11 million as the tool to achieve such alteration. Having regard for the substance of the
applicants objection and the facts of the case, it cannot be correct that an objection to the
disallowance of an expense amount for failing to meet the requirements of sections 11(a) and
23(g) of the ITA is equivalent to an objection against the gross income amount of the
assessment on the basis that this amount is to be reduced because a portion thereof actually

accrued to a non-taxpayer third party.
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[78] The Commissioner’s second issue goes hand in hand with the first, and relates to the
applicant’s claim that it had effectively objected to the whole of the disputed assessment, and
that there was thus no part or amount of the disputed assessment not objected to underrule 7.
The applicant’s rule 7 objection (set out in aletter dated 23 June 2020) reads as follows:

“GROUNDS OF OBJECTION: We hereby object to the following adjustment as per the additional

assessment received: ...”

Description on assessment Amount of | Tax Value
letter Adjustment
A Employment tax incentive R4 197 000 R1 175 160

included in gross income

B Property rental R300 000 R84 000
C Profit share distribution R11 Q72 237 R3 100 226.36
D Understatement penalty R310022.63
E Underestimation of provisional R188 758
tax
89quat(2) interest R293 94.74

[79] The applicant only objected to these adjustments, which formed part of the disputed
assessment. Its gross income amount was not adjusted in any assessment issued to the
applicant. It therefore did not object to the gross income amount. If there are any other
adjustments included in the disputed assessment in respect of the 2018 tax year that the
applicant has not referred to above, then the applicant did not object to the whole of the
disputed assessment.

[80] On 25 March 2020 the Commissioner sent the applicant a “Finalisation of Audit” letter
that set out adjustments that would be implemented by means of the assessment. Inthe letter,
the Commissioner inter alia indicated that a deduction amount of R140 208.00 for accounting
feesin the 2018 tax year was found not be a valid expense.That amount was to be disallowed,
constituting anadjustment. The Commissioner indicated in addition that it would disallow a
deduction amount for private insurance of R49 000 in terms of sections 11(a) read with 23(Q)

of the ITAfor the same tax year. The amount was disallowed and constituted an adjustment

[81] The applicant did not object to either of those adjustments. It is thus incorrect for the
applicant to argue that it objected to the whole of the disputed assessment, and that there was
no part or amount of the disputed assessment that was not objected to under rule 7.
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[82] The grounds of appeal were similarly delineated in the notice of appeal dated
9 November 2020:

“GROUNDS OF APPEAL: We hereby appeal to the following adjustment as per the additional
assessment received: ...”

Description on assessment Amount of | Tax Value
letter Adjustment
1 Profit share distribution R11 072 237 R3 100 226.36
2 Understatement penalty R310022.63
3 Underestimation of provisiona R188 758
tax
89quat(2) interest R 293 94.74

[83] Even if the applicant had for the sake of the argument objected to the whole of the
disputed assessment, this would not suffice to prove that it had objected to the gross income
amount specifically, which was not adjusted in the assessment and which would require
specific identification in the objection to satisfy the requirements of rule 7.

[84] In HR Computek, to which | have made reference earlier, the issue of new grounds of
appeal was addressed in relation to a valuer-added tax (VAT dispute. As mentioned, the
taxpayer in that case was, subsequent to an audit by the Commissioner, assessed to tax for
certain VAT periods in the total sum of R4 040377.28.

[85] The taxpayer objected to the assessment, and indicated in its notice of objection that
the total sum of R4 040 377.28 was indispute. It did however not in its letter of objection
contend that the capital VAT amount was objected to, and instead stated that this was not
contested. The objection limited the challenges to other amounts of the disputed assessment,
as well as to certain procedural matters. This position was maintained through the objection
and initial appeal period. It was only upon delivery of the taxpayer's statement of appeal in the
Tax Court that it alleged that the capital amount was wrong by asserting that in calculating its
VAT liability the Commissioner had included the turnover figures of a related but separate

entity of which the taxpayer's member was also the managing member.

[86] Objections at the time (the second period of the Tax Rule regimes discussed earlier)
were governed by rule 4 of the old Tax Court rules which mirrors the currentrule 7. It stated
that the notice of objection must be in a form prescribed by the Commissioner and must “be

in writing, specifying in detail the grounds upon which it is made”.
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[87] The taxpayer's case for seeking to permit the new grounds was that in referring to the
globular amount of R4 040377 as being the “amount of tax in dispute in terms of the
assessment” the taxpayer had by necessary implication raised an objection to the capital

assessment, which was but one component of that globular sum.

[88] The Supreme Court of Appeal rejected this argument with reference to a definition of
"assessment" presentthen in the ITA which, though amended, exists in substantially similar
form today in the ITA, read with the TAA. The Court found that the definition does not
countenance an objection to aglobular amount (at para [10] of the judgment). The Court held
(at para [12]) that when the taxpayer alleged the capital amount to be wrong for the first time
in its Tax Court statement, it effectively raised a new objection directed at an individua

assessed amount that had not previously been objected to.

[89] I thinkthat the same applies to the applicant’s case in the present matter in relation to
the Commissioner’s second issue of dispute. The change implemented by rule 32(3) did not
disturb this position. The applicant never contested the gross income amount until it raised the
new ground in the rule 32 statement. The Court in HR Computek confirmed that a globular
objectionto a full assessment amount does not by implication constitute an objection to every
amount of the assessment. Thus, even if the applicant had objected to the whole of the
disputed assessment, its failure to specify the objection to the gross income amount in detail
in the letter of objection means that it is precluded at this stage from raising the new ground
challenging this amount in the rule 32 satement.

[90] The Commissioner’s third issue relates to the applicant’s claim that the new ground
and the original ground would achieve the same result, if upheld. The Commissioner submits
that this is not the case. In any event, rule 32 does not permit new grounds on the basis that
the eventual outcome sought by the new ground corresponds with the outcome sought in the
original grounds. New grounds are only permissible if they are against a part or amount of the
disputed assessmentthat had been objected to under rule 7.

[91] As set out above, the original ground seeks as its outcome the allowance of a
deduction amount of R11 072 237.00 paid as a profit distribution to the BECP. This outcome
would be achieved by an upward alteration of the total deductions allowed in respect of the
disputed assessment, on the basis that the Commissioner erred in the disallowance of the
expense.

[92] The new ground, on the other hand, seeks an alteration of the gross income amount
of the disputed assessment downward so as to reduce the applicant's income tax liability. The
new ground would achieve this by shifting a portion of the applicant's declared gross income
to a third party.
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[93] The Commissioner’s conduct in the course of the assessment cannot be impugned to
justify that alteration of the gross income amountin the manner soughtthrough the new ground
(because it had not previously been considered and assessed), and the applicant makes no
case inthis respect. The outcomes sought, properly considered, are thus not similar. That the
final desired result, being the reduction of the applicant’s income tax liability, is similar is
unsurprising but also immaterial, as this is a tax appeal where the applicant is disputing its
income tax liability as assessed.

[94] IreturntoITC1912. Inthat case the Court allowed the new grounds for, inter alia, the
following reason (see para[36] of the judgment):

“As | see it, on a proper examination of the grounds, the change in approach adopted by M

under its new grounds of appeal essentially involves a re-packaging, for want of a better word,

of the legal basis upon which M now contends that the losses suffered in executing the scheme
amounted to capital losses for M. [t is correct in its submission that the two objections are

alternative grounds, or reasons, for recognizing the very same capital losses that M contends

it suffered. The original objection was based on M being the sole beneficiary of the Trust, while
the new grounds place reliance on M funding the purchase of the shares and bearing, both
legally and de facto, the losses suffered in the process. In substance, it is the same issue that

is before the court on appeal: whether the capital losses arising from the employee share option

scheme are capital losses which are deductible by M for capital gains tax purposes.”

[Emphasis added.]

[95] TheCourtinITC1912 therefore permitted anew ground as the same issue was before
the Court on appeal as was the subject of the objection under rule 7, namely whether the
capital losses arising from the employee share option scheme could be claimed by the
taxpayer as capital losses which were deductible for capital gains tax purposes. This equates
to a differentapproach to the same issue, that issue being the validity of the claim for capital
losses. This would result in the same outcome, namely the allowance of the amount of
capital loss claimed in relation to the employee share option scheme.

[96] This mirrors the approach in Matla Coal, where on appeal a differentapproach was
taken to the same issue of the capital status of a receipt. This would result in the same

outcome, namely confirmation that the receipt was capital in nature.

[97] Again, thisis not the case in the present matter. The issue in the original ground is the
validity of a deduction amount in view of the requirements of sections 11(a) and 23(g) of the
ITA. The outcome sought isthe reversal of the Commissioner’s disallowance of the deduction
so as to lower the applicant’s taxable income. The issue in the new ground is the correctness
of the declared and previously unchallenged gross income amount of the disputed
assessment. The outcome sought is an order that the gross income amount is different
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because the disputed amount never formed partthereof - thus affectingthe applicant’s taxable

income.

[98] The fact that the outcome may be the same is in any event not sufficientto render the
new ground permissible under rule 32(3). In the unreported Tax Court judgment in PM v
Commissioner for the South African Revenue Service (Tax Court case 13796 (6 September
2019)) (“ITC 13796"), a taxpayer initially alleged that certain payments he received were
capital amounts in the form of loans, and therefore were not gross income amounts to be
included in any assessment. The taxpayer sought to introduce a new ground on appeal,
alleging that the amounts were received while he was an insolvent. Accordingly, those
amounts — which the Commissioner regarded as his gross income - had not accrued to
him, but to the trustee of his insolvent estate in terms of the provisions of the Insolvency

Act 24 of 1936. They could thus not form part of the taxpayer's gross income.

[99] The taxpayer indicated in the subsequent proceedings on the permissibility of the
new ground that although the ground relating to the amounts of gross income having
accrued to a different party was not specifically raised in the objection under rule 7 that
preceded the appeal, the issue of the insolvency was mentioned in the prior engagements with
the Commissioner. The taxpayer claimed that these tangential references would suffice to

render the new ground permissible.

[100] The taxpayer in ITC 13796 therefore sought the same outcome, but based on a
new ground that the amounts in question had accrued to a different party. The taxpayer's
assessed gross income was therefore being placed in the hands of another by virtue of

the proposed new ground.

[101] The Court agreed (at para [17] of its judgment) with the reasoning in ITC 1912,
particularly the discussion in relation to a taxpayer’s entitlement to raise a new ground of
objection in the rule 32 statement, provided that it relates to a part or an amount in the
assessment that was placed in dispute by the objectionunderrule 7. It excluded the new
ground despite the result sought being the same as upon the original ground. The Court did
not find that the new ground relating to the accrual of gross income to adifferent party related
to a part or an amount in the assessment that was placed in dispute by the objection stated
under rule 7. The Court further stated that any reference to the taxpayer’s insolvency history
was oblique.
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[102] Neither ITC 13796 norITC 1912 supports the notion that if anew ground achieves the
same result as the original ground, then the new ground is permissible. The applicant’s case
is therefore not supported by ITC 1912 (and also not by Matla Coal under the No Rules period
discussed above) where the same amounts were challenged seeking the same outcome on
the same legal submissions in the original and the new grounds, the distinction being only the
bases onwhichthe consistent designation of atransaction was justified.

[103] In all of these circumstances, | find that the new ground does not fall within the ambit
allowed by rule 32(3) for introduction at this stage. This is because, for the reasons set out
above in the course of the discussion of the Commissioner’s case, the new ground, properly
considered, constitutes an entirely new case on appeal, aimed at the reduction of an amount
to previously objected against, namely the applicant’s grossincome. The new ground is not
merely a “re-packaging” of the legal basis upon which the applicant wishes to have the
disputed amount disregarded for the purposes of the determination of its income tax liability.

[104] This approach adheres to the ordinary meaning of the words of rule 32(3) and does
not give rise to an absurdity. It further contextualises the provisions of rule 32(3) against the
background to the development of the rules in that it does not cater for an over-wide
interpretation that would allow an entirely new case to be dealt with on appeal — a situation
that has notbeen contemplated in the course of the relevant history of the rules. With reference
to ITC 1912, proper regard should be had to the limitation that a taxpayer may not use
rule 32(3) to appeal against a portion of the assessment (whether in relation to an amount or

part thereof) not previously objected to.

[105] | acknowledge thata Tax Courtis a court of revision, and not a court of appeal in the
ordinary sense. Itishowever notfree fromrestrictions. Itdoes not have an inherentjurisdiction.
In Africa Cash and Carry (Pty) Ltd v Commissioner, South African Revenue Service 2020 (2)
SA 19 (SCA) the Supreme Court of Appeal described the Tax Court’s position as follows:

“[52] The point of departure should always be that a Tax Courtis a court of revision and 'not

a court of appeal in the ordinary sense'. The legislature 'intended that there could be a re-

hearing of the whole matter by the Special Court and that the court could substitute its own

decision for that of the Commissioner', if justified on the evidence before it. A Tax Court

accordingly rehears the issues before it and decides afresh whether an estimated assessment

is reasonable. It is not bound by what the Commissioner found. In rehearing the case it can

eitheruphold the opinion of Sarsor overrule it and substitute it with its own opinion. The powers

of the Tax Court and its functions are unique. It places itself in the shoes of the functionary and

re-evaluates the facts and circumstances of the subject-matter on which the assessments were

based. Byitsvery nature an estimated assessment is subjectto change based on an evaluation
of the evidence and any information that becomes available. What is important is that the

methodology used and the assumptions on the strength of which the estimated estimates were

made should remain the same, otherwise the conclusions reached by the Tax Court might not
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be procedurallyfair. The Tax Court must place itself in the shoes of the functionary to detemine

whether the methodology followed and the assumptions on which the estimated assessment

are based are reasonable and produce a reasonable result.

[53] Being a court of revision does not mean that a Tax Court is free of restrictions. It too
must observe an administratively fair process. That will entail, inter alia, that the dispute must
be resolved on the issues raised by the parties and the enquiry confined to the facts placed

before court. In this regard the pleadings are important and the parties will be kept to their

pleadings, where any departure from the pleadings would cause prejudice or prevent a full

enquiry. But within those limits a Tax Court has a wide discretion, for pleadings are made for

the court and not the court for pleadings. Where a party has had every facility to place all the
facts before the Tax Court and the investigation into all the circumstances has been thorough,
then there is no justification to interfere simply because the pleadings had not been as explicit
as they might have been.”

[Emphasis added.]

[106] Whilst the Tax Court has a wide discretion within these limitations, such discretion
does not stretch to allowing the introduction of anew ground that does not fall within the ambit
of rule 32(3), evenif no newfactual evidence would have to be placed before the court hearing
the merits of the appeal in due course.

Costs

[107] | am at liberty to make a costs order in this matter by virtue of section 130(3)(b) of the
TAA and Tax Court rule 50(5)(a). The former provides that the Tax Court may make an order
as to costs provided forin the Tax Court rules in an interlocutory application or an application
in a procedural matter referred to in section 117(3) of the TAA, and the latter provides that the
Tax Court may make “any other order it deems fit, including an order as to costs”.

[108] The Commissioner was the successful party in the litigation and | can see no reason
for deviating fromthe general principle that costs follow the result: see the following remarks
in ITC1876 77 SATC 175 at para [46]:

“Although, when it comes to the substance of the tax dispute, costs are generally not awarded
unless there has been a frivolous use of power or an unreasonable basis of opposition, in
interlocutory matters it is my experience that costs have generallyfollowed the result, unless it

would appear unjust to order costs onthat basis.”

[109] | do notregard the grant of acosts order in the present matter as unjust.
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Order
[110] Inall of these circumstances, | make the following order:

The application is dismissed, with costs.

P.S. VAN ZYL
Acting judgeof the High Court



