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Tax Guide for Small Businesses

Preface

This guide is a general guide dealing with the taxation of small businesses such as sole
proprietors, partnerships and companies not part of large groups. Some of the considerations
in this guide could, however, be applicable to any type of taxpayer. The aimis to consider the
typical taxation issues of an average business trading in South Africa.

This guide is not an “official publication” as defined in section 1 of the Tax Administration
Act 28 of 2011 and accordingly does not create a practice generally prevailing under section 5
of that Act. It should, therefore, notbe used as a legal reference. Itis also nota binding genera
ruling under section 89 of Chapter 7 of the Tax Administration Act. Should an advance tax
ruling be required, visit the SARS website for details of the application process.

The information in this guide concerning income tax relates to —

e natural persons for the 2023 year of assessment commencing on 1 March 2022 and
ending on 28 February 2023;

e trusts in respectof years of assessment commencing and ending during the period
commencing on 1 March 2022 and ending on 28 February 2023; and

e companies and CCs with years of assessment ending during the 12-month period
ending on 31 March 2023.

For income tax purposes, this guide has been updated to include the Tax Administration Laws
AmendmentAct 16 of 2022, the Taxation Laws Amendment Act 20 of 2022 and the Rates and
Monetary Amounts and Amendment of Revenue Laws Act 19 of 2022 as well as the Budget
Review of 2022.

For indirect tax purposes, all information has been updated to include amendments up to the
date of the publication of this guide.
For more information, assistance and guidance you may —
e visit the SARS website;
e contact the SARS National Contact Centre —
» if calling locally, on 0800 00 7277; or

» if calling from abroad, on +27 11 602 2093 (only between 8am and 4:30pm
South African time);

e have a virtual consultation with a SARS consultant by making an appointment via the
SARS website;

e visit your nearest SARS branch office, preferably after making an appointment via the
SARS website; or

e contact your own tax advisor or tax practitioner.

All guides, interpretation notes, brochures, forms, returns, tables and Government Notices
referred to in this guide are the latest versions unless the context indicates otherwise, which
are available on the SARS website or on request via eFiling at www.sarsefiling.co.za,
whichever is applicable.
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Disclaimer

While every precaution has been taken to ensure that the information and the
rates published inthis guide are correct at the date of publication, itis advisable
that users verify the rates with the relevant legislation pertaining to the rates,
applicable to the tax, customs or excise concerned.
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Glossary

In this guide, unless the context indicates otherwise —

"Companies Act” means the Companies Act 71 of 2008;
“CC” means close corporation;

“CGT” means capital gains tax, being the normal tax attributable to the inclusion of a
taxable capital gain in taxable income under section 26A,;

“Customs and Excise Act” means the Customs and Excise Act 91 of 1964;
“Eswatini” means the Kingdom of Eswatini, previously known as Swaziland;
“ETI” means employment tax incentive;

“ETI Act” means the Employment Tax Incentive Act 26 of 2013;

“Minister” means the Minister of Finance;

“MTC” means medical scheme fees tax credit contemplated in section 6A,

“PAYE” means Pay-As-You-Earn namely “employees’ tax” as defined in paragraph 1
of the Fourth Schedule;

“PPP” means “Public Private Partnership” as defined in section 1(1);
“R&D" means scientific or technological research and development;
“SBC” means small business corporation;

“SARS” means the South African Revenue Service;

“Schedule” means a Schedule to the Act;

“SDL” means skills development levy;

“section” means a section of the Act;

“SEZ” means “special economic zone” as defined in section 12R(1);
“SMME” means small, medium and micro enterprise;

“South Africa” means the Republic of South Africa;

“STT” means securities transfer tax;

“standard rate” means the current standard rate of VAT levied on any supply or
importation of goods or services under section 7(1) of the VAT Act;

“TA Act” means the Tax Administration Act 28 of 2011;

“tax treaty” means an agreement for the avoidance of double taxation entered into
between South Africa and another country;

“the Act” means the Income Tax Act 58 of 1962;

“UIF” means unemployment insurance fund;

“VAT” means value-added tax;

“VAT Act” means the Value-Added Tax Act 89 of 1991; and

any other word or expression bears the meaning ascribed to it in the relevant Act.
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1. Overview

This guide contains information about the tax laws and some other statutory obligations
applying to small businesses. It describes some of the forms of business entities in
South Africa, namely sole proprietorships, partnerships, CCs and private companies.

It also contains general information, such as registration, aspects of record-keeping, relief
measures for SBCs, and how the net profit or loss and taxable income or assessed loss of a
small business is determined. This guide illustrates some of the specific tax considerations for
the different types of business entities. Furthermore, it contains information on some of the
other taxes that may be payable in addition to income tax.

While the information in this guide applies to different types of business and is of a genera
nature, specific types of business such as insurance companies, banks and investment
companies are not considered. However, the requirements of the tax laws regarding, for
example, registration and filing of tax forms also apply to these businesses.

2. General characteristics of different types of business
2.1 Introduction

A person wanting to start a business must decide what type of business entity to use. There
are legal, tax and other considerations that can influence this decision. The legal and other
considerations are beyond the scope of this guide while the tax consequences of conducting
business through each type of entity will be an important element in making a decision.

The purpose of this guide is notto provide advice on the type of business entity through which
to conduct a business, but to provide entrepreneurs with information to assist them to make
their own informed decisions when starting a business.

2.1.1 Sole proprietorship

A sole proprietorship is abusiness that is owned and operated by a natural person and is the
simplest form of business type. The businessitself has no existence separate from the owner
who is called the proprietor and is therefore not a “legal person” such as a “company” as
defined in section 1(1). The income from such business should be included in the owner’s
income tax return and the owner is responsible for the payment of taxes thereon. Only the
owner has the authority to make decisions for the business. The owner assumes the risks of
the business to the extent of all of the owner’s assets whether used in the business or not.

Some advantages of a sole proprietorship are that —

it is simple to establish and operate;

the owner is free to make decisions;

there are minimum legal requirements;

the owner receives all the profits; and

it is easy to discontinue the business.

Tax Guide for Small Businesses (2022/2023) 2



Some disadvantages of a sole proprietorship are as follows:

Unlimited liability of the owner.

The owner is legally liable for all the debts of the business. Creditors are entitled to
attach both investmentor business property aswellas any personal and fixed property.

Limited ability to raise capital.

The business capital is limited to whatever the owner can personally secure which
limits the expansion of a business when new capital is required. Acommon cause for
failure of this form of business organisation is a lack of funds which restricts the ability
of the owner to operate the business effectively and survive at an initial low profit level,
or to get through an economic hardship.

Limited skills.

A single owner may have limited skills, although employees with sought-after skills
may be contracted or employed.

2.1.2 Partnership

A partnership (or unincorporated joint venture)is the relationship existing betweentwo or more
persons who join together to carry on a trade, business or profession. A partnership is not a
separate legal person or taxpayer.! The profits are taxed in the hands of each partner
according to the relevant share of the partnership profits.? Each person contributes money,
property, labour or skills and shares in the profits and losses of the partnership. A partnership
is similar to a sole proprietorship exceptthat a group of owners replaces the sole proprietor.

Some advantages of a partnership are that —

it is easy to establish and operate;
it has greater financial strength;
it combines the different skills of the partners; and

each partner has a personal interest in the business.

Some disadvantages of a partnership are as follows:

Unlimited liability of the partners (excluding silent partners who have limited liability).

Each partner may be held liable for the debts of the business. One partner who is not
exercising sound judgment could cause the loss of the assets of the partnership as
well as the personal assets of all the partners.

Authority for decision-making is shared and different opinions could delay the process.
It is not a legal entity.

Lesser degree of business continuity, since the partnershiplegally dissolves every time
a partner joins or leaves the partnership.

1 Apartnership is, however, regarded as a separate person for VAT purposes as itis included in the
definition of “person” in section 1(1) of the VAT Act.

2 This is unlike the position under the VAT legislation where the partnership itself (being a “person’)
may be required to register for VAT and must account separately from the partners for the VAT on
any taxable supplies made and received.
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2.1.3 Close corporation

A CCis similar to a private company (see 2.1.4). Itis alegal entity with its own legal personality
and perpetual succession and must register as a taxpayer in its own right. The owners of a
CC are the members of the CC and have a membership interest in the CC. Membership,
generally speaking, is restricted to natural persons and a trustee of an inter vivos trust or
testamentary trust.

A CC may not have an interest in another CC. For income tax purposes, a CC is dealt with as
if it is a company.?

With effect from 1 May 2011 (implementation date of the Companies Act), no new CC could
be registered and a conversion from a company to a CC is not allowed.
2.1.4 Private company

A private company is treated by law as a separate legal entity and must register as ataxpayer
in its own right. The owners of a private company are the shareholders. The managers of a
private company may or may not be shareholders.

Some advantages of a private company are as follows:

e The existence of the business is perpetual, that is, it continues uninterrupted as
shareholders change.

e Transfer of ownership of shares in the company is not prohibited, but subject to the
company’s memorandum of incorporation.

e |tis easier to raise capital and to expand the business.
o Efficiency of management is maintained.

¢ A small, medium or large business may be carried on.

Some disadvantages of a private company are as follows:
e Itis subject to many legal requirements.

¢ [tismore difficultand expensive to establish and operate than other forms of ownership
such as a sole proprietorship or partnership.

Personal liability of shareholders and directors

Shareholders have limited liability, that is, they are generally not responsible for the liabilities
of the company. However, a person (shareholder or director) who controls or is regularly
involved in the management of a company’s overall financial affairs shall under the TA Act be
personally liable for any outstanding tax debt of the company including, amongst others,
income tax, PAYE, VAT, additional tax, understatement penalty, administrative non-
compliance penalty or interest for which the company is liable if a senior SARS official is
satisfied that the person is or was negligent or fraudulent in respect of the payment of the tax
debts of the company.4

3 Definition of “company” in section 1(1).
4 Section 180 of the TA Act.

Tax Guide for Small Businesses (2022/2023) 4



The Companies Act imposes personal liability on directors. Any person, not only a director,
who is knowingly a party to the carrying on of abusiness in a reckless (gross carelessness or
gross negligence) or fraudulent manner may be personally held liable for all or any of the debts
of the private company.

2.1.5 Co-operative

A “co-operative” is defined in section 1(1) as any association of persons registered under
section 27 of the Co-operatives Act 91 of 1981 or section 7 of the Co-operatives Act 14 of
2005.

2.1.6 Othertypes of business entities
(a) Small business corporation

This type of entity is considered in 3.2.18 under the heading Tax relief measures for small
business corporations.

(b) Micro business (turnover tax)

This type of entity is considered in 3.2.19 under the heading Tax relief measures for micro
businesses (turnover tax).

(c) Personal service provider

The term “personal service provider” is defined in paragraph 1 of the Fourth Schedule and
means any company or trust if any service rendered on behalf of such company or trustto a
client of such company or trust is rendered personally by any person who is a connected
person in relation to such company or trust, and —

e such person would be regarded as an employee of such client if such service was
rendered by such person directly to such client, other than on behalf of such company
or trust;

¢ whenthose duties must be performed mainly at the premises of the client, such person
or such company or trust is subject to the control or supervision of such client as to the
manner in which the duties are performedor are to be performed in rendering such
service; or

¢ when more than 80% of the income of such company or trust during a year of
assessment from services rendered consists of or is likely to consist of amounts
received directly or indirectly from any one client of such company or trust, or any
“associated institution” as defined in the Seventh Schedule, in relation to such client.

A company that falls within the above definition of “personal service provider” will not qualify
as an SBC (see 3.2.18). However, should that company employ three or more full-time
employees (excluding holders of shares or members or any persons connected to the holders
of shares or members) throughout the year of assessment and the employees are engaged
in the business of the company in rendering the specific service, that company will be excluded
from the definition of “personal service provider” and may qualify as an SBC.
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Payments made to a personal service provider are subjectto the deduction of PAYE.®> For
VAT purposes, any payment made to a personal service provider who is carrying on an
enterprise will be subject to VAT at the standard rate. This rule applies even if such payments
have been subject to the deduction of PAYE.®

Under section 23(k)(ii) only the following expenses incurred by a personal service provider
may be claimed as a deduction:

¢ The amounts paid or payable to the employees of the personal service provider for
services rendered that will be taken into account in the determination of the taxable
income of those employees.

e Certain legal expenses.
e Bad debts, if certain requirements are met.

e Contributions by the employer to pension funds, provident funds or retirement annuity
funds for the benefit of the employees or former employees or their dependants.

e Amounts received or accrued for services rendered or in respect of or by virtue of
employment or the holding of any office that was included in taxable income of the
personal service provider and is refunded by that person.

¢ Any amount previously received or accrued as compensation for restraint of trade that
is refunded by the personal service provider.

e Expenses for premises, finance charges, insurance, repairs and fuel and maintenance
of assets, if such premises or assets are used wholly and exclusively for purposes of
trade.

(d) Labour broker

The term “labour broker” is defined in paragraph 1 of the Fourth Schedule and means any
natural person who conducts or carries on a business for reward of providing clients with other
persons to render a service or performwork for the clients, or procures those other persons,
for which such other persons are remunerated by the labour broker.

Employers are required to deduct PAYE at the tax rates applicable to individuals from all
payments made to a labour broker, unless the labour broker is in possession of a valid IRP30
(exemption certificate) issued by SARS.
An exemption certificate will be issued by SARS to a labour broker if the labour broker —

e carries on an independent trade and is registered as a provisional taxpayer;

e isregistered as an employer; and

¢ has, subjectto any extension granted by the Commissioner, submitted all returns as
are required to be submitted by the labour broker.

5 For more information see Interpretation Note 35 “Employees’ Tax: Personal Service Providers and
Labour Brokers”.
6 Paragraph (iii)(bb) of the proviso to the definition of “enterprise” in section 1(1) of the VAT Act.
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SARS will not issue an exemption certificate if —

¢ more than 80% of the grossincome of the labour broker during the year of assessment
consists of amountsreceived fromany one client of the labour broker or any associated
institution in relation to the client, unless the labour broker employs three or more ful-
time employees throughout the year of assessment who are engaged in the business
of the labour broker on afull-time basis of providing personsto the clients and who are
not connected persons in relation to the labour broker;

e the labour broker provides to any of its clients the services of any other labour broker;
or

¢ the labour broker is contractually obliged to provide a specified employee of the labour
broker to render services to the client.”

The deduction of expenses incurred by a labour broker without an exemption certificate is
restricted to the amounts paid to the employees of the labour broker for services rendered that
will comprise remuneration in the hands of those employees.

(e) Independent contractor

The concept of an “independent trader” or “independent contractor’ (synonymous for practica
purposes) stillremains a complex feature of the Fourth Schedule. Adecisionin favour of either
independent contractor or employee status impacts on an employer's liability to deduct PAYE.

The liability of an employer to deduct PAYE is dependent on whether or not “remuneration” as
defined in paragraph 1 of the Fourth Schedule is paid to an employee. Subject to certain
conditions, amounts paid to a qualifying independent contractor for services rendered are
excluded from “remuneration” as defined, in which case an employer has no liability to deduct
PAYE from the amounts paid.

Two sets of tests are applied to determine whether a person is an independent contractor for
PAYE purposes. Thefirstisreferredto asthe statutory tests. The statutory tests are conclusive
in nature which, if they apply, means that a person is either deemed to be, or is deemed not
to be, an independent contractor for purposes of determining PAYE. The second is the
common law tests, used to determine whether a person is an independent contractor or an
employee. Unfortunately, the common law tests as they apply in South Africado not permit a
simple “checklist” approach. There are no hard and fast rules in determining whether or not a
person is an independent contractor. An “overall” or “dominant impression” of the employment
relationship must be formed. Legally, the common law tests should be performed first in
determining whether a person is an employee or an independent contractor. In practice, the
statutory tests are considered first. If the statutory tests are not applicable in a particular
situation, the common law tests are applied to finally determine whether the person is an
independent contractor or an employee.®

For VAT purposes, an independent contractor who carries on an enterprise is liable to register
as a VAT vendor if the registration threshold of R1 million is exceeded.®

' Formore information see Interpretation Note 35 “Employees’ Tax: Personal Service Providers and
Labour Brokers”.

8  Formore information see Interpretation Note 17 “Employees’ Tax: Independent Contractors”.

® Paragraph (iii)(bb) of the proviso to the definition of “enterprise” in section 1(1) of the VAT Act.
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() Small, medium and micro enterprises

Information on SMMES, details of various assistance schemes, rebates, incentives and
information such as how to start a business, types of business entities and requirements of
registration of abusiness entity, can be obtained from the Department of Trade, Industry and
Competition or on its website www.thedtic.gov.za.

3. A business and the South African Revenue Service
3.1 Introduction

A general understanding of SARS as well as the duties and obligations under the various tax
laws are required when conducting a business.

Certain tax laws are administered by the Commissioner or by any officer or person contracted
or engaged in carrying out the relevant laws under a delegation from or under the control,
direction or supervision of the Commissioner.

SARS is obligated by law to determine and collect from each taxpayer the correct amount of
tax that is due. The SARS officials or persons are the representatives of the Commissioner
and in that capacity must ensure that the tax laws are administered correctly and fairly so that
no one is favoured or prejudiced above the rest.

3.2 Income tax
3.2.1 General

Income tax in respect of abusiness is levied on taxable income determined under the Act or
on taxable turnover of a micro business [see 2.1.6(a) and 3.2.15(c)].

3.2.2 Registration

As soon as a person commences a business, whether as a sole proprietor, a partner in a
partnership or as a company, the person is required to register as a taxpayer with the local
SARS branch or on SARS eFilingin order to obtain a tax reference number. The person
must register within 21 business days after becoming liable for any normal tax or becoming
liable to submit any return.

See the SARS website for details for registering as a taxpayer.

Depending on other factors such as the type of taxpayer, turnover, payroll amounts,
involvement in imports and exports etc., ataxpayer could also be liable for other taxes, duties,
levies and contributions such as VAT, PAYE, SDL, UIF contributions, dividends tax, and
Customs and Excise.

3.2.3 Change of address

The TA Act requires that if a person’s postal, physical address or electronic address used for
communication with SARS changes, the person must notify SARS of the new address within
21 business days after such change.

10 Registration on SARS eFiling can be done for income tax, VAT and PAYE.
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3.2.4 Year of assessment and filing of income tax returns

The year of assessmentfor natural persons and trusts covers a 12-month period commencing
on 1 March of a specific year and ending on the last day of February of the following year.

An insolvent person must submit two returns for a year of assessment, one for the period
commencing on 1 March and ending onthe date preceding the date of sequestration, and one
commencing on the date of sequestration and ending on the last day of February. From an
income tax point of view, the effect of insolvency is to terminate the tax status of the taxpayer
and to substitute from the date of sequestration in that taxpayer’s place the insolvent estate.
In addition, the natural person receives a new taxpayer identity from the date of sequestration
since that person can fromthat date build a new estate with, for example, the remuneration or
reward for work done or for professional services rendered. The insolvent estate must submit
a return from the date of sequestration. An insolvent estate is not a natural person.
Accordingly, an insolvent estate does not, for example, qualify for the primary rebate as
contemplated in section 6.11

The year of assessment of adeceased person commences on 1 March and ends on the date
of death. When a person dies a new entity comes into existence, namely, the deceased estate.
The deceased estate must be treated as if it were a natural person.'? The first year of
assessment for the deceased estate commences on the day after the date of death and ends
on the last day of February or, if earlier, on the date on which the liquidation and distribution
account becomes final. For subsequent years of assessment the executor of a deceased
estate must continue to submit returns of income for each year of assessment until the
liquidation and distribution account becomes final.

A natural person ceasing to be a resident should submit a return for the period commencing
on 1 March and ending on the day preceding the date that the person ceases to be aresident.

Persons other than companies (for example, a natural person or trust) who cannot
conveniently return income from a business or profession to the last day of February may
apply at a SARS branch office for permission from the Commissioner to draw up accounts to
a closing date other than the last day of February. Any request of this nature is subject to
conditions that the Commissioner may impose. Generally, the closing date so approved will
determine in which year of assessment the results for the accounting period must be included
and the dates on which provisional tax payments must be made. 13

A company’s year of assessment ends on a date that coincides with its financial year-end.
The year of assessment of a company with afinancial year-end of 30 June will run from 1 July
and end on 30 June of the following year. A company that ceasesto be aresident, must submit
a return for the period commencing on the first day of the year of assessment and ending on
the day preceding the date that the company ceases to be a resident. Companies are
occasionally required to close their financial accounts earlier or later than the last day of their
financial year for various reasons. Companies are allowed to align reporting for tax purposes
with the period ending on the day their financial accounts are closed. A company intending to
close its financial accounts either within 10 days before or after the end of a year of
assessment must submit an application to a SARS branch office for permission to draw up
financial accounts to a closing date other than the end of its financial year. Approval by the

11 See Interpretation Note 8 “Insolvent Estates of Natural Persons”.

12 Other than for the purposes of sections 6, 6A and 6B.
¥ For more information see Interpretation Note 19 “Year of Assessment of Persons other than
Companies: Accounts Accepted to a Date other than the Last Day of February”.
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Commissioner does not result in a change in the company’s financial year-end and therefore
does not change its year of assessment.4

Income tax returns must be submitted by a specific date each year.> The date is published
forinformation of the general public and is promoted by a filing season campaign to encourage
compliance in this regard. Filing can be done online (see 2.1.6) and those taxpayers unable
to do so, may file at a SARS branch office by appointment only.

SARS has made it easier for taxpayers to comply by assessing a significant number of
taxpayers automatically. SARS will send the taxpayer an SMS or email if the taxpayer has
been selected to be auto-assessed. The taxpayer must then log into eFiling or MobiApp
(see 3.2.5) to view the assessment. If the taxpayer agrees with the assessment there is
nothing further to be done. If arefund is due, SARS will pay it to the taxpayer. If the taxpayer
owes SARS any amount then payment must be made to SARS.

3.2.5 SARS eFiling and SARS MobiApp

SARS eFiling is an online process for the submission of tax returns and related functions. This
service allows taxpayers (individuals or businesses) and tax practitioners to register for atax
type, submit tax returns, make payments and perform a number of other interactions with
SARS in a secure online environment.

Taxpayers registered for SARS eFiling can engage with SARS online for the submission of
returns and payments of the following:

e Dividends tax

Estate duty

e |ncome tax

o PAYE

e Provisional tax

e SDL

e Transfer duty

e UIF contributions
o VAT

¢ Withholding tax on interest

While the payment of withholding tax on royalties can be made viathe SARS eFiling platform,
the Return for Withholding Tax on Royalties (WTR01) must be submitted manually. For
taxpayers that deal with the Large Business Centre, this return must be submitted via email to
Ibqueries@sars.gov.za along with the proof of payment. All other taxpayers must submit the
return via email to contactus@sars.gov.za for taxpayers or PCC@sars.gov.za for tax
practitioners, along with the proof of payment and any supporting documents.

The SARS MobiApp is a mobile channel from which taxpayers can complete and submit
income tax returns. On the SARS MobiApp a person can register, complete, save and submit
areturn.

4 For more information see Interpretation Note 90 “Year of Assessment of a Company: Accounts
Accepted to a Date other than the Last Day of a Company’s Financial Year”.
% Formoreinformation see GovernmentNotice 3540 in Government Gazette 48788 of 14 June 2023,
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The following should be noted:

e Ataxpayer mustretain all supporting documentsto areturn forfive years fromthe date
upon which the return is submitted to SARS, since SARS may require these
documents for audit purposes.

e SARS will under certain circumstances, on request, still require the submission of
documents for purposes of verification.

e SARS will perform validation checks on the data submitted to ensure its accuracy,
including validations against the electronic employees’ tax certificates (IRP5s)
submitted by employers to SARS.

e SARS will generally issue assessments electronically.
For more information, visit the SARS eFiling website at www.sarsefiling.co.za.

Taxpayers who have to make payments to SARS have the following payment options:
e Atthe bank (see 3.2.6)
e Payments via SARS eFiling or through the SARS MobiApp
e Electronic Funds Transfer (EFT) (see 3.2.7)
For more information on the payment rules see the External Guide: South African Revenue
Service Payment Rules (GEN-PAYM-01-GO01).
3.2.6 Payments at banks
Over-the-counter tax payments can be made countrywide at several banks.
For more information on the payment rules see the External Guide: South African Revenue
Service Payment Rules (GEN-PAYM-01-GO01).

3.2.7 Electronic funds transfer

Payment may be made via internet banking facilities. All internet payments must be correctly
referenced to ensure that SARS is able to identify taxpayers’ payments and to correctly
allocate the amounts to taxpayers’ accounts.

Several banks support electronic funds transfer (EFT) payments. See the External Guide:
South African Revenue Service Payment Rules (GEN-PAYM-01-G01) for more details.

3.2.8 Provisional tax (the Fourth Schedule)

As soon as a taxpayer commences business, such taxpayer may become liable for provisiona
tax.

The payment of provisional tax is intended to assist taxpayers in meeting their normal tax
liabilities. Two provisional tax payments are made during a relevant year of assessment and
an optional third payment can be made after the end of the year of assessment.

The first provisional tax payment must be made within six months after the commencement of
the year of assessment and the second payment not later than the last day of the year of
assessment. An optional third payment is voluntary and may be made within six months after
the end of the year of assessment if the year of assessment ends on a date other than the last
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day of February. For a year of assessment ending on the last day of February, the optiona
third payment must be made within seven months after the end of the year of assessment.16

3.2.9 Employees’ tax (Pay-As-You-Earn) (the Fourth Schedule)

An employer is, under the Act, required to deduct PAYE from the remuneration of employees
and pay these amounts deducted over to SARS on a monthly basis. Pay-As-You-Earn is not
a separate tax and is set off against the income tax liability of an employee, calculated on an
annual basis to determine the employee’s final income tax liability for the year of assessment.

Every employer who pays or becomes liable to pay an amount of remuneration, or alump sum
to any person who is liable for normal tax, must register with SARS as an employer for PAYE
purposes. An employer must apply for registration within 21 business days after becoming an
employer or within such further period as the Commissioner may approve. That means that
any business that pays remuneration to any of its employees that is above the tax threshold
for the 2023 year of assessment, namely —

e R91 250 (for a natural person under the age of 65 years);

e R141 250 (for a natural person aged 65 years or older but not yet 75 years); or

e R157 900 (for a natural person aged 75 years or older),
must register with SARS for PAYE purposes. See the SARS website for registration
procedures.

Once registered, the employer must request a monthly return (EMP201) on SARS eFiling or
e@syFile™ that must be submitted within seven days after the end of the month during which
the PAYE was deducted (for example, PAYE deducted for the month of April should be paid
by the 7th of May). If none of the employer’s employees is liable for income tax, the employer
is not required to register as an employer for PAYE purposes.

For more information on the deduction of PAYE and the payment thereof to SARS see the
guide!” and tables.18
3.2.10 How to determine net profit or loss of a business

To prepare an income tax return, a taxpayer will need to understand the basic steps in
determining the profit or loss of a business. A profit or loss is determined as follows:

Income - Expenses = Profit (Loss)

The diagram, Comparative profit or loss statements (see3.2.11), explains the
determination of a net profit or loss and the distribution of income for the different types of
business entities.

* For more information see the External Guide: Guide for Provisional Tax 2024 (GEN-PT-01-GO01)
and Interpretation Note 1 “Provisional Tax Estimates”.

17 External Guide: Guide for Employers in respect of Employees’ Tax (2023 Tax Year) (PAYE-GEN-
01-G17).

18 See the published External Annexures setting out the tax deduction tables for the 2023 tax year.
Weekly (PAYE-GEN-01-G01-A01); Fortnightly (PAYE-GEN-01-G02-A02); Monthly (PAYE-GEN-
01-G01-A03); Annual (PAYE-GEN-01-G01-A04); and Other.
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The following key concepts are explained:

Gross sales or turnover

Gross sales is the total amount in cash or otherwise received by or accrued to a
business.

Example: “ABC Furniture Store sold R6 000000 worth of furniture of which
R1 000 000 was received in cash and R5 000 000 was on credit. ABC Furniture Store
had gross sales of R6 000 000".

Cost of sales

Cost of sales is the cost to a business to buy or produce the product that is sold to the
consumer. To determine cost of sales the cost of goods bought or produced during the
year of assessment must be added to the cost of stock on hand at the beginning of the
year of assessment. From this total the cost of stock on hand at the end of the year of
assessment is subtracted.

In this example, ABC Furniture Store had R800 000 worth of furniture in store at the
beginning of the year of assessment. During the year of assessment R3 000 000 worth
of furniture was bought from a manufacturer. At the end of the year of assessment the
store had R500 000 worth of furniture. The cost of goods sold for the year of
assessment would be:

(Opening stock + Purchases) — Closing stock = Cost of sales
(R800 000 + R3 000 000) — R500 000 = R3 300 000

Gross profit
Gross profit equals gross sales less the cost of sales.

In thisexample, ABC Furniture Store had gross sales of R6 000 000. The cost of sales
was R3 300 000. The gross profit is R2 700 000 (R6 000 000 — R3 300 00).

Business expenses

Business expenses, also referred to as operating expenses, are expenses incurred in
the operation of a business. ABC Furniture Store expended R1 300 000 on items such
as rent, wages, telephone, electricity, stationery, travelling and other business
expenses.

Net profit or loss

Net profit is the amount by which the gross profit exceeds the business expenses. Net
loss is the amount by which the business expenses exceed the gross profit.

In this example, ABC Furniture Store had a gross profit of R2 700 000 and business
expenses of R1 300 000, leaving ABC Furniture Store with a net profit of R1 400 000
(R2 700 000 — R1 300 000).

In the case of a business providing a service, that is, no physical goods are kept or
sold, the procedure to determine business profit or loss is the same as mentioned
above with the exception of cost of sales. A business that provides a service only will
generally not have to calculate costof sales. Business expenses willbe deducted from
the gross turnover to determine net profit or net loss.
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3.2.11 Comparative profit or loss statements

less

equals

less

equals

SOLE PROPRIETORSHIP

gross sales

cost of sales

gross profit

business/operating expenses

net profit or loss

The owner receives the entire
profit or loss from business
and is responsible for the
payment of all taxes thereon
in personal capacity.

less

equals

less

equals

PARTNERSHIP

gross sales

cost of sales

gross profit

business/operating expenses

net profit or loss

Net profit or loss is divided
among the partners.

Each partner is responsible
for the payment of taxes on
the profit share.
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CLOSE CORPORATION

gross sales
less cost of sales
equals gross profit
less business/operating expenses

equals net profit or loss
less tax
equals Profit after tax
!
retained distributed

dividends to
members

The CC is responsible for the payment of taxes.
Any local dividend received or accrued from a
CC is generally exempt from normal tax in the
hands of the members. The CC must withhold
dividends tax from cash dividends paid to
beneficial owners. The beneficial owners are
liable for dividends tax on cash dividends. The
CC is liable for dividends tax on a dividend in
specie.

PRIVATE COMPANY
gross sales
less cost of sales
equals gross profit
less business/operating expenses
equals net profit or loss
less tax
equals Profit after tax
)
retained distributed

dividends to
shareholders
of shares

The company is responsible for the payment of
taxes. Any local dividend received or accrued from
a company is generally exempt from normal tax in
the hands of the holders of shares. The company
must withhold dividends tax from cash dividends
paid to beneficial owners. The beneficial owners are
liable for dividends tax on cash dividends. The
company is liable for dividends tax on a dividend in
specie.

Tax Guide for Small Businesses (2022/2023)

13




3.2.12 Connection between “net profit” and “taxable income”

The concept “net profit” is an accounting concept and describes the amount of the profit made
by a business from an accounting point of view.

The term “taxable income” on the other hand is defined in section 1(1) and describes the
amount on which a business’ normal tax is calculated.

These two amounts will often differ because of the basic differences in the income and
deductions taken into account in determining these amounts. For example, certain income of
a capital nature may be fully included for accounting purposes, while only a portion of it may
be included for normal tax purposes (see 3.2.28). On the deduction side, there may be timing
differencesinthe depreciation of capital assets or special deductions or allowances forincome
tax purposes which will cause differences in the deductions allowed for accounting purposes
and those allowed for income tax purposes.

Nevertheless, the determination of net profit from an accounting point of view is an important
building block in the determination of the taxable income of a business. Every business must
prepare a set of financial statements (income statement and a statement of assets and
liabilities). From the income statement which determines the net profit or loss of a business,
certain adjustments can be made to the net profit or loss to compute (normally referred to as
the tax computation) the taxable income or assessed loss of the business.

3.2.13 Determination of taxable income or assessed loss

The Act provides for aseries of steps to be followed in determining a person’s taxable income
or assessed loss. The starting point is to determine the person’s grossincome which is, in the
case of —

e any person who is a resident, the total amount of worldwide income, in cash or
otherwise, received by or accrued to or in favour of the person during the year of
assessment, excluding receipts or accruals of a capital nature; or

e any personwho is not a resident, the total amount of income, in cash or otherwise,
received by or accrued to or in favour of the person from a source within South Africa
during the year of assessment, excluding receipts or accruals of a capital nature.

Receipts or accruals of a capital nature are generally excluded from gross income, since the
Eighth Schedule deals with capital gains and capital losses. However, gross income also
includes certain other receipts and accruals specified within the definition of “gross income”
regardless of their nature.

The next step is to determine income which is the result of deducting from gross income all
receipts and accruals that are exempt from normal tax.

Finally, the taxable income or assessed loss of a person is arrived at by —
e deducting fromincome all the allowable expenses and allowances under the Act; and

e adding all specified amountsto be included in income or taxable income under the Act.
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The determination of a person’s taxable income or assessed loss can be illustrated as follows:

Gross income
(receipts and accruals)

less Exemptions

equals Income

less Deductions
equals Taxable income/ Assessed loss

add Taxable capital gain to the positive figure

or

deduct Taxable capital gain from the negative figure
equals Taxable income/ Assessed loss

3.2.14 General deduction formula

Expenditure and losses are deductible under section 11(a) read with section 23(g) forincome
tax purposes. To be deductible the expenditure and losses must be —

e actually incurred;
e in the production of income;
e not of a capital nature; and

e laid out or expended for the purposes of trade.
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In addition, expenditure and losses must be claimed during the year of assessment in which

they are actually incurred.

The above requirements formthe essence of what is known as the general deduction formula

Besides the general deductions, the Act provides for a number of special and additional
deductions and allowances. The most relevant of these deductions and allowances for small

businesses are considered in 3.2.16.

3.2.15 Tax rates and rebates

(a) Taxable income (excluding any retirement fund lump sum benefit, retirement
fund lump sum withdrawal benefit or severance benefit) of any natural person,
deceased estate, insolvent estate or special trust

Year of assessment ending during the 12-month period ending on 28 February 2023

Taxable income

Rate of tax

R1 - R226 000

18% of taxable income

R226 001 — R353 100

R40 680 plus 26% of the amount by which
taxable income exceeds R226 000

R353 101 — R488 700

R73 726 plus 31% of the amount by which
taxable income exceeds R353 100

R488 701- R641 400

R115 762 plus 36% of the amount by which
taxable income exceeds R488 700

R641 401 — R817 600

R170 734 plus 39% of the amount by which
taxable income exceeds R614 400

R817 601 — R1 731 600

R239 452 plus 41% of the amount by which
taxable income exceeds R817 600

R1 731 601 and above

R614 192 plus 45% of the amount by which
taxable income exceeds R1 731 600
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Normal tax rebates

Applicable to a natural person only — Year of assessment commencing on 1 March 2022 or
ending on 28 February 2023

Rebate Amount
Primary rebate — (Below the age of 65 years) R16 425
Secondary rebate — (Age 65 years or older) additional to primary rebate R9 000

Tertiary rebate — (Age 75 years or older) additional to primary and secondary | R2 997
rebates

Medical scheme fees tax credit

The amount of the MTC in respect of fees paid by a natural person to a medical scheme
registered under the Medical Schemes Act 131 of 1998, or a fund which is registered under
any similar provisions contained in the laws of any other country where the medical scheme
is registered, is allowable as a rebate. The amount of the MTC is deducted from normal tax
payable by the natural person and is calculated as follows:

e R347 in respect of benefits to the taxpayer, or if the taxpayer is not a member of a
medical scheme or fund in respect of benefits to a dependant who is a member of a
medical scheme or fund or a dependant of a member of a medical scheme or fund;

¢ R694 in respect of benefits to the taxpayer and one dependant; or
e R694 in respect of benefits to two dependants; and

e R234 in respect of benefits for each additional dependant,

for each month in the 2023 year of assessment for which contributions are paid. The MTC
reflected above will apply to qualifying taxpayers irrespective of their age and whether or not
they or their dependant(s) are persons with a disability.

If the taxpayer is hot a member of a registered medical scheme, but pays feesforadependant
person, and that dependant person is amember of a registered medical scheme or fund, the
MTC of R347 referred to above would also be allowed in the taxpayer’s hands. An example of
such a case is fees paid by a taxpayer in respect of a parent that is a dependant of the
taxpayer.

There may be situations in which contributions are paid to a registered medical scheme by
more than one taxpayer, for example, siblings who share the costs for a parent who is a
“dependant” as defined. In such cases, the MTC must be apportioned between each person
paying the contributions. The following formula will be used to determine the MTC that may
be claimed by each taxpayer:

Contributions payable by the person
Total contributions payable

Total MTC

Any contribution or payment made by an employer for the benefit of an employee will be a
taxable benefit for the employee and will be included in the employee’s gross income.1°

¥ For more information, see the Guide on the Determination of Medical Tax Credits and section 6A.
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Additional medical expenses tax credit

Qualifying medical expenses are allowed as a rebate and are deductible from the normal tax
payable by a natural person.

Any medical expenses incurred by an employer in respect of medical, dental or similar
services provided to the employee will be a taxable benefit for the employee and will be
included in the employee’s gross income.

A person’s entitlement to the additional medical expenses tax credit depends on the category
in which the person falls, namely whether —

e the person is aged 65 years or older;

e the person, the person’s spouse or child is a person with a “disability” as defined in
section 6B(1); or

e the person is under 65 years of age.

The amount to be deducted is calculated as follows: 20

Category Amount

The aggregate of:

() 33,3% of so much of the amount of the fees paid by that
person to a medical scheme or fund contemplated in

The person is aged section 6A(2)(a) as exceeds three times the amount of the
65 years or older MTC to which that person is entitled under section 6A(2)(b);
and

(i) 33,3% of the amount of qualifying medical expenses paid by
that person.

The aggregate of:

The person, (i) 33,3% of so much of the amount of the fees paid by that
spouse or child is a person to a medical scheme or fund contemplated in

person with a section 6A(2)(a) as exceeds three times the amount of the
“disability” as MTC to which that person is entitled under section 6A(2)(b);
defined in and

section 6B(1) (i) 33,3% of the amount of qualifying medical expenses paid by

that person.

If the aggregate of —

(i) the amount of the fees paid by that person to a medical
scheme or fund contemplated in section 6A(2)(a) as exceeds
four times the amount of the MTC to which that person is

The person is entitled under section 6A(2)(b); and

under 65 years of
age (i) the amount of qualifying medical expenses paid by that
person, exceeds 7,5% of the person’s taxable income
(excluding any retirement fund lump sum benefit, retirement
fund lump sum withdrawal benefit and severance benefit),
25% of the excess.

20 For more information see the Guide on the Determination of Medical Tax Credits and section 6B.
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(b) Taxable income of trusts (other than special trusts or public benefit
organisations, recreational clubs or small business funding entities that are
trusts)

Year of assessment commencing on 1 March 2022 and ending on 28 February 2023

Taxable income Rate of tax

On each rand of taxable income 45%

(c) Taxable income of companies

)] Companies (including CCs but excludingcompaniesminingforgold, oil and gas
companies in respect of taxable income attributableto its oil and gas income,
long-term insurance companies in respect of its individual policyholder fund,
companies qualifying as small business corporations and companies qualifying
as micro businesses)

The rate of tax in the table below applies to any year of assessment ending before
31 March 2023

Taxable income Rate of tax

On each rand of taxable income 28%

The rate of tax in the table below applies to years of assessment ending on or after 31 March
2023

Taxable income Rate of tax

On each rand of taxable income 27%

(i) Taxable income of companies qualifying as small business corporations

Rates of tax applicable to any year of assessment ending before 31 March 2023

Taxable income Rate of tax

R1 - R91 250 0% of taxable income

R91 251 — R365 000 | 7% of the amount by which taxable income exceeds
R91 250

R365 001 — R550 000 | R19 163 plus 21% of the amount by which taxable income
exceeds R365 000

R550 001 and above | R58 013 plus 28% of the amount by which taxable income
exceeds R550 000
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Rates of tax applicable to years of assessment ending on or after 31 March 2023

Taxable income

Rate of tax

R1-R 91 250

0% of taxable income

R 91 251 — R365 000

7% of the amount by which taxable income
exceeds R 91 250

R365 001 — R550 000

R 19 163 plus 21% of the amount by which
taxable income exceeds R365 000

R550 001 and above

R 58 013 plus 27% of the amount by which
taxable income exceeds R550 000

(ili)  Taxable income of micro businesses (turnover tax)

Year of assessment ending during the 12-month period ending on 28 February 2023

Taxable turnover

Rate of tax

R1 — R335 000

0% of taxable turnover

R335 001 — R500 000

1% of the amount by which taxable turnover exceeds
R335 000

R500 001 — R750 000

R1 650 + 2% of the amount by which taxable turnover exceeds
R500 000

R750 001 and above

R6 650 + 3% of the amount by which taxable turnover exceeds
R750 000

3.2.16 Special allowances or deductions and recoupment

Recoupment of allowances and deductions

Under section 8(4)(a), any amounts allowed to be deducted under, amongst others,
sections 11 to 20, that are recovered or recouped, for example when the asset is sold, should
be included in a taxpayer’s gross income.

Section 8(4)(e), subjectto sections 8(4)(eB), (eC), (eD)and (eE), applies if the taxpayer elects
that paragraph 65 or 66 of the Eighth Schedule apply to the disposal of a damaged or
destroyed asset. The amount to be included in income in a year of assessment is limited to
an amount apportioned to the replacement asset but in the same ratio as the deduction of the
allowance is allowed for the replacement asset. The following provisions must be keptin mind:

e If ataxpayer acquires more than one replacementasset that taxpayer must, in applying
paragraphs (eB), (eC) and (eD), apportion the recoupment to each replacement asset
in the same ratio as the receipts and accruals fromthe disposal respectively expended
to acquire each replacement asset bear to the total receipts and accruals expended in
acquiring all those replacement assets [section 8(4)(eA)].

e The amount of the recoupment will be included in the taxpayer’s income over the
period that the replacement asset is written off for tax purposes in the same proportion
as the allowance granted on the replacement asset [section 8(4)(eB)].
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¢ Inthe year of assessment in which the taxpayer disposes of areplacement asset, any
portion of the recoupment that is apportioned to the replacement asset that has not
been included in the taxpayer’s income will be deemed to have been recouped in that
year of assessment [section 8(4)(eC)].

¢ Inthe year of assessment in which the taxpayer ceases to use a replacement asset
for the purposes of that person’s trade, any portion of the recoupment that is
apportioned to the replacement asset that has not been included in the taxpayer’s
income will be deemed to have been recouped in that year of assessment
[section 8(4)(eD)].

¢ Inthe year of assessmentin which the taxpayer fails to conclude a contract or fails to
bring any replacement asset into use within the period prescribed in paragraph 65 or
66 of the Eighth Schedule, section 8(4)(e) will not apply and the amount recovered or
recouped as aresult of the disposal of the asset will be deemed to be recouped under
section 8(4)(a) on the date on which the relevant period ends [section 8(4)(eE)].

Expenditure incurred in respect of moving costs

Expenditure incurred by a taxpayer during any year of assessment in moving an asset from
one location to another, for which an allowance was deducted or is deductible, will be allowed
as a deduction as follows:

¢ If the allowance is deductible in that year of assessment and one or more succeeding
years of assessment, the expenditure in respect of the moving costs will be allowed in
equal instalments in each year of assessment in which the allowance is deductible.

¢ Inany other case, the expenditure in respect of the moving costs will be allowed in that
year of assessment.

(@) Machinery, plant, implements, utensils and articles [section 11(e)]

Save for the provisions in paragraph 12(2) of the First Schedule, an allowance, equal to the
amount by which the value of any machinery, plant, implements, utensils and articles, other
than assets contemplated in sections 12B, 12C, 12DA, 12E(1), 12U and 37B has diminished
through wear-and-tear or depreciation, as the Commissioner may think just and reasonable
will be allowed.

Any foundation or supporting structure to which the asset is mounted or affixed forms part of
the asset and qualifies for the allowance.

The depreciable cost of the asset is the direct cost under a cash transaction concluded at
arm’s length including the direct cost of the installation or erection thereof.

The value of the asset will be increased by the amount of any expenditure incurred by a
taxpayer during any year in moving the asset from one location to another.

The assets must be owned by the taxpayer or acquired by the taxpayer as purchaser under
an “instalment credit agreement” as defined in section 1(1) of the VAT Act.

Small items costing less than R7 000 may be written off in full in the year of assessment of
acquisition. 21

2L For more information see Interpretation Note 47 “Wear-and-Tear or Depreciation Allowance”.

Tax Guide for Small Businesses (2022/2023) 21



Any recoupment of the allowance granted will be included in the taxpayer’s income under
section 8(4)(a).

(b) Inventions, patents, designs, trade marks, copyrights and knowledge
[sections 11(gA), 11(gB) and 11(gC)]

Expenditure incurred during any year of assessment commencing before 1 January 2004
[section 11(gA)]

An allowance for expenditure actually incurred (other than expenditure which has qualified in
whole or part for deduction or allowance under section 11 or under a provision of a previous
Act), in —

e devising or developing any invention;

e creating or producing any design, trade mark, copyright, other property which is of a
similar nature;

e Obtaining or restoring any patent or the registration of any design or trade mark; or

e acquiring any such patent, design, trade mark or copyright or any other property of a
similar nature or knowledge essential to use such patent, design, trade mark, copyright
or other property or the right to have such knowledge imparted,

may be deducted.

The expenditure will be allowed as a deduction if the invention, patent, design, trade mark,
copyright, other property or knowledge, as the case may be, is used by the taxpayer in the
production of income.

In the case of expenditure exceeding R5 000 and incurred before 29 October 1999, an
allowance shall not exceed for any one year the amount which is greater of —

e theexpenditure divided by the number of years which represents the probable duration
of use of the invention, patent, design, trade mark, copyright, other property or
knowledge; or

e 4% of the said amount.

In the case of expenditure exceeding R5 000 and incurred on or after 29 October 1999, an
allowance will not exceed an amount equal to —

e 5% of the expenditure incurred on any invention, patent, trade mark, copyright or
property of asimilar nature or any knowledge essential to the use thereof or the right
to have such knowledge imparted; or

e 10% of the expenditure of any design or other property of a similar nature or any
knowledge essential to the use thereof or the right to have such knowledge imparted.

No allowance may be deducted for expenditure incurred on or after 29 October 1999 for the
acquisition of a trade mark or other property of a similar nature or knowledge essential to the
use of such trade mark or the right to have such knowledge imparted.
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This allowance will not be granted for expenditure incurred during any year of assessment
commencing on or after 1 January 2004.

Registration or renewal of registration of intellectual property (other than expenditure which
has qualified in whole or in part for deduction or allowance under any of the other provision of
section 11) [section 11(gB)]

Expenditure actually incurred in respect of the following assets will be allowed as a deduction
if these assets are used in the production of income:

¢ Obtaining the grant of any patent.

e The restoration of any patent.

e The extension of the term of any patent.

e The registration of any design.

e Extension of the registration period of any design.

e The registration of any trade mark.

¢ Renewal of the registration of any trade mark.
Expenditure incurred on acquisition of intellectual property during any year of assessment
commencing on or after 1 January 2004 [section 11(gC)]

An allowance may be deducted for expenditure actually incurred to acquire (otherwise than
by devising, developing or creating) —

¢ an “invention” or “patent” as defined in the Patents Act 57 of 1978;
e a‘“design” as defined in the Designs Act 195 of 1993;
e a“copyright” as defined in the Copyright Act 98 of 1978;

e other property which is of asimilar nature (other than a “trade mark” as defined in the
Trade Marks Act 194 of 1993); or

e knowledge essential to the use of such patent, design, copyright or other property or
the right to have such knowledge imparted.

The allowance may be deducted in the year of assessment in which the abovementioned
property is broughtinto use for the firsttime by the taxpayer for purposes of the taxpayer’s
trade if used in the production of income.

In the case of expenditure that exceeds R5 000, the allowance will not exceed in any year of
assessment —

e 5% of the expenditure incurred on any invention, patent, copyright or other property of
a similar nature or any knowledge essential to the use of such invention, patent,
copyright or other property or the right to have such knowledge imparted; or

e 10% of the expenditure of any design or other property of a similar nature or any
knowledge essential to the use of such design or other property or the right to have
such knowledge imparted.

Any recoupment of an allowance granted under section 11(gA), (gB) or (gC) will be included
in the taxpayer’s income under section 8(4)(a).
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(c) Expenditure incurred to obtain a licence [section 11(gD)]

Expenditure incurred (other than on infrastructure) by a taxpayer to acquire a licence from
specified government authorities to carry on a trade that constitutes the provision of a
telecommunication service, the exploration, production or distribution of petroleum or the
provision of gambling facilities, may be claimed as a deduction. The deduction for any year of
assessment must not exceed an amount equal to the amount of the expenditure divided by
the number of years for which the taxpayer has the right to the licence after the date that the
expenditure was incurred or 30 years, whichever is the lesser.

(d) Scientific ortechnological research and development (sections 11D, 12C and
13)

A deduction, equalto 150% of the expenditure incurred directly and solely on R&D undertaken
in South Africa, will be allowed in the year of assessment in which the expenditure is incurred
in the production of income and in the carrying on of any trade. Only a taxpayer who is a
company may claim this deduction. This deduction may not be allowed for expenditure
incurred in respect of —

¢ immovable property, machinery, plant, implements, utensils or articles excluding any
prototype or pilot plant created solely for the purpose of the process of R&D and that
prototype or pilot plant is not intended to be utilised or is not utilised for production
purposes after that R&D is completed; and

¢ financing, administration, compliance and similar costs.

The R&D must be approved under section 11D(9) and the expenditure must be incurred on or
after the date of receipt of the application by the Department of Science and Innovation for
approval of that R&D.

If a person undertakes R&D activities on behalf of another person (the funder), only the person
responsible for determining the research methodology will be eligible to qualify for the 150%
deduction. Under section 11D, deductions for R&D expenditure incurred on or after 1 October
2022 may not be claimed. This date is proposed to be extended under clause 12(1)(zF) of the
Taxation Laws Amendment Bill, 2023 to 31 December 2033.

The Minister of Science and Innovation may withdraw an approval granted for R&D with effect
from a specific date under specified circumstances. Under section 11D(19) an additional
assessment for any year of assessment may be raised for a deduction for R&D allowed, if
approval for such deduction is subsequently withdrawn.

A deduction, equal to 5% (20-year straight-line basis) of the cost to a taxpayer of any new and
unused building or part thereof, and brought into use for the purpose of carrying on thereina
process of R&D in the course of that taxpayer’s trade, will be allowed (section 13).22

A deduction, equal to a three year write-off at a rate of 50:30:20 will be allowed for any new
and unused machinery, plant, implement, utensil or article or improvement thereto brought
into use for purposes of R&D (section 12C).

Any foundation or supporting structure to which the asset, acquired under an agreement
formally and finally signed by every party to the agreement on or after 1 January 2012, is
mounted or affixed, forms part of the asset and qualifies for the allowance.

2 For more information see the Guide to Building Allowances.
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The depreciable cost of the asset is the lesser of —
e the actual cost to the taxpayer; or
e the arm’s length cash price at the time of acquisition.

Any recoupment of the allowance granted will be accounted for under section 8(4)(a) or (e)
(see 3.2.16).

(e) Machinery, plant, implements, utensils or articles or improvements thereto
used in farming or production of renewable energy (section 12B)

A deduction is allowed under section 12B on machinery, plant, implements, utensils, articles
and improvements (other than repairs) to these assets used in farming or the production of
renewable energy if it meets all the requirements.

An allowance will be granted for these assets owned or acquired by the taxpayer as purchaser
under an “instalment credit agreement” as defined in section 1(1) of the VAT Act, and brought
into use for the first time by the taxpayer —

e in the carrying on of farming operations except on —
» livestock;

» any motor vehicle of which the sole primary function is the conveyance of
persons;

» any caravan,
» any aircraft (other than an aircraft used solely or mainly for crop spraying); or
» any office furniture or equipment;
e for the purpose of trade to be used for the production of bio-diesel or bio-ethanol;
o for trade purposes to generate electricity from —
» wind power;
» (i) photovoltaic solar energy of more than 1 megawatt;
(i)  photovoltaic solar energy not exceeding 1 megawatt; or
(i) concentrated solar energy;
» hydropower to produce electricity of not more than 30 megawatts; or
» biomass comprising organic wastes, landfill gas or plant material.

An allowance on —

e assets used to generate electricity from photovoltaic solar energy not exceeding
1 megawatt, equal to 100% of the cost of the asset (in respect of years of assessment
commencing on or after 1 January 2016); and

e all other assets, equal to —

» 50% of the cost of the asset to the taxpayer in the year of assessment (first
year of assessment) in which the asset is so brought into use;

» 30% of such cost in the second year of assessment; and
» 20% of such cost in the third year of assessment,

may be deducted.
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Any foundation or supporting structure to which the abovementioned assets are mounted or
affixed forms part of the asset and qualifies for the allowance.

The depreciable cost of the asset is the lesser of —
e the actual cost to the taxpayer; or

e the arm’s length cash price at the time of acquisition.

Any recoupment of the allowance granted will be accounted for under section 8(4)(a) or (e)
(see 3.2.16).

(M Aircraft and ships (section 12C)

An allowance, equal to 20% (five-year straight-line basis) of the cost to a taxpayer to acquire
an aircraft or ship (the asset) may be deducted as from the year of assessment during which
the asset is brought into use.

The asset must be owned or acquired by the taxpayer as purchaser under an “instalment
credit agreement” as defined in section 1(1) of the VAT Act.

The depreciable cost of the asset is the lesser of —
e the actual cost to the taxpayer; or

¢ the arm'’s length cash price at the time of acquisition.

The full amount of any recoupment of the allowance will be included in the taxpayer’s income
under section 8(4)(a).

(9) Manufacturing assets (section 12C)
The following assets qualify for an allowance under section 12C:

e Machinery or plant or improvements thereto owned or acquired by a taxpayer and
broughtinto use for the first time by the taxpayer in adirect process of manufacture or
similar process.

e Machinery or plant or improvements thereto owned or acquired by a taxpayer and let
to a lessee who brought the assets into use for the first time in its trade as
manufacturer.

e Machinery or plant owned or acquired by a taxpayer (manufacturer) that was or is
made available by the manufacturer under a contract to another person for no
consideration and brought into use for the first time by that other person for that other
person’strade (otherthan mining or farming). These assets must be used by that other
person solely for the benefit of the manufacturer for the purpose of the performance of
that other person’s obligations under that contract in a process of manufacture under
the Automotive Production and Development Programme administered by the Minister
of Trade, Industry and Competition or Automotive Investment Scheme administered
by that Department.

e Machinery or plant or improvements thereto owned or acquired by a taxpayer and
broughtinto use for the first time by any agricultural co-operative for storing or packing
farming products.

¢ Machinery, implements, utensils or articles (other than those referred to in the bullet
below) or improvements thereto owned or acquired by the taxpayer and brought into
use for the first time by the taxpayer for purposes of trading as hotelkeeper.
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e Machinery, implements, utensils or articles (other than those referred to in the above
bullet) or improvements thereto owned or acquired by a taxpayer and let to a lessee
who brought these assets into use for the first time in its trade as hotelkeeper.

An allowance, equal to 20% (5-year straight-line basis) of the cost to ataxpayer to acquire the
asset or improvements effected thereto may be deducted.

Any foundation or supporting structure to which the asset is mounted or affixed forms part of
the asset and qualifies for the allowance.

The allowance is increased for any new or unused asset, acquired on or after 1 March 2002
and broughtinto use by the taxpayer in its manufacture or similar process carried on in the
course of its business to —

e 40% of the cost to the taxpayer in the year of assessment during which the asset was
or is so brought into use; and

e 20% of the cost to the taxpayer in each of the three succeeding years of assessment.
For any new or unused machinery or plant acquired on or after 1 January 2012, brought into

use after that date and used by the taxpayer for purposes of research and development as
defined in section 11D, the deduction is increased to —

e 50% of the cost to that taxpayer in the year of assessment during which the plant,
machinery or improvement is or was brought into use for the first time;

e 30% of that cost in the immediate succeeding year, and

e 20% of that cost in the immediate succeeding year, that is, the third year.

The depreciable cost of the asset is the lesser of —
e the actual cost to the taxpayer; or
e the arm’s length cash price at the time of acquisition.

The asset must be owned or acquired by the taxpayer as purchaser under an “instalment
credit agreement” as defined in section 1(1) of the VAT Act.

Any recoupment of the allowance granted will be accounted for under section 8(4)(a) or (e)
(see 3.2.16).

(h) Certain pipelines, transmission lines and railway lines (section 12D)
Pipelines used for transportation of natural oil

An allowance, equal to 10% (10-year straight-line basis) of the cost incurred by a taxpayer on

the acquisition of any new or unused pipelines may be deducted.

The pipeline must be owned and brought into use for the first time by the taxpayer and used
directly for the transportation of natural oil.

Pipelines for transportation of water used by power stations

An allowance, equal to 5% (20-year straight-line basis) of the costincurred by a taxpayer to
acquire any new or unused pipelines will be granted.

The pipeline must be owned and brought into use for the first time by the taxpayer and used
directly for the transportation of water used by power stations in generating electricity.
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Lines or cables used for transmission of electricity
An allowance, equal to 5% (20-year straight-line basis) of the costincurred by a taxpayer to
acquire any new or unused lines or cables may be deducted.

The line or cable must be owned and brought into use for the first time by the taxpayer and
used directly for the transmission of electricity.

Lines or cables used for transmission of electronic communications

An allowance, equal to 6,67% (15-year straight-line basis) of the cost incurred by a taxpayer
for any new or unused lines or cables acquired on or after 1 April 2015 may be deducted.

The line or cable must be owned and brought into use for the first time by the taxpayer and
used directly for the transmission of telecommunication signals.

The allowance increased to 10% (10-year straight-line basis) for lines and cables (new or
used) owned by the taxpayer and brought into use for the first time by the taxpayer.
The increased allowance applies only to lines and cables acquired on or after 1 April 2019.
Railway lines used for transportation of persons, goods or things

An allowance, equal to 5% (20-year straight-line basis) of the cost incurred by a taxpayer to
acquire new or unused railway lines may be deducted.

The railway line must be owned and brought into use for the firsttime by the taxpayer and
used directly for the transportation of persons or goods or things.

Earthworks or supporting structures forming part of abovementioned assets and any
improvements thereto, will also qualify for the relevant allowance.
The depreciable cost of these assets is the lesser of —

e the actual cost to the taxpayer; or

e the arm'’s length cash price at the time of acquisition.
Any recoupment of the allowance granted will be accounted for under section 8(4)(a) or (e)
(see 3.2.16).
(i) Rolling stock (trains and carriages) (section 12DA)

An allowance, equal to 20% (five-year straight-line basis) of the cost actually incurred by a
taxpayer on the acquisition or improvement of rolling stock brought into use, on or before
28 February 2022, inthe carrying on of atrade may be deducted. Taxpayers who have already
started claiming the incentive prior to 28 February 2022 will be entitled to continue to do so for
the remaining period of depreciation provided that all requirements of the section are still
complied with.

The depreciable cost of the stock is the lesser of —

¢ the actual cost to the taxpayer; or
e the arm’s length cash price of the stock at the time of acquisition.
The rolling stock must be owned or acquired by the taxpayer as purchaser under an

“instalment credit agreement” as defined in section 1(1) of the VAT Act and must be used
directly by the taxpayer wholly or mainly for the transportation of persons, goods or things.
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Any recoupment of the allowance granted will be accounted for under section 8(4)(a) or (e)
(see 3.2.16).

M Airport assets (section 12F)

An allowance equal to 5% (20-year straight-line basis) of the cost incurred by a taxpayer to
acquire new and unused airport assets (including the construction, erection or installation of
these assets) which have been brought into use by the taxpayer for the first time, on or before
28 February 2022, inthe carrying on of atrade may be deducted. Taxpayers who have already
started claiming the incentive prior to 28 February 2022 will be entitled to continue to do so for
the remaining period of depreciation provided that all requirements of the section are still
complied with.

The term “airport asset” means any aircraft hangar, apron, runway or taxiway on any
designated airport and any improvements to these assets (including any earthworks or
supporting structures forming part of these assets).

The depreciable cost of an asset is the lesser of —
e the actual cost to the taxpayer; or

e the arm’s length cash price at the time of acquisition.

Any recoupment of the allowance granted will be accounted for under section 8(4)(a) or (e)
(see 3.2.16).

(k) Port assets (section 12F)

An allowance equal to 5% (20-year straight-line basis) of the cost incurred by a taxpayer to
acquire new and unused port assets (including the construction, erection or installation of
these assets). The assets must have been brought into use by the taxpayer for the first time,
on or before 28 February 2022, in the carrying on of atrade may be deducted.

The term“portasset” means any portterminal, breakwater, sand trap, berth, quay wall, bollard,
graving dock, slipway, single pointmooring, dolos, fairway, surfacing, wharf, seawall, channel,
basin, sand bypass, road, bridge, jetty or off-dock container depot (including any earthworks
or supporting structures forming part of the port asset and any improvements to it).

The depreciable cost of an asset is the lesser of —
¢ the actual cost to the taxpayer; or

e the arm’s length cash price at the time of acquisition.

Any recoupment of the allowance granted will be accounted for under section 8(4)(a) or (e)
(see 3.2.16).
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M Additional deduction for learnership agreements (section 12H)

An employer is entitled to an annual allowance and a completion allowance if the employer is
a party to a qualifying learnership agreement with an employee. The term “registered
learnership agreement” as defined in section 12H(1) means —

“a learnership agreement that is—
€) registered in accordance with the Skills Development Act, 1998; and
(b) entered into between a learner and an employer before 1 April 2024”.
Effective from1 October 2016, the amount of the allowance will depend onthe NQF level held

by the learner before entering into the learnership agreement. The learnership agreement
must be entered into before 1 April 2024.23

For learnership agreements entered into between the learner and the employer on or after
1 October 2016, the deduction allowed is as follows:

R40 000 for a learner holding an
1) During any year of assessment that a learner NQF-level qualification from 1 to 6
is a party to aregistered learnership
agreement with an employer and that or
agreement was entered into pursuant to a R20 000 for a learner holding an
trade carried on by that employer. NQF-level qualification from 7 to
10.
The above applicable amount
(R40 000 or R20 000) is reduced
2) If that agreement is for less than 12 full and limited to the same ratio as
months during the year of assessment. the number of full months that the
learner is a party to that
agreement bears to 12.
3) During any year of assessment that a learner _
is a party to aregistered learnership R40 000 for a I.e_arn_er holding an
agreement with an employer for less than 24 NQF-level qualification from 1 to 6
full months, that agreement was entered into or
pursuant to a trade carried on by that R20 000 for alearner holding an
employer and that learner successfully e
. . NQF-level qualification from 7 to
completes that learnership during that year of 10.
assessment.
R60 000 (R40 000 + R20 000) for
a learner holding an NQF-level
4) If the learner mentioned above is a person qualification from 1 to 6
with a disability at the time of entering into the or
learnership agreement. R50 000 (R20 000 + R30 000) for
a learner holding an NQF-level
qualification from 7 to 10.

23

See section 14 of the Taxation Laws Amendment Act 20 of 2021.
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5) During any year of assessment that a learner
is a party to aregistered learnership
agreement with an employer for a period that
equals or exceeds 24 full months, that
agreement was entered into pursuant to a
trade carried on by that employer and that
learner successfully completes that
learnership during that year of assessment.

R40 000 for a learner holding an
NQF-level qualification from 1 to 6
multiplied by the number of
consecutive 12-month periods
within the duration of that
learnership agreement

or

R20 000 for a learner holding an
NQF-level qualification from 7 to
10 multiplied by the number of
consecutive 12-month periods
within the duration of that
learnership agreement.

6) If the learner mentioned above is a person
with a disability at the time of entering into the
learnership agreement.

R60 000 (R40 000 + R20 000)
multiplied by the number of
consecutive 12-month periods
within the duration of that
learnership agreement

or

R50 000 (R20 000 + R30 000)
multiplied by the number of
consecutive 12-month periods
within the duration of that
learnership agreement.

For more information see Interpretation Note 20 “Additional Deduction for Learnership

Agreements”.

(m) Allowance for land conservation of nature reserves or national parks

(section 37D)

If land is declared as a national park or nature reserve on or after 1 March 2015 for at least
99 years, an allowance may be deducted in the year of assessment during which the land
becomes declared land and in each subsequent year of assessment. The allowance is an

amount equal to 4% (25-year straight-line basis) of —

e the expenditure incurred to acquire the land and improvements thereon, if the
expenditure is not less than the lower of market value or municipal value of the

declared land; or

e an amount determined in accordance with the formulain section 37D, if the lower of
market value or municipal value exceeds the expenditure incurred.
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(n) Additional investment and training allowances for industrial policy projects
(section 12I)

Additional investment allowance

In addition to any other deductions allowable under the Act, section 121 allows a company to
deduct an amount equal to the relevant rates quoted below on the cost of any new or unused
asset if such asset was acquired and contracted for on or after the date of approval and was
broughtinto use within four years from the date of approval. The allowance must be claimed
in the year of assessment during which the asset is first brought into use by the company as
the owner of the asset for the furtherance of the industrial policy project carried on by that
company.

The rates applicable under sections 121(2)(a) and (b) are as follows:

“(a) (i) 55 per cent of the cost of any nhew and unused manufacturing asset used
in an industrial policy project with preferred status; or

(i) 100 per cent of the cost of any new and unused manufacturing asset used
in an industrial policy project with preferred status that is located within a
special economic zone; or

(b) (i) 35 per cent of the cost of any new and unused manufacturing asset used
in any industrial policy project other than an industrial policy project with
preferred status; or

(ii) 75 per cent of the cost of any new and unused manufacturing asset used
in any industrial policy project other than an industrial policy project with
preferred status that is located within a special economic zone,”*

The deduction referred to in section 121(2)(a)(ii) and (b)(ii) above applies only to projects
approved on or after 1 January 2012 that are located in an SEZ.

The additional investment allowance may not exceed —

e R900 million for agreenfield project with preferred status, or R550 million for any other
greenfield project from the date of approval; or

e R550 million for abrownfield project with preferred status, or R350 million for any other
brownfield project from the date of approval.

The terms, “industrial policy project”, “brownfield project”, “greenfield project” and
“manufacturing asset” are defined in section 121(1).

Additional training allowance

In addition to any other deductionsallowable under the Act, a company may deduct an amount
equal to the cost of training provided to employees in the year of assessment during which the
cost of training is incurred for the furtherance of the industrial policy project carried on by the
company.

The cost of the training must be incurred by the end of the compliance period and the additional
training allowance may not exceed R36 000 per employee.

2 Section 121(2).
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This additional training allowance allowed to a company at the end of the compliance period
from the date of approval may not exceed —

e R30 million for an industrial policy project with preferred status; and
e R20 million for any other industrial policy project.2®
(o) Deduction for expenditure incurred in exchange for issue of venture capital
company shares (section 12J)

Section 12J allows a deduction from the income of ataxpayer of expenditure actually incurred
in a year of assessmentin acquiring venture capital shares issued to that taxpayer, if specified
requirements have been met.26

This deduction aims to encourage investors to invest in approved venture capital companies
(VCCs), which in turn, invest in qualifying companies.

A claim for a deduction must be supported by a certificate issued by the approved VCC.?"

(p) Deduction in respect of energy-efficiency savings (section 12L)

Section 12L provides for a deduction for savings derived from implementing energy-efficient
methods that result from activities performed in the carrying on of any trade and in the
production of income.

Section 12L became effective on 1 November 2013 and applies to years of assessment
ending before 1 January 2023.

The deductionis calculated at 95 cents per kilowatt hour or kilowatt hour equivalent of energy-
efficiency savings. No deduction will be allowed if the taxpayer receives any concurrent benefit
in respect of energy-efficiency savings.

A deduction must be supported by a certificate issued by the South African National Energy
Development Institute?® in respect of the energy efficiency savings for that year of
assessment.?®

(9) Deduction of medical lump sum payments (section 12M)

A taxpayer will be allowed to deduct fromincome derived from carrying on a trade, a lump
sum payment —

e to any former employee of the taxpayer who has retired from the taxpayer’s employ on
grounds of old age, ill health or infirmity or to a dependant of that former employee; or

e under a policy of insurance taken out with an insurer solely in respect of one or more
former employees or dependants mentioned above,

% Formoreinformation see Interpretation Note 86 “Additional Investmentand Training Allowances for

Industrial Policy Projects”.

No deduction shall be allowed under section 12J for shares acquired after 30 June 2021.
Formoreinformation seethe Guide on Venture Capital Companies and the External Guide: Venture
Capital Companies (GEN-REG-48-G01).

% Established under section 7 of the National Energy Act 34 of 2008.

2 For more information see Interpretation Note 95 “Deduction for Energy-Efficiency Savings”.

26
27
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but only to the extent that the amount is paid for the purposes of making any contribution, in
respect of any former employee or dependant referred to above, to a medical scheme or fund
contemplated in section 6A(2)(a)(i) or (ii).30

(n Deductionin respect of improvements not owned by taxpayers (section 12N)

A taxpayer which holds a right of use or occupation of land or buildings and effects an
improvement on the land or to the buildings in terms of, amongst others, a PPP, may claim
the allowances under sections 11D, 12B, 12C, 12D, 12F, 12l, 12S, 13, 13ter, 13quat, 13quin,
13sex or 36 on the cost of the improvements as if the taxpayer owned the land and buildings
on which the improvements were made. The taxpayer must use or occupy the land or building
for the production of income or derive income from the land or building.

The taxpayer effecting the improvements is deemed to be the owner thereof for purposes of
the Eighth Schedule. Upon termination of that right of use or occupation the taxpayer will be
deemed to have disposed of the improvements to the owner of the land or building.

No deduction will be allowed if the taxpayer —

e carries on any banking, financial services or insurance business; or

e entersinto an agreement whereby the right of use or occupation of the land or building
is granted to any other person, unless—

> the other person is a company which is a member of the same group of
companies as the taxpayer;

» the cost of maintaining the land or building and of carrying out repairs (in
consequence of normal wear-and-tear) is carried by the taxpayer; and

» therisk of destruction or loss of the land or building is not carried by that other
person.
(s) Deduction in respect of improvements on property in respect of which
government holds aright of use or occupation (section 12NA)
Section 12NA provides for a deduction if the taxpayer—
e is obliged to effect an improvement to land or buildings under a PPP; and
e the right of use or occupation of the land or building is held by the government in the
national, provincial or local sphere.
The taxpayer may claim a deduction of the amount of expenditure actually incurred to effect

the improvement, divided by the lesser of—

e thenumber of yearsfor which the taxpayer will derive income fromthe PPP agreement;
or

o 25 years.

The expenditure to be deducted under section 12NA must be reduced by an amount equal to
the exempt amount received or accrued under section 10(1)(zl) for the purpose of effecting
an improvementto land or a building or to defray the cost of any improvements under the
relevant PPP. No deduction will be allowed if the taxpayer carries on any banking, financial
services or insurance business.

% For more information see Interpretation Note 121 “Deduction of Medical Lump-Sum Payments”.
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() Industrial buildings (buildings used in a process of manufacture, research and
development or a process of a similar nature) (section 13)

Before 1 January 1989 an allowance, equal to 2% (50-year straight-line basis) of the cost to a
taxpayer of buildings, or of improvements to existing buildings used in a process of
manufacture or a process, research and development of a similar nature (other than mining
or farming) may be deducted.

The allowance for the erection of buildings or improvements which commenced on or after
1 January 1989 was increased to 5% (20-year straight-line basis).
The depreciable cost of the building (or improvements) is the lesser of —

e theactual cost of the building (orimprovements) to the taxpayer (this excludesthe cost
of land and financing costs); or

¢ the actual cost of the building (or improvements) to the taxpayer; less any amount of
an allowance recouped from a previous building (or improvements), if any.3!
Any recoupment of the allowance can at the option of the taxpayer, either be —

e set off against the cost of a further building under section 13(3), provided the
requirements thereof are met; or

¢ included in the taxpayer’s income under section 8(4)(a).

(u) Buildings used by hotelkeepers (section 13bis)

Section 13bis provides for an allowance on the erection of buildings or improvements to such
buildings used by the taxpayer in the trade of hotel keeper, or if let, then used by the lessee
in the trade of hotel keeper. The term “hotel keeper” is defined in section 1(1).

Buildings and improvements
Before 4 June 1988 an allowance, equal to 2% (50-year straight-line) of the cost to a taxpayer

of the erection of buildings and improvements may be deducted.

The allowance increased to 5% (20-year straight-line basis) for buildings or improvements,
the erection of which commenced on or after 4 June 1988.

Improvements which commenced on or after 17 March 1993, which do not extend the existing
exterior framework of the building

An allowance, equal to 20% (five-year straight-line basis) of the cost to a taxpayer of the
erection of such improvements may be deducted.

The depreciable cost of a building (or improvements) is the lesser of —

¢ theactual cost of the building (orimprovements) to the taxpayer (this excludes the cost
of land and financing costs); or

e the actual cost of the building (or improvements) to the taxpayer less any amount of
an allowance recouped from a previous building (or improvements), if any.3?

% For more information see the Guide to Building Allowances.
%2 For more information see the Guide to Building Allowances.

Tax Guide for Small Businesses (2022/2023) 35



Any recoupments of the allowance can at the option of the taxpayer either be —

e set off against the cost of a further building under section 13bis(6)(a) provided the
requirements thereof are met; or

e included in the taxpayer’s income under section 8(4)(a).33

(V) Urban development zones (section 13quat)

Taxpayers investing in one of the 16 demarcated urban developmentareas may claim special
depreciation allowances for the construction or refurbishment of commercial and residentia
buildings34 located in these areas that are used solely for trade purposes. These areas are
located within the boundaries of the municipalities of Buffalo City, Cape Town, Ekurhuleni,
Emalahleni, Emfuleni, eThekwini, Johannesburg, Mahikeng, Mangaung, Matjhabeng,
Mbombela, Msunduzi, Nelson Mandela, Polokwane, Sol Plaatje and Tshwane.3°

(w)  Commercial buildings (section 13quin)
An allowance, equal to 5% (20-year straight-line basis) of the cost to a taxpayer of new and
unused buildings or improvements to buildings wholly or mainly used by the taxpayer during
the year of assessment for purposes of producing income in the course of the taxpayer’s trade
(other than the provision of residential accommodation) which were contracted for on or after
1 April 2007 and the construction, erection or installation of which commenced on or after the
abovementioned date, may be deducted.
The depreciable cost of the building (or improvement) is the lesser of —

¢ the actual cost to the taxpayer (this excludes the cost of land and financing costs); or

e the arm’s length cash price of the building or improvement at the time of acquisition.
To the extent that ataxpayer acquires a part of a building without erecting or constructing that
part —

e 559% of the acquisition price, in the case of a part being acquired; and

e 30% of the acquisition price, in the case of an improvement being acquired,
will be deemed to be the cost incurred for that part or improvement, as the case may be.36

Any recoupment of the allowance will be included in the taxpayer’s income under
section 8(4)(a).3"

%3 For more information see Interpretation Note 105 “Deductions in respect of Buildings used by
Hotelkeepers”.

3 See 3.8.6 for the VAT treatment of expenses related to residential buildings.

% The allowance is available on a building or part of a building brought into use on or before 31 March
2025. The current expiry date of 31 March 2023 is being extended to 31 March 2025 as announced
by the Minister of Finance in the Budget Speech 2023 and is also reflected in the draft Taxation
Laws Amendment Bill, 2023. For more information see the Guide to the Urban Development Zone
Allowance and the Draft Guide to Building Allowances.

% For more information see the Guide to Building Allowances.

3 For more information see Interpretation Note 107 “Deduction in respect of Certain Commercial
Buildings”.
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(x) Certain residential units (section 13sex)

An allowance, equal to 5% (20-year straight-line basis) of the cost to ataxpayer of anew and
unused residential unit (or of new and unused improvements to aresidential unit) acquired by
or the erection of which commenced on or after 21 October 2008, will be granted if —

e the unit or improvement is used by the taxpayer solely for the purposes of a trade
carried on by the taxpayer;

e the unit is situated within South Africa; and
¢ the taxpayer owns at least five residential units within South Africa, which are used for
purposes of atrade carried on by the taxpayer.

An additional allowance of 5% of the cost of a low-cost residential unit38 will be granted if the
allowance of 5% referred to above is allowable.

The percentages below will be deemed to be the costs incurred by ataxpayer on a residential
unit if the taxpayer acquires a residential unit (or improvements to a residential unit)
representing only apart of a building, without erecting or constructing the unit orimprovement:

e 55% of the acquisition price, in the case of the unit being acquired.

e 30% of the acquisition price, in the case of the improvement being acquired.
These allowances are not applicable to a residential unit (or any improvement thereto) if the
cost of the residential unit qualified or will qualify for adeduction under any other provisions of
the Act.

The depreciable cost of the asset is the lesser of —
¢ the actual cost to the taxpayer (this excludes the cost of land and financing costs); or
e the arm’s length cash price at the time of acquisition.3°

Any recoupment of these allowances will be included in the taxpayer’s income under
section 8(4)(a).4°

(y) Deduction for sale of low-cost residential units on loan account
(section 13sept)

A taxpayer that disposes of a low-cost residential unit! to an employee (or an “associated
institution” as defined in the Seventh Schedule in relation to the taxpayer) on or after
21 October 2008 may deduct an amount, in respect of any year of assessment ending on or
before 28 February 2022, equal to 10% of the amount owing to the taxpayer by the employee
for the unit at the end of the taxpayer’s year of assessment.42 No such deduction will be
allowed in the eleventh and subsequent years of assessment after the disposal of the unit.

¥ The term “low-cost residential unit” is defined in section 1(1).

% For more information see the Guide to Building Allowances.

“ For more information see Interpretation Note 106 “Deduction in respect of Certain Residential
Units”.

4 The term “low-cost residential unit” is defined in section 1(1).

2. This provision is subject to section 36 dealing with the calculation of redemption allowances and
the unredeemed balance of capital expenditure in connection with mining operations.
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No deduction will be allowed, if —

¢ the disposal is subject to any condition other than that the employee may be required
to transfer the low-cost residential unit back to the taxpayer —

> upon termination of employment; or

» upon a consistent failure (for a minimum period of three months) by the
employee to pay an amount owing to the taxpayer in respect of the low-cost
residential unit,

e interest is payable on the amount owing to the taxpayer by the employee; or

¢ the unit is disposed of to the employee for an amount that exceeds the actual cost to
the taxpayer of the unit and the land on which the unit is erected.

All repayments of the amount owing on the loan trigger a potential deemed recoupment.
The amount deemed to be recouped by the employer will equal the lesser of —

e the amount so repaid; or

e the amount allowed as a deduction under section 13sept(1) in the current or previous
years of assessment.*3

(2) Residential buildings (section 13ter)

Deductions are available to a taxpayer who erects at least five residential units. The taxpayer
must have commenced the erection of the residential units under a housing project, on or after
1 April 1982 and before 21 October 2008. The terms “residential unit” and “housing project”
are defined in section 13ter(1). The deductions are as follows:

e A residential building initial allowance equal to 10% of the cost to the taxpayer of the
unit if it is let to a tenant for profit purposes or occupied by a full-time employee and
provided at least five residential units in that housing project have been let or occupied
for the first time.

e Aresidential building annual allowance equal to 2% of the cost to the taxpayer of the
unit in the year in which the residential building initial allowance is deducted and in
each succeeding year of assessment.

If the unitis used or dealt with by the taxpayer in such away that the unitceasesto be available
for letting to atenant or occupied by a full time employee, these two allowances are subject to
recoupment as provided for under section 13ter(7).44 In the year of assessment in which the
taxpayer disposes of the unit, section 8(4)(a) will apply to the balances of these two
allowances not yet recouped.

(aa) Environmental expenditure (sections 37A and 37B)

Post-trade environmental expenses (section 37A)

Section 37A regulates mining rehabilitation funds created with the sole object of applying their
property for the environmental rehabilitation of mining areas and grants a deduction for cash
payments made to such dedicated rehabilitation funds. Section 37A imposes strict rules in
respect of the utilisation of the assets of rehabilitation funds in accordance with their objects.

“ For more information see the Guide to Building Allowances.
4 For more information see the Guide to Building Allowances.
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Section 37A permits a deduction from the income of specified persons carrying on any trade,
of any cash paid during any year of assessment to a company or trust whose sole objectis
the application of its property solely for rehabilitation. In an attempt to prevent any abuse of
this deduction, section 37A was amended to impose stricter penalties.

If a rehabilitation company or trust holds a financial instrument or investment other that those
allowable under section 37A(2), a penalty is imposed under section 37A(6). Similarly, if a
distribution is made for any other purpose than rehabilitation, there is a penalty imposed under
section 37A(7). Taxpayers are also required to submit a report to the Director-General of the
National Treasury within three months after the end of any year of assessment and within
seven days after receiving a request from the Director-General of the National Treasury.

Under section 10(1)(cP) the receipts and accruals of a company or trust contemplated in
section 37A are exempt from normal tax. This exemption will not apply when —

e the constitution of the company or the instrument establishing a trust does not comply
with section 37A(5)(a); and

the person contemplated in section 37A(5)(b) does not furnishthe Commissioner with awritten
undertaking as contemplated in that section.

Deductions in respect of environmental expenditure (section 37B)
Environmental treatment and recycling assets

An environmental treatment and recycling asset means any air, water, and solid waste
treatment and recycling plant or pollution control and monitoring equipment (and
improvements to the plant or equipment) used in the course of ataxpayer’s trade in a process
that is ancillary to any process of manufacture or any other process which, in the opinion of
the Commissioner, is of a similar nature and required by any law of the Republic for purposes
of complying with measures that protect the environment.

An allowance may be deducted, equal to —

e 40% of the cost to ataxpayer to acquire the asset in the year of assessment (first year
of assessment) in which the asset is brought into use; and

e 20% of such cost in each of the subsequent three years of assessment.

Environmental waste disposal assets

An environmental waste disposal asset means any air, water, and solid waste disposal site,
dam, dump, reservoir, or other structure of a similar nature, or any improvement thereto if the
structure is of apermanent nature, utilised in the course of ataxpayer’s trade in a process that
is ancillary to any process of manufacture or any other process which, in the opinion of the
Commissioner, is of a similar nature and required by any law of the Republic for purposes of
complying with measures that protect the environment.

An allowance, equal to 5% (20-year straight-line basis) of the cost to ataxpayer to acquire the
asset may be deducted in the year of assessment that the asset is brought into use for the
first time and 5% in each succeeding year of assessment.
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The depreciable cost of the asset is the lesser of —
e the actual cost to the taxpayer; or

e the arm’s length cash price at the time of acquisition.

Any recoupment of these allowances will be included in the taxpayer’'s income under
section 8(4)(a).

(ab) Environmental conservation and maintenance expenditure (section 37C)

A deduction for expenditure actually incurred by a taxpayer to conserve or maintain land is
deemed to be incurred in the production of income and for purposes of atrade carried on by
the taxpayer, if —

e the conservation or maintenance is carried out under a biodiversity management
agreement that has a duration of at least five years and is entered into by a taxpayer
under the National Environmental Management: Biodiversity Act 10 of 2004; and

¢ theland used by the taxpayer in the production of income and for purposes of atrade
consists of, includes or is in the immediate proximity of the land that is the subject of
the agreement mentioned above.

The expenditure will be limited to the income derived fromthe trade carried on by the taxpayer
on the land mentioned above. The excess amount will be carried forward and deemed to be
expenditure incurred in the next year of assessment.

Expenditure actually incurred to conserve or maintain land owned by the taxpayer is, for
purposes of section 18A, deemed to be a donation if the conservation or maintenance is
carried out under a declaration which has a duration of at least 30 years under the National
Environmental Management Protected Areas Act 57 of 2003.

If land is declared a national park or nature reserve, and the declaration is endorsed on the
title deed of the land and has a duration of at least 99 years, 10% of the lesser of the cost or
market value of the land is, for purposes of section 18A and paragraph 62 of the Eighth
Schedule, deemed to be adonation paid or transferred to the Government, for which a receipt
has been issued under section 18A(2) in the year of assessment in which the land is so
declared and each of the succeeding nine years of assessment.

If land is declared on or after 1 March 2015 as a national park or nature reserve for at least
99 years, itis notdeemed to be a donation but an allowance will be allowed under section 37D
[see 3.2.16(m)].

3.2.17 Farming (the First Schedule)

Section 26 provides that the taxable income of a person carrying on pastoral, agricultural or
other farming operations shall, in so far it is derived from such operations, be determined in
accordance with the Act but subject to the First Schedule.

Farming operations include, amongst other things, livestock farming, crop farming, milk
production, plantation farming, sugar cane farming and game farming.

Any person carrying on farming operationsis required to accountfor the value of livestock and
produce on hand at the beginning and end of ayear of assessment. The values to be placed
on livestock at the beginning and end of the year of assessment are the standard values as
prescribed by regulation under the Act. Produce, on the other hand, must be accounted for at
cost of production or market value, whichever is the lower.
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No standard values have been prescribed by regulation for game livestock, but the
Commissioner accepts that game livestock may be allocated a standard value of nil.
Game livestock which is acquired by donation or inheritance is included in opening stock in
the year of acquisition at market value. 4>

Theonusis on a game farmer to prove that the game is purchased, bred and sold on a regular
basis with the intention to carry on farming operations profitably in order to qualify as a game
farmer. Income relating to accommodation and catering facilities for visitors does not qualify
as income from farming operations.

Allowable deductions for capital development expenditure are —
¢ the eradication of noxious plants and alien invasive vegetation;
e the prevention of soil erosion;
e dipping tanks;
e dams, irrigation schemes, boreholes and pumping plants;
o fences;

e the erection of or extension, addition or improvement (other than repairs) to buildings
used in connection with farming operations, other than those used for domestic
purposes; 46

e the planting of trees, shrubs or perennial plants for the production of grapes or other
fruit, nuts, tea, coffee, hops, sugar, vegetable oils or fibres, and the establishment of
any area used for the planting of such trees, shrubs or plants;

¢ the building of roads and bridges used in connection with farming operations; and

e the carrying of electric power fromthe main transmission lines to the farm apparatus
or under an agreement concluded with the Electricity Supply Commission under which
the farmer has undertaken to bear a portion of the cost incurred by the said
Commission in connection with the supply of electric power consumed by the farmer
wholly or mainly for farming purposes.

The deduction for capital development expenditure (excluding expenditure incurred on the
eradication of noxious plants and alien invasive vegetation or the prevention of soil erosion)
may notexceed the taxable income fromfarming operations during a year of assessment. The
balance of the amount of such expenditure which exceeds the taxable income in the year of
assessment will be carried forward and deducted in the succeeding year, subject to the same
limitation.

Certain of the above capital development expenditure incurred such as the prevention of soil
erosion, dams, irrigation schemes and fences to conserve and maintain land owned by the
taxpayer will be deemed to be expenditure incurred in the carrying on of pastoral, agricultura
or other farming operations if specified requirements are met (paragraph 12(1A) of the First
Schedule).#’

“ For more information see Interpretation Note 69 “Game Farming”.

For more information see the Guide to Building Allowances.
For more information see the Guide on the Taxation of Farming Operations.
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Special measures in determining taxable income of farmers

A person, deriving income from farming operations may, under paragraph 19(5) of the
First Schedule, elect to be subject to tax according to the rating formula set out in
section 5(10). The rating concession is applied due to the abnormal accrual of income
occurring in one year of assessment in comparison with another year. Farming income may
fluctuate on an annual basis because of, for example, an extended period between sowing
and eventual crop yields — in other words, periods of little or no income followed by periods of
inflated income.

This rating concession applies only to natural persons, deceased estates and insolvent
estates. Once the option has been exercised to adopt the equalised rates, this election wil be
binding on the taxpayer for the current year as well as all future years of assessment,
irrespective of the fact that farming operations may be terminated. No provisionis made in the
Act for a variation either by the farmer or by the Commissioner.

If an election was made under paragraph 19(5) of the First Schedule, a taxpayer may not
apply the following paragraphs:

e Paragraph 13(1)(b)—Provisionsrelating to the replacement of livestock sold as a resullt
of the person’s participation in a livestock reduction scheme organised by government.

o Paragraph 15(3) — Rating formula on taxable income derived from plantations.

e Paragraph 17 — Rating formula arising as a result of abnormal receipts from the
disposal of sugar cane damaged by fire.

e Paragraph 20 — Relief relating to income for any year of assessment including income
derived from excess profits as a result of farming land acquired by the state or certain
juristic persons.

3.2.18 Tax relief measures for small business corporations (section 12E)

The SBC tax legislation allows for two major concessions to companies (private companies,
CCs, co-operatives and personal liability companies) which comply with all of the following
requirements:

e All the holders of shares in the company or members of the CC, co-operative or
personal liability company must at all times during a year of assessment be natural
persons.

¢ No holders of shares or members should hold any shares or have any interestin the
equity of any other company, other than companies as specified in the definition of
“small business corporation” in section 12E(4).

e Thegrossincome of the entity for the year of assessment may not exceed R20 million.

e Not morethan 20% of the total of all receipts and accruals (other than those of a capital
nature) and all the capital gains of the entity may consist collectively of “investment
income” as defined in section 12E(4) and income fromrendering a “personal service”
as defined in section 12E(4).

e The company may not be a “personal service provider” as defined in the
Fourth Schedule.

The first concession is that the company will be taxed at a progressive rate [see 3.2.15(c)(ii)].
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The second concession is the immediate write-off of all plant or machinery broughtinto use
for the firsttime by the company for purpose of its trade (other than mining or farming) and
used by the company directly in a process of manufacture or similar process in the year of
assessment. Furthermore, the company can electunder section 12E(1A) to claimdepreciation
on its depreciable assets (other than manufacturing assets) acquired on or after 1 April 2005
at either —

e a wear and tear allowance as calculated in 3.2.16(a) [section 12E(1A)(a) read with
section 11(e)]; or

e an accelerated write-off allowance [section 12E(1A)(b)] at —

» 50% of the cost of the asset in the year of assessment during which it was first
brought into use;

» 30% in the first succeeding year of assessment; and
» 20% in the second succeeding year of assessment.

An SBC can therefore elect to either claim the wear-and-tear allowance under section 11(e)
or the accelerated allowance (50:30:20 deduction) under section 12E(1A)(b).

The asset must be owned or acquired by the taxpayer as purchaser under an “instalment
credit agreement” as defined in section 1(1) of the VAT Act.
The depreciable cost of the asset is the lesser of —

e the actual cost to the taxpayer; or

¢ the arm’s length cash price at the time of acquisition.

Any recoupment of the allowance —

e granted under section 11(e) will be included in the taxpayer's income under
section 8(4)(a), and

e granted under section 12E(1A)(b) will be accounted for under section 8(4)(a) or (e).
A company that is engaged in the provision of personal services will still qualify for relief
provided it employs three or more full-time employees as specified in section 12E throughout

the year of assessment and the service is not performed by a person who holds an interest in
that company.48

3.2.19 Tax relief measures for micro businesses (turnover tax) (sections 48 to 48C
and the Sixth Schedule)
A person will qualify as a micro business if that person is a—

e natural person (or the deceased or insolvent estate of a natural person which was a
registered micro business at the time of death or insolvency); or

e company,

and the “qualifying turnover”, as defined in paragraph 1 of the Sixth Schedule, of that person
for the year of assessment does not exceed R1 million.

“  For more information see Interpretation Note 9 “Small Business Corporations”.
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If that person carries on a business during a year of assessment for a period of less than
12 months, the qualifying turnover of R1 million is reduced proportionally by taking into
account the number of full months that the person carried on business during that year.

Micro businesses have a simplified tax system (turnover tax) and serves as an alternative to
income tax, provisional tax and CGT. A micro business may, however, be registered for VAT
whilst registered under the tax regime for micro businesses.

See 3.2.15(c)(iii) for the progressive tax rate applicable to micro businesses.4?
3.2.20 Tax relief measures for qualifying companies within a special economic zone

(sections 12R and 12S)

Various incentives applicable to SEZs were developed to attract investors to the SEZs. The
tax incentives are provided by Government to ensure SEZs’ growth, revenue generation,
creation of jobs, attraction of foreign direct investment and international competitiveness,
which include income tax, VAT and customs related incentives.

Section 12S provides that a qualifying company®® may claim an accelerated allowance equal
to 10% of the cost to the qualifying company of —

e any new and unused building owned by the qualifying company, or

¢ any new and unused improvement to any building owned by the qualifying company,

if that building or improvement is wholly or mainly used by the qualifying company during the
year of assessment for purposes of producing income within an SEZ, in the course of the
taxpayer’s trade, other than the provision of residential accommodation.

If a qualifying company completes an improvement as contemplated in section 12N
[see 3.2.16(r)], the expenditure incurred by the qualifying company to complete the
improvement must be deemed to be the costto the qualifying company of any new and unused
building or of any new and unused improvement to a building.

The depreciable cost of the asset is the lesser of —
e the actual cost to the taxpayer; or
e the arm’s length cash price at the time of acquisition, erection or improvement.
No deduction under section 12S will be allowed, if the building has been disposed of by the
qualifying company during any previous year of assessment.
No deduction will be allowed under another section in respect of the cost of a building or

improvement if any of that cost has qualified or will qualify for a deduction under section 12S.

If a company falls within the definition of “qualifying company” in section 12R(1), such a
company, will be able to apply the reduced corporate tax rate of 15%,5! provided all the
requirements under the Act are met.

4 For more information see the Tax Guide for Micro Businesses 2016/17.
% Defined under section 12R(1).

*  Section 2(1) of the Rates and Monetary Amounts and Amendment of Revenue Laws Act 22 of 2020
read with paragraph 6 of Schedule 1 to that Act.
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A company operating through a fixed place of business within a designated SEZ will also be
entitled to claim ETI for qualifying employees (irrespective of their age) rendering services to
that company mainly within that SEZ provided that all of the requirements under the ETI Act
are met (see 3.21).52

For more information on the tax incentives available to companies carrying on business within
an SEZ see the Brochure on the Simplified Overview of Special Economic Zones Tax and
Customs Incentives available onthe Department of Trade, Industry and Competition’s website
www.thedtic.gov.za.

3.2.21 Deduction of home office expenditure [section 11(a) read with section 23(b)]

Subject to specified requirements and limitations, home office expenses (expenses which
relate to that part of a dwelling-house or domestic premises used for purposes of trade) will
be allowed as a deduction in determining taxable income. 53

3.2.22 Deductions in respect of expenditure and losses incurred before
commencement of trade (section 11A)

Pre-trade expenditure and losses qualify as a deduction against the income from the trade to
which they relate subject to the following requirements contained in section 11A(1):

o First, the trade, in respect of which the pre-trade expenditure or loss was incurred,
must have been commenced by the taxpayer.

e Secondly, the pre-trade expenditure or loss must have been actually incurred before
the commencement of and in preparation for carrying on that trade.

e Thirdly, had the pre-trade expenditure or loss been incurred after the commencement
of the trade to which it relates, it would have been allowed as a deduction under
section 11 [other than section 11(x)], 11D or 24J.

e Fourthly, the pre-trade expenditure orloss must not have been allowed as a deduction
in that year or any previous year of assessment.

Oncethese requirements have been met, the pre-trade expense will be allowed as a deduction
under section 11A(1) in the year of assessment in which the trade to which it relates
commences, subject to the ring-fencing requirements of section 11A(2).

As indicated above, for any pre-trade expenditure and losses to qualify as a deduction under
section 11A(1), they must pass a “post-trade” test underone of anumber of specified sections,
namely —

e section 11 (general deduction), excluding section 11(x);
e section 11D (deduction for R&D); or

e section 24J (incurral and accrual of interest).>*

%2 For more information see the Guide to the Employment Tax Incentive.

% For more information see Interpretation Note 28“Deductions of Home Office Expenses Incurred by
Persons in Employment or Persons Holding an Office”.

% For more information see Interpretation Note 51 “Pre-trade Expenditure and Losses”.
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3.2.23 Ring-fencing of assessed losses of certain trades (section 20A)

The term “trade” is widely defined in section 1(1). Whether a specific activity amounts to the
carrying on of atrade, is a question of law that depends on the facts and circumstances of the
specific case. In considering whether or not an activity constitutes atrade, the intention of the
person to carry on atrade profitably is of decisive importance, this being a subjective test.

While objective factors are not relevant to determine whether atrade is being carried on, they
remain relevant in the objective testing of the taxpayer’s stated intention. The intention of the
person will therefore be weighed against the probabilities and inferences which can be drawn
from the facts of a matter.

Ring-fencing under section 20A is a measure under which the expenditure incurred in
conducting a trade is limited to the income fromthat trade if specified criteria are met. Any
excess expenditure (assessed loss froma trade) is carried forward and set off only against
any income derived from that trade in a subsequent year of assessment.

Section 20A does not replace the purpose or function of section 11(a) read with section 23(g).
An assessed loss could, notwithstanding section 20A, be disallowed in its entirety under
section 11(a) read with section 23(g) if the activities undertaken by ataxpayer do not constitute
the bona fide carrying on of a trade. Section 20A comes into operation when an allowable
assessed loss from a trade already exists. It is therefore applied after the application of
sections 11(a) and 23(g) and provides a structure for determining whether or not atrade loss
should be set off against other income, thereby reducing taxable income. Apart from specified
circumstances a “ring-fenced” loss is not “lost” or “disallowed”, but merely carried forward to
the next year of assessment and is available for set-off against any income derived from that
specific trade in that year. A loss that is not utilised in that following year, is once again carried
forward to asubsequent year of assessment, to be used against income generated from trade
in that subsequent year.

The ring-fencing provisions apply only to an assessed loss from a trade carried on by a
taxpayer who is a natural person and who meets specified criteria. Natural persons trading in
a partnership may be subject to section 20A.%

3.2.24 Prohibited deductions

Specified deductions are prohibited by section 23. Some of the prohibited deductions are
mentioned below:

(a) Domestic or private expenses [section 23(a) and (b)]
A taxpayer is prohibited from deducting any of the following expenses and payments:

e The cost incurred in the maintenance of the taxpayer, the taxpayer’s family or
establishment.

e Domestic or private expenses, including rent, cost of repairs, or expenses in
connection with any premises not occupied for purposes of trade or any dwelling-house
or domestic premises, except on those parts as may be occupied for the purpose of
trade (see 3.2.20).

% For more information see the Guide on the Ring-Fencing of Assessed Losses Arising from Certain
Trades Conducted by Individuals.
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(b) Bribes, fines or penalties [section 23(0)(i) and (ii)]

A payment of a bribe, fine or penalty willnot be allowed as a deduction forincome tax purposes
if —
¢ the payment, agreement or offer to make that payment constitutes an activity

contemplated in Chapter 2 of the Prevention and Combating of Corrupt Activities
Act 12 of 2004; or

e thepaymentis afine charged or penaltyimposed as aresult of carrying outan unlawful
activity in South Africaor in another country if the activity would be unlawful had it been
carried out in South Africa. %6

(c) Other prohibited deductions [section 23(d), (e) and (g)]
Other prohibited deductions include —
e income carried to any reserve fund or capitalised in any way;
¢ moneys not laid out or expended for purposes of trade; and

e taxes imposed under the Act and interest or penalties imposed under other Acts
administered by the Commissioner.

3.2.25 Film owners (section 120)

South Africa’s income tax system contains an incentive aimed at encouraging the production
of films within South Africa.

Section 120 provides for the exemption from normal tax of income derived from the
exploitation rights of approved films. Section 120 came into effect on 1 January 2012 and
applies to all receipts and accruals of approved films if principal photography commenced on
or after this date but before 1 January 2022.

Section 120 effectively eliminatesincome tax on qualifying filmreceipts and accruals for a 10-
year period from the date the film is completed. It applies to films that have been approved by
the National Film and Video Foundation as a local production or a co-production. The Nationa
Film and Video Foundation has introduced a set of qualifying criteria, the South African Film
Criteria, that are used to determine whether a film constitutes a local production or a co-
production based on a point system. The exemption is limited to investors who acquired the
exploitation rights held before the completion date of the film.

Taxpayers may claim a net loss on a film in a year of assessment commencing at least two
years after the completion date of the film. The deduction of anetloss also resultsin a taxpayer
being unable to claim the exemption on the particular film going forward.

Section 120(6) provides that any grant received by or accrued to a special purpose corporate
vehicle fromthe state under the Department of Trade, Industry and Competition incentive will
be exemptfromnormal tax but subjectto the general recoupment provisionunder section 8(4).
In certain cases, if the grant is passed on to an investor, the investor will also qualify for the
exemption. A taxpayer who receives or to whom an exempt Department of Trade, Industry
and Competition grant accrues must consider the provisions of section 12P(3) to (6) as there

% For more information see Interpretation Note No 54 “Deductions — Corrupt Activities, Fines and
Penalties”.
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are consequences on the cost, deductions and allowances available to a taxpayer in respect
of related expenditure (see 3.2.26).57

3.2.26 Exemption of amounts received or accrued in respect of government grants
(section 12P)

Section 12P(2) provides for the exemption from normal tax of any amount received by or
accrued to a person as a beneficiary of a government grant if that grant is —

e listed in the Eleventh Schedule; or

¢ identified by the Minister by notice in the Gazette for the purpose of exempting that
government grant with effect from adate specified by the Minister in that notice after
having regard to —

» the implications of the exemption for the National Revenue Fund; and
» whether the tax implications were taken into account in allocating that grant.

The term “government grant” is defined in section 12P(1) as —

“a grant-in-aid, subsidy or contribution by the government of the Republic in the national,
provincial or local sphere”.

Effective from 1 January 2016, section 12P(2A) exempts any amount received by or accrued
to a person from the government in the national, provincial or local sphere from normal tax, if
the amount is granted for the performance by that person as part of that person’s obligations
pursuant to a PPP.58

Such a PPP grantis exemptonlyif an amount at least equal to the amount received or accrued
is required to be expended for the improvement on any land or to any buildings owned by the
government or over which the government holds a servitude. The described grants to PPPs
do nothave to belisted in the Eleventh Schedule or be identified by the Ministerin the Gazette.

Anti-double-dipping rules were introduced in section 12P(3) to (6) to ensure that exempt
government grantfunding is notused as a means to achieve a further tax reductionby claiming
deductions for expenditure funded by government grants exempt under section 12P(2) or
(2A).

The anti-double-dipping rules contained in section 12P(3) and (4) apply to a governmentgrant
as contemplated in section 12P(2) or (2A) (other than a government grant in kind), received
by or accrued to a person for the acquisition, creation or improvement of trading stock or an
allowance asset or as a reimbursement for expenditure incurred.

Section 12P(5) provides that if any amount is received by or accrues to a person by way of a
government grant contemplated in section 12P(2) or (2A) (other than a government grant in
kind) for the acquisition, creation, or improvement of an asset (other than trading stock or an
allowance asset) or to reimburse expenses so incurred, the base cost of the asset must be
reduced by the government grant to the extent that it is applied for that purpose.

5" For more information see the Guide to the Exemption from Normal Tax of Income from Films.
% See 3.8.5 for the VAT treatment of grants.
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Section 12P(6)(a) provides that if during any year of assessment any amount is received by
or accrues to a person by way of a government grant as contemplated in section 12P(2) or
(2A) (other than a government grant in kind), and section 12P(3), (4) or (5) does not apply,
any deduction allowed under section 11 for that year of assessment must be reduced to the
extent of the government grant.

Section 12P(6)(b) provides that if the government grant exceeds the total amount of otherwise
allowable deductions under section 11 for that year of assessment, the excess is deemed to
be a government grant received or accrued during the following year of assessment and
should in that following year of assessment be deducted from expenditure allowable under
section 11.

3.2.27 Exemption of income in respect of ships used in international shipping
(section 12Q)

Section 12Q(2)(a) provides that any international shipping income received by or accrued to
any international shipping company derived from international shipping will be exempt from
normal tax.

Any capital gain or capital loss in respect of any year of assessment of any international
shipping company determined in respect of a South African ship engaged in internationa
shipping must be disregarded in determining the aggregate capital gain or aggregate capital
loss of that international shipping company.

Any dividends paid by an international shipping company on the amount of any dividend
derived from international shipping income are subject to dividends tax at the rate of 0%.

Any interest paid by an international shipping company to any foreign person®°®in respect of
debt utilised to fund the acquisition, construction or improvement of a South African ship
utilised for international shipping will be exempt from withholding tax on interest.

L] (LTS

The terms “international shipping”, “international shipping company”, “international shipping
income” and “South African ship” are defined in section 12Q(1).

3.2.28 Capital gains tax
(a) Introduction

CGT was introduced in the Act with effect from 1 October 2001 and applies to the disposal or
deemed disposal by a person of an asset on or after that date. South African residents are
subjectto CGT on the disposal of assets not only in South Africa, but anywhere in the world.
All capital gains and capital losses made on the disposal of assets are subjectto CGT unless
disregarded by specified provisions. Only capital gains or capital losses attributable to the
period on or after 1 October 2001 must be brought to account for CGT purposes.

The Eighth Schedule provides for four key definitions (asset, disposal, proceeds and base
cost) which formthe basic building blocks in determining a capital gain or capital loss (see
below).

The CGT provisions are mostly contained in the Eighth Schedule, although some are in the
main body of the Act, such as those dealing with the death of a taxpayer (section 9HA),
transactions between spouses (section 9HB), change of residence, ceasing to be a controlled
foreign company or becoming a headquarter company (section 9H), government grants
(section 12P), international shipping (section 12Q) and the corporate restructuring rules

% As defined in section 50A.
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(sections 41 to 47). Section 26A provides that a taxable capital gain must be included in
taxable income. An assessed capital loss is carried forward to the next year of assessment.

Since CGT forms part of the income tax system, the capital gains and capital losses must be
declared in the annual income tax return. Only the most basic CGT concepts are mentioned
here. For detailed commentary see the Comprehensive Guide to Capital Gains Tax.

(b) Registration

A person who is already registered as a taxpayer for income tax purposes need not register
separately for CGT. Persons who must be registered as a taxpayer and submit an income tax
return for the 2023 year of assessment are, amongst others, any natural person or company
who is a resident and had capital gains or capital losses exceeding R40 000 or R1 000
respectively during the 2023 year of assessment, and any natural person, company or trust
who is a non-resident and had capital gains or capital losses from the disposal of an asset to
which the Eighth Schedule applies.®°

(©) Rates

Natural persons, deceased estates, insolvent estates and special trusts

For natural persons, deceased estates, insolvent estates and special trusts, 40% of the net
capital gain is included in taxable income and is subject to income tax at the marginal rate of
tax of that natural person, deceased estate, insolvent estate or special trust.

Companies and trusts (other than special trusts)

For companies and trusts other than special trusts, 80% of the net capital gain must be
included in taxable income.

Effective rate of tax on a taxable capital gain
The effective rate of tax on a taxable capital gain is as follows:
e Natural persons and special trusts

The minimum marginal rate of income tax (normal tax) for natural persons and specia
trusts is 18% and the maximum marginal rate is 45%. The effective CGT rate for
natural persons and special trusts varies from 0% (0% x 40%) to 18% (45% x 40%)
depending on the marginal rate of normal tax applicable to the person.

For purposes of the Eighth Schedule, the disposal of an asset by a deceased estate
or insolvent estate of a natural person is treated in the same manner as if that asset
had been disposed of by that person (paragraphs 40(3) and 83(1) of the Eighth
Schedule). Under section 25(5) a deceased estate must, other than for purposes of
sections 6, 6A and 6B, be treated as if it were a natural person.

e Trusts, other than special trusts

The rate of income tax for trusts is 45% and the effective rate of CGT is 36% (45% x
80%).

80 See Government Notice 3540 in Government Gazette 48788 of 14 June 2023.
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e Companies
The effective rate of CGT for most companies is generally 22,4% (28% x 80%).

A qualifying company within an SEZ as contemplated in section 12R will have an
effective rate of CGT of 12% (15% x 80%) (see 3.2.20 for commentary on tax relief for
qualifying companies within an SEZ).

(d) Capital gains and capital losses

A capital gain arises when the proceeds from adisposal of an asset exceed the base cost and
a capital loss arises when the base cost exceeds the proceeds.®!

Capital losses may be set off only against capital gains. The sum of all capital gains and capital
losses, less an annual exclusion if applicable, is carried forward to the next year of assessment
if this amount is a negative figure. An assessed capital loss must be set off against an
aggregate capital gain in a year of assessment.

(e) Asset

An “asset” is widely defined and includes property of whatever nature, whether movable or
immovable, corporeal or incorporeal and any right to, or interest in, such property. Any
currency is excluded from the definition of “asset”, but any coin made mainly from gold or
platinum is included.

(f) Disposal

CGT is triggered by the disposal or deemed disposal of an asset. The term “disposal” is
described widely in paragraph 11 of the Eighth Schedule. Events which trigger a disposa
include a sale, donation, exchange or loss of an asset. A person is deemed to have disposed
of assets for CGT purposes, amongst others, on death or when ceasing to be a resident.

The time of disposal is an important core rule as it dictates when a capital gain or capital loss
must be brought to account. It also provides the corresponding date of acquisition by the
acquirer of an asset.

Paragraph 13 of the Eighth Schedule contains three categories of timing rules covering:

e disposals involving a change of ownership effected or to be effected because of an
event, act, forbearance or by operation of law [paragraph 13(1)(a)(i) to (ix)],

e disposals arising from specific events [paragraph 13(1)(b) to (g)], and
e acquisition of assets [paragraph 13(2)].

However, not all the time of disposal rules are contained in paragraph 13. Some of them are
in standalone provisions in the Eighth Schedule and the main body of the Act.

8 Formoreinformation see the Comprehensive Guide to Capital Gains Tax, the ABC of Capital Gains
Tax for Individuals, the ABC of Capital Gains Tax for Companies and the Guide on Valuation of
Assets for Capital Gains Tax Purpose
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(9) Proceeds

The amount received by or accrued to the seller on disposal of an asset constitutes the
proceeds. Assets disposed of by donation, for a consideration not measurable in money, or to
a connected personata non-arm'slength price are treated as being disposed of for an amount
received or accrued equal to the market value of the asset. The proceeds will also be equal to
market value if a person dies, ceases to be a resident or is subject to a number of other
deemed disposal events. Amounts included in income such as a recoupment of capital
allowances are excluded from proceeds.

(h) Base cost

Broadly the determination of the base cost of an asset depends on whether the asset was
acquired —

e Dbefore 1 October 2001;
e o0n or after 1 October 2001;

¢ by donation, for a consideration not measurable in money or from a connected person
at a non-arm’s length price; or

e inconsequence of adeemed disposal event such as death of a person, ceasing to be
aresident or conversion of a capital asset to trading stock.

Assets acquired before 1 October 2001

In order to exclude the portion of the capital gain or capital loss relating to the period before
1 October 2001, avalue for the asset as at that date (referred to as the “valuation date value”)
needsto be determined. One of the following methods may be used to determine the valuation
date value of the asset:

e 20% x (proceedslessallowable expenditure incurred on or after 1 October 2001). This
method would typically be used when no records have been keptand no valuation was
obtained as at 1 October 2001.

e Market value of the asset as at 1 October 2001. In order to use this method the asset
must have been valued on or before 30 September 2004 except in the case of certain
assets whose prices were published in the Government Gazette, such as
South African-listed shares or participatory interests in collective investment schemes.

e Time-apportionment base cost method. Thisis amethod of calculating the value of the
asset based onhow long a person has owned itbefore, and on or after 1 October 2001.
Assets acquired on or after 1 October 2001

The base cost of an asset acquired on or after 1 October 2001 is the amount the taxpayer
incurred for acquisition of the asset plus other expenditure incurred directly relating to buying,
selling, or improving it. The base cost does not include any amount otherwise allowed as a
deduction for income tax purposes. Some expenditure that may form part of the base cost of
an asset are —

e the expenditure incurred on acquisition of the asset;

¢ transfer costs (including any VAT or transfer duty paid, to the extent that the amount
does not qualify as an “input tax” under the VAT Act, or is otherwise not refundable
under the VAT Act or the Transfer Duty Act);

e cost of effecting an improvement to or enhancement of the value of the asset;

e advertising costs to find a buyer or seller;
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e cost of having the asset valued in order to determine a capital gain or capital loss;

e costsdirectly relating to the buying or selling of the asset, for example, fees paid to a
surveyor, broker, agent or consultant for services rendered;

e cost of establishing, maintaining or defending a legal title or right in the asset;
e cost of moving the asset from one place to another upon acquisition or disposal; and
e cost of installing the asset, including the cost of foundations and supporting structures.
Assets acquired by donation, for a consideration not measurable in money or from a
connected person at a non-arm’s length price
An asset is deemed to be acquired at market value on the date of acquisition when it is
acquired by way of donation, consideration not measurable in money, or transaction between
a connected person not at an arm’s length price.
) Exclusions
Specified capital gains or capital losses (or a portion of the gains or losses) are disregarded
for CGT purposes.

The following are some of the specific exclusions:

e A capital gain or capital loss on disposal of a personal use asset by a natural person
or special trust. Examples are motor vehicles, including a motor vehicle for which a
travel allowance was received, caravans, furniture and jewellery.

e A natural person and a special trust qualify for an annual exclusion of R40 000 of the
sum of capital gains and losses in a year of assessment.

e The annual exclusion increases to R300 000 in the year of death for a natural person.
e A capital loss on disposal by a creditor of debt owed by a connected person.

e A‘“registered micro business” as defined under the Sixth Schedule must disregard for
CGT purposes, any capital gain or capital loss on disposal of any asset used mainly
for business purposes.

e A capital loss determined on the disposal relating to prizes or winnings from gambling,
games or competitions.

¢ A donation or bequest of an asset to an approved public benefit organisation.
e Specified disposals of an interest of at least 10% in a foreign company.

e Land or the right to land donated under land reform measures.

M Small businesses (paragraph 57 of the Eighth Schedule)

A natural person who operates asmall business as sole proprietor, in a partnership or owner
in a company must, if specified requirements are met, disregard a capital gain on disposal of
an active business asset, interestin the active business assets of a partnership or entire direct
interestin a company. The person must have attained the age of 55 years or the disposa
must be in consequence of ill-health, other infirmity, superannuation or death. The sum of
amounts to be disregarded during the lifetime of the person may not exceed R1,8 million.
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3.2.29 Withholding of amounts from payments to non-resident sellers on the sale of
immovable property (section 35A)

An amount of tax must be withheld from the amount that a person must pay on the sale of
immovable property in South Africa by a non-resident. The amount is to be deducted by the
purchaser from the amount payable to the seller, or to any other person for or on behalf of the
seller. The amount which has to be withheld and paid over to SARS is equal to —

e 7,5% of the amount payable, if the seller is a natural person;
e 10% of the amount payable, if the seller is a company; and

e 15% of the amount payable, if the seller is a trust.

The seller may apply for a directive from SARS that no amount or a reduced amount be
withheld having regard to the circumstances mentioned in section 35A(2).

The amount withheld is an advance (credit) against the seller’'s normal tax liability for the year
of assessment during which the property is disposed of.

No amount must be withheld —
e if the total amount payable for the immovable property does not exceed R2 million; or

e fromany deposit paid by a purchaser for the purpose of securing the acquisition of the
immovable property until the agreement for the disposal has become unconditiond, in
which case the withholding amount is to be withheld from the first following payments
made by the purchaser for that disposal.62

3.3  Withholding tax on royalties (sections 49A to 49H)

Royalties received by or accrued to a non-resident may be subject to either normal tax or
withholding tax on royalties.

Amounts received for the imparting of any scientific, technical, industrial or commercial
knowledge or information, commonly known as “know-how” payments, are included in the
definition of “gross income”, and are taxable.

The amount of any royalty received by or accrued to a person whois a non-residentis exempt
from normal tax under section 10(1)(l), unless —

e the non-residentwas physically present in South Africa for more than 183 days in
aggregate during the twelve-month period preceding the date on which the amount is
received by or accrued to that person; or

e the intellectual property, knowledge or information for which the royalty is paid is
effectively connected with a permanent establishment of the non-resident in
South Africa.

Withholding tax on royalties is 15% (or a lower rate as determined in accordance with a
relevant tax treaty). Withholding tax on royalties is payable on royalties paid by any person to
or for the benefit of any foreign person if the amount is regarded as having been received or
accrued from a source within South Africa.

8 For more information see the External Guide: Amounts to be Withheld when a Non-Resident Sells
Immovable Property in SA IT-PP-02-G01 Revision 2.
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The person making the payment of the royalty must withhold withholding tax on royalties from
that amount. The withholding of tax is triggered by the date that the royalty is paid or becomes
due and payable. The withholding tax on royalties must be paid over to SARS by the last day
of the month following the month during which the royalty is paid.

The amount withheld, which is denominated in any currency, other than the currency of the
Republic, must be translated to rand at the spot rate on the date that the amount is withheld.
Overpayment of withholding tax on royalties may be refunded if the required declaration form
is submitted to SARS within three years after the royalty is paid.

A foreign person may be exempt from withholding tax on royalties if the requirements of
section 49D are met.%3

3.4 Taxation of foreign entertainers and sportspersons (sections 47A to
47K)

Any resident who is liable to pay any amount to a foreign entertainer or sportsperson whois a
non-resident, for a performance in South Africa, must deduct or withhold tax at a rate of 15%
of the gross payments. The rate of 15% may be reduced by the provisions of atax treaty. The
resident must pay the amount so deducted or withheld to SARS on behalf of the foreign
entertainer or sportsperson before the end of the month following the month in which the tax
was deducted or withheld. Failure to deduct or withhold tax and to pay it over to SARS will
render the resident personally liable for the tax. Either the foreign entertainer or sportsperson
or the resident who pays the withholding tax must submit a return (NRO1) together with the
payment to the Commissioner.

If it is not possible for the tax to be withheld (for example, if the payer is a non-resident), the
foreign entertainer or sportsperson will be liable for the tax which must be paid to SARS within
30 days after the amount is received by or accrued to that entertainer or sportsperson.

The 15% tax on foreign entertainers and sportspersons is afinal tax. Any amount received by
or accrued to a person who is non-resident is exempt from normal tax under section 10(1)(IA)
if that amount is subject to tax on foreign entertainers and sportspersons.

A foreign entertainer or sportsperson who is —

o employed by an employer who is a resident, and

e physically presentin South Africafor more than 183 days in aggregate in a 12-month
period commencing or ending during a year of assessment,

will not be liable for the 15% withholding tax but will have to pay income tax on the same basis
as a resident, thatis, at the rates of normal tax, which may require the submission of anincome
tax return (ITR12).

Any person who is primarily responsible for founding, organising or facilitating a performance
in South Africaand who will be rewarded for such, must notify SARS of the performance within
14 days of concluding an agreement with a performer.64

For more information contact the special team dealing with visiting artists at
nres@sars.gov.za.

& For more information see Interpretation Note 116 “Withholding Tax on Royalties”.
% For more information see the Guide on the Taxation of Professional Sports Clubs and Players.
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3.5 Withholding tax on interest (sections 50A to 50H)

Any amount of interest which is paid by any person to or for the benefit of any non-residentis
subject to withholding tax on interest, to the extent that the amount is regarded as being
received or accrued fromasource within South Africa. Withholding tax on interestis calculated
at the rate of 15% of the amount of the interest or alower rate determined in accordance with
arelevant tax treaty.

The withholding tax on interest is a final tax.

The liability to withhold withholding tax on interestis that of the person paying the interest. The
tax is triggered by the earlier of the date on which the interestis paid or becomes due and
payable. The withholding tax on interest must be paid to SARS by the last day of the month
following the month during which the interest is paid. A foreign person to which an amount of
interest is paid is liable for withholding tax on interest, even though the tax is withheld by the
person paying the interest.

If the amount withheld by a person is denominated in any currency other than the currency of
South Africa that amount must be translated to the currency of South Africaat the spot rate
on the date on which that amount was so withheld.

Overpayment of withholding tax on interest may be refunded if the required declaration form
is submitted to SARS within three years after the interest is paid.

Interest paid to a non-resident may be exempt from withholding tax on interest provided the
requirements of section 50D are met.

Interest received by or accrued to a non-resident may be subject to either normal tax or
withholding tax on interest.6>

3.6  Donations tax (sections 54 to 64)

Donations tax is payable by any resident (the donor) who makes a donation to another person
(the donee). A donation is defined in section 55(1) as any gratuitous disposal of property
including the gratuitous waiver or renunciation of aright. A donation is deemed to take effect
upon the date upon which all the legal formalities for a valid donation have been complied
with. Donationstax is calculated at a rate of 20% on the cumulative value of property disposed
of not exceeding R30 million, and at a rate of 25% on the cumulative value of property
disposed of exceeding R30 million.66

The Act provides for specified donations to be exempt from donations tax under section 56.

The following donations, amongst others, are exempt from donations tax:

e Casual gifts made by a donor other than a natural person, not exceeding R10 000
during the year of assessment. If the period of assessment is less than 12 months or
exceeds 12 months the R10 000 must be adjusted in accordance with the ratio that
the year of assessment bears to 12 months.

e Donations by a donor who is a natural person, the sum of which does not exceed
R100 000 during the year of assessment.

%  For more information see Interpretation Note 115 “Withholding Tax on Interest”.
% Section 64.
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e The sum of all bona fide contributions made by a donor for the maintenance of any
person as the Commissioner considers to be reasonable.

Any property that has been disposed of for a consideration which, in the opinion of the
Commissioner, is not an adequate consideration is treated as having been dispo