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TERMS AND CONDITIONS

This Agreement, effective as of ______________________ ("Effective Date"), is entered into by and between the South African Revenue Service, an organ of State established in terms of the South African Revenue Service Act, 1997 (Act No. 34 of 1997) with its registered address located at its Pretoria Head Office, 299 Bronkhorst Street, Nieuw Muckleneuk, 0181, the Republic of South Africa ("SARS") and, ___________Company Limited, (Registration No: ______________), a company incorporated under the laws of_________________, with its registered address located at __________________________________("Supplier"). As used in this Agreement, "Party" means either SARS or Supplier, as appropriate, and "Parties" means SARS and Supplier. The Parties agree that the following are the terms and conditions under which SARS agrees to purchase and Supplier agrees to provide, the Deliverables. Capitalised terms have the meanings given to them in Schedule A (Glossary).

1. Background and Objectives

1.1. Background 

1.1.1. SARS’ mandate is to collect revenue due; ensure maximum compliance with the South African Revenue Service Act, 1997 (Act No. 34 of 1997); and provide a customs service that will maximise revenue collection, protect South Africa’s borders and facilitate trade. SARS’ vision is to be an innovative revenue and customs agency that enhances economic growth and social development, and supports South Africa's integration into the global economy in a way that benefits all South African citizens, thereby increasing South Africa’s share of global trade.

1.1.2. To achieve its objective of maximising the effective and efficient collection of revenue, SARS issued a Request for Proposal (RFP03-2015) on [[date of RFP to be entered]] (the ‘RFP’) inviting Bidders to submit Proposals to become supplier(s) of the BDS Solutions listed in the table below (and as fully detailed herein and in Schedule: B – SOW).
1.1.3. SARS requires the provision (on a non-exclusive basis) of-

1.1.3.1. supply, maintenance and support services of Bulk Document Scanners;

1.1.3.2. supply, maintenance and support services of paper counting machine(s);

1.1.3.3. supply, maintenance and support of document preparation (jogging) machine(s) for scanning; 
1.1.3.4. provision of the BDS Solution-related consumables; and
1.1.4. SARS requires the provision of all BDS Solutions on a fully installed, tested and operational (i.e., in production at SARS) basis, and Services including maintenance services, support services, and relocation services, where necessary/applicable).
1.1.5. Supplier represents that throughout the Term it shall have: the resources; production capacity; skills; qualification; and experience necessary to supply Deliverables as proposed in its Proposal.
1.1.6. In reliance on these representations, SARS has selected Supplier as a Preferred Supplier of the BDS Solutions following the open tender process issued under RFP 03-2015. 
1.2. Objectives
The Parties’ objectives for this transaction are to:

1.2.1. establish a source of supply for BDS Solutions to enable SARS to:

1.2.1.1. procure BDS Solutions from the Supplier, and on the terms set forth herein, but only as SARS’ funding allows and SARS’ assessment of its needs dictate,

1.2.1.2. procure BDS Solutions from the Supplier at costs that provide SARS price protection over time even as the technology may change, and

1.2.1.3. upgrade/replace BDS Solutions as new technology is developed and becomes available during the Term that offers, among other things, a greater degree of accuracy, the ability to perform in a manner that is more effective and rapid;

1.2.2. establish a source of maintenance and other services that will enable SARS bulk scanning operations to operate at high levels of availability and reliability; 
1.2.3. reduce SARS’ direct and indirect costs associated with the counting, preparation and conversion of hard-copy documents into digital format; 
1.2.4. provide opportunities to businesses which are compliant with the Broad-based Black Economic Empowerment, Act 2003 (Act No. 53 of 2003), its regulations and codes, as amended.

1.3. Construction

The provisions of this clause are intended to be a general introduction to this Agreement and will not be used to expand the scope of either Party’s obligations under this Agreement or to alter the plain meaning of the terms and conditions of this Agreement. However, to the extent the terms and conditions of this Agreement do not address a particular circumstance or are otherwise unclear or ambiguous, such terms and conditions are to be interpreted and construed so far as to give effect to the provisions in Clause 1.2. Certain other rules of construction are set out in Schedule A (Glossary).

2. AGREEMENT STRUCTURE AND ORDER OF PRECEDENCE

2.1. This Main Agreement provides a framework for, and the general terms applicable to, the Deliverables that Supplier will provide to SARS under this Agreement. This Main Agreement is supplemented with schedules, attachments and appendices.

2.2. Schedules, Appendices and Attachments

2.2.1. The schedules are the first level documents attached to the Main Agreement. The appendices are documents attached to the schedules. The attachments are documents attached to the appendices.

2.2.2. By written agreement, the Parties may, from time to time, include under the Main Agreement, schedules, attachments and appendices pertaining to new Deliverables as well as amendments to particular Deliverables provided by the Supplier to SARS under the Agreement.

2.2.3. The provisions of the Main Agreement will apply to all schedules, appendices and attachments issued thereunder.

2.3. Order of precedence

Any conflict between the provisions of the various clauses of the Main Agreement, the schedules, appendices and attachments will be resolved in accordance with the following order of precedence (in descending order of priority): 
2.3.1. the Main Agreement; 
2.3.2. the schedules; 
2.3.3. the appendices; and 
2.3.4. attachments to the aforegoing documents in the same order of precedence attaching to the documents to which they are annexed. 
A schedule, appendix or attachment may amend the terms and conditions of this Main Agreement only with respect to the subject matter of such schedule, appendix or attachment. Insofar as any schedule, appendix or attachment specifically amends the provisions of this Main Agreement, such amendment will prevail in respect of that schedule, appendix or attachment only. For the avoidance of doubt it is recorded that the terms of one schedule, appendix or attachment will not apply to any other schedule, appendix or attachment to the extent they are in conflict.

3. TERM

3.1. Term

The term of this Agreement will commence on the Effective Date and will expire on the 3rd (third) anniversary of the Effective Date, unless: (i) the Agreement is terminated earlier in accordance with this Main Agreement in which case the Agreement will expire on such earlier termination date; or (ii) extended under Clause 3.2 in which case the Agreement will expire at the end of such Renewal Term ("Term"). It is recorded that the term of a Work Order must not survive beyond the end of the Term. No new Work Orders may be concluded beyond the Term.
3.2. Extension

SARS reserves the right to extend this Agreement which will be subject to SARS obtaining prior internal procurement approval and to prior written agreement between the Parties. Any such extension will be subject to the then-existing terms and conditions of this Agreement which will remain unchanged and in full force and effect during each such extension term, unless otherwise agreed by the Parties in writing.
4. DELIVERABLES
4.1. Definition and Scope of Deliverables

The term "Deliverables" will refer to, and will include, the supply of BDS Solutions, duties, Services, activities, functions and responsibilities to be provided or to be performed by the Supplier for SARS in terms of this Agreement, including the duties, services, activities, functions and responsibilities described in or otherwise required under Schedule B (SOW) or elsewhere in this Agreement and as amended from time to time in accordance with this Agreement.

4.1.1. The Deliverables will also include-
4.1.1.1. the provision of BDS Solutions upon the conclusion of a Work Order;

4.1.1.2. performance compliant with SARS procedures and policies;

4.1.1.3. co-operating with Third Party Suppliers;

4.1.1.4. complying with the Service Levels; and

4.1.1.5. duties, services, activities, functions and responsibilities reasonably required for the proper performance and provision of the Deliverables, even if not specifically described in this Agreement, other than the Dependencies.

4.1.2. In each case, the term "Deliverables" will refer to and include such services, functions and responsibilities as they may evolve during the Term and as they may be supplemented, enhanced, modified or replaced including to keep pace with changes in SARS’ business and advances in technology and processes available to Supplier, all in accordance with and subject to the terms and conditions of this Agreement and as set out in a Work Order as detailed in Appendix E-3 to Schedule E.
4.2. Performance of Deliverables

4.2.1. The Deliverables will at all times be provided in accordance with and subject to the terms and conditions of this Agreement and the Performance Standards.
4.2.2. For the avoidance of doubt, Supplier will perform-
4.2.2.1. the obligations listed in this Agreement;

4.2.2.2. the Deliverables (including all steps and tasks) detailed in Schedule B and/or any other Schedule or Appendix issued in terms of this Agreement; and

4.2.2.3. any steps and tasks required to perform the Deliverables, even if such steps and tasks have not been listed or described in this Agreement so as to ensure that SARS receives and realises the benefit of the BDS Solutions.

4.2.3. The Supplier will perform the Deliverables diligently, in a timely manner, and to the highest professional standards used in well-managed operations performing services similar to the Deliverables; and in accordance with the Performance Standards and time schedules set forth or referred to in this Agreement. The Supplier will promptly notify SARS upon becoming aware of any incident or circumstances that may reasonably be expected to jeopardise the performance or timely performance of any part of the Deliverables. Notwithstanding anything to the contrary contained in this Agreement, the Supplier will not take or authorise any action that results in a reduction of the scope of or degradation in the quality and timeliness of the performance of the Deliverables for the duration of this Agreement.

4.2.4. The Supplier will for the duration of this Agreement-
4.2.4.1. use all Commercially Reasonable Efforts to improve the quality and efficiency of the provision of the Deliverables, and 

4.2.4.2. ensure that the Charges are such that the BDS Solutions are cost effective to SARS. The Supplier will be required to implement all necessary formal processes to facilitate improvement of the BDS Solutions. The Supplier will ensure that the Charges comply with the provisions of Schedule D (Pricing, Invoicing and Payments).
4.2.5. The Supplier will continue to perform its obligations under this Agreement, including the performance of the Deliverables, without any interruptions, including during any dispute between the Parties.

4.2.6. The Supplier will perform the Deliverables in accordance with and subject to the provisions of Schedule E (Governance).
4.3. Work Orders

4.3.1. After the Parties have entered into a Work Order under this Agreement, SARS may also order, and Supplier shall provide to SARS, variable or additional items contained in the Work Order. 
4.3.2. The BDS Solution provided by Supplier shall conform to the specifications set forth in the applicable Work Order and obligations contained within this Agreement.

4.3.3. Except as otherwise agreed to or required by SARS in its sole discretion, Supplier shall only provide BDS Solutions that are new and have been made generally available to Supplier’s other customers.

4.3.4. SARS makes no undertaking that a Work Order will be issued during the Term of the Agreement. 
4.4. Title 

As between SARS and Supplier, title to any component of the BDS Solution which is capable of being transferred will be transferred to SARS upon Acceptance by SARS of the BDS Solution. Supplier shall retain the risk of damage and/or loss with respect to any component of the BDS Solution ordered by SARS prior to its Acceptance by SARS.
4.5. Enhance Capabilities and Effectiveness

The BDS Solutions provided by the Supplier must enhance SARS’ ability to deliver high-quality, cost-effective services. The technology provided by the Supplier will provide SARS with industry leading levels of functionality and performance.

4.6. Cost Predictability

The Supplier will ensure predictable Charges with no unanticipated price increases over time, so that factors affecting the Supplier’s invoiced charges to SARS remain within SARS’ control and budget.

4.7. Improve and Maintain Technology

Supplier will recommend the implementation of new technologies to deliver the BDS Solutions to SARS in order to maintain competitiveness in the quality and scope of BDS Solutions available to SARS and to take advantage of market cost efficiencies. 

4.8. Notification of need for replacement of BDS Solutions

Supplier will timeously notify SARS of the need to replace any component of the existing Devices and/or BDS Solutions which, in Supplier’s opinion, have become uneconomical and/or impossible to repair.
4.9. Non-exclusivity and non-committal

4.9.1. This Agreement is non-exclusive in that SARS will not be precluded from obtaining Deliverables that may be similar or identical to the Deliverables from any other supplier. 
4.9.2. SARS makes no commitment to any spend; to issuing any Work Orders or to purchasing any quantity or volumes of the Deliverables from Supplier.

4.10. Co-operation with SARS and Third Parties

4.10.1. Supplier acknowledges that SARS may have outsourced certain of its services and business processes, related and/or ancillary to the Deliverables, to Third Parties and that SARS may outsource certain other functions to other Third Parties. Supplier will, at no additional cost and as part of the Deliverables, co-ordinate, co-operate and consult with such Third Parties and SARS regarding the performance of the Deliverables so that Supplier and the Third Parties provide services to SARS in as seamless a manner as is reasonably possible.

4.10.2. Supplier will use Commercially Reasonable Efforts to ensure that all services, equipment, software and other resources (including those provided by SARS) (collectively, the "Resources") utilised by Supplier or approved by Supplier for utilisation by SARS in connection with the Deliverables, will be successfully integrated and interfaced, and will be compatible with, the services, equipment, networks, software, enhancements, upgrades, modifications and other resources that are being provided or recommended by Third Party suppliers (collectively, the "Third Party Resources"). Further, Supplier will use Commercially Reasonable Efforts to ensure that none of the Deliverables or other items provided to SARS by Supplier will be adversely affected by any such Resources and/or Third Party Resources, whether as to functionality, speed, service levels, interconnectivity, reliability, availability, performance, response times or similar measures. 

4.10.3. To the extent that SARS performs any of the Deliverables or functions itself, or retains Third Parties to do so, Supplier will co-operate with SARS or any such Third Party Supplier, which co-operation will include-
4.10.3.1. providing reasonable access to any facilities and/or resources being used to provide the Deliverables;

4.10.3.2. providing such information regarding the Deliverables as SARS and/or the Third Party Supplier may request;

4.10.3.3. where applicable, and where required by SARS, providing the Deliverables until completion of the successful transition of the Deliverables from Supplier to SARS and/or the Third Party Supplier;

4.10.3.4. providing operational data (including documentation, schedules, and Service Level performance data); and 

4.10.3.5. providing such other services set out in Schedule F (Disengagement Assistance).

4.10.4. When engaging a Third Party supplier as contemplated in this Clause 4.11, SARS will use reasonable efforts to require the Third Party supplier: (i) to comply with Supplier’s reasonable security requirements; and (ii) to the extent such Third Party supplier will be performing work on Supplier-owned, licensed or leased Software or hardware, to comply with Supplier’s reasonable work standards, methodologies and procedures; provided, however, that SARS may disclose to Third Party supplier such Supplier-owned, licensed or leased Software or hardware. 
4.10.5. Supplier will immediately notify SARS if an act or omission of such a Third Party supplier may cause a problem or delay in providing the Deliverables and will co-operate with SARS to prevent or circumvent such problem or delay.

5. PERFORMANCE OF SERVICES BY SUBCONTRACTORS

5.1. Excepting for the vendors listed in Schedule L (Subcontractors to Supplier) as Subcontractors to Supplier, Supplier may not in any way (including by entering into a partnership, alliance or outsourcing arrangement for this purpose) subcontract its obligations under the Agreement without the prior written consent of SARS.

5.2. The provisions of Clause 25.9.1 notwithstanding, SARS will be entitled at its sole discretion to withhold approval in respect of the appointment of any Subcontractor to whom Supplier intends to delegate the performance of a material part of the Deliverables. 

5.3. Where SARS has consented to the appointment of a Subcontractor as contemplated in Clause 5.1 above, the agreements between Supplier and its Subcontractors relating to the subcontracting of the Deliverables ("Subcontract") will contain materially the same terms and conditions as this Agreement to the extent such terms and conditions are relevant to the services to be provided by the Subcontractor (including a restriction on the Subcontractor's right to further subcontract its obligations without SARS’ prior written consent). 

5.4. In no event will Supplier be relieved of its obligations under this Agreement as a result of its use of any Subcontractors. Supplier will at all times be responsible to SARS for fulfilment of all the Supplier's obligations under this Agreement and will remain SARS’ sole point of contact regarding the Deliverables, including with respect to payment. 

5.5. Supplier will supervise the activities and performance of each Subcontractor and will be liable for any act or failure to act by such Subcontractor which causes any harm, loss or damage to SARS.

5.6. If SARS determines that the performance or conduct of any Subcontractor is unsatisfactory or if it can be reasonably established or determined that concerns exist regarding the Subcontractor's ability to render future performance because of changes in the ownership, management, and/or financial condition of the Subcontractor, or there have been material misrepresentations regarding the Subcontractor on the strength of which SARS’ consent was granted for the appointment of such Subcontractor, SARS may notify Supplier of its determination in writing, indicating the reasons therefore, in which event Supplier will promptly take all necessary actions to remedy the performance or conduct of such Subcontractor or, subject to the terms of this Clause 5, replace such Subcontractor with another Subcontractor.

5.7. Supplier will not disclose SARS’ Confidential Information to a Subcontractor unless and until such Subcontractor or prospective Subcontractor has executed an agreement including provisions at least as rigorous and restrictive as the confidentiality provisions set out in Clause 15 below.
6. SERVICE LEVELS

Supplier will provide the Deliverables in accordance with the Service Levels and Service Level Credits detailed in Schedule C (Service Levels) or a Work Order. Supplier's performance of the Deliverables will be measured against these Service Levels.

7. REQUIRED RESOURCES

7.1. Supplier Facilities

Supplier is responsible for providing (at its own expense) any space it requires to provide the Deliverables.

7.2. Resources

Supplier will provide all resources including facilities, personnel, tools, hardware and Software required for Supplier to perform the Deliverables in terms of the Agreement (including the Performance Standards) at whatever volumes are from time to time required by SARS. 
7.3. Use of Resources

Supplier will use all resources, facilities and/or services as are necessary to provide the Deliverables in an efficient, cost-effective and non-wasteful manner. 
7.4. No SARS Representations and Warranties Regarding Resources

7.4.1. SARS makes no representations and/or warranties regarding: (i) the SARS assets it owns, leases or licences from Third Parties; (ii) the SARS facilities, including any furnishings, telephonic hardware, and computer hardware; (iii) or SARS sites (collectively the “SARS Assets”). Accordingly, should SARS make available the SARS Assets to Supplier such assets will be made available on an 'as is, where is' basis, with no warranties whatsoever, including with respect to the condition, state of repair, quality, fitness for a particular purpose or merchantability thereof. 
7.4.2. SARS makes no representations and warranties regarding any Third Party Intellectual Property including with respect to the likelihood that Supplier will be able to obtain the Required Consent, the cost of obtaining the Required Consent, or the fitness of the Third Party licensor of Third Party Intellectual Property.

7.4.3. Supplier remains fully responsible for the performance of the Deliverables in terms of this Agreement (including Performance Standards) without regard to: (i) the condition or suitability of any SARS Assets, SARS Intellectual Property and Third Party Intellectual Property; (ii) its ability to obtain one or more Required Consents; and (iii) the performance or non-performance by any of SARS’ suppliers, licensors or lessors.
7.5. Managed SARS Third Party Contracts 

7.5.1. When and to the extent that SARS requires the Supplier to provide Managed SARS Third Party contract management services and where SARS obtains the right to disclose the terms of a Managed SARS Third Party Contract to Supplier, Supplier will manage the applicable Managed SARS Third Party’s performance of services for SARS under such contract, including with respect to the Managed SARS Third Party’s compliance with the terms of the contract addressing service levels and pricing.

7.5.2. If Supplier becomes aware of a breach of, or has a concern with a Third Party’s performance under, a Managed SARS Third Party Contract, it will immediately: (i) notify SARS; (ii) provide recommendations to SARS regarding the appropriate course of action; and (iii) take such actions as SARS may direct in writing. Supplier will not take any action or communicate in any way with the applicable Managed SARS Third Party if there is reason to believe there is a breach of the Managed SARS Third Party Contract unless it obtains SARS’ prior approval.

7.5.3. Subject to Clause 7.5.2, Supplier will use Commercially Reasonable Efforts to resolve any performance problems by the Managed SARS Third Party under each Managed SARS Third Party Contract.

7.5.4. Should SARS require Managed Third Party Deliverables from Supplier, such services will be provided as a New Service.
8. Supplier PERSONNEL

8.1. Health, Safety and Security

8.1.1. Supplier will ensure that Supplier Personnel will at all times, whilst on SARS’ premises, adhere to the standard health, safety and security procedures and guidelines applicable to SARS Personnel, as such procedures and guidelines may be changed by SARS from time to time and which will be made available to Supplier on request, it being incumbent on Supplier to ensure that it regularly requests and obtains the latest versions of such procedures and guidelines. Should SARS at any time have reason to believe that any member of Supplier Personnel is failing to comply with such standard health, safety and security procedures and guidelines, SARS will be entitled to deny such member access to any or all of SARS’ premises and require Supplier to replace such member without delay.
8.1.2. Supplier will register with the Compensation Commissioner as required by the Compensation for Occupational Injuries and Diseases Act, 1993 (Act No. 130 of 1993). Documentary proof of such registration and/or a letter of good standing from the Compensation Commissioner must be made available to SARS upon request.
8.1.3. SARS’ security requirements and regulations include, inter alia, the right to search: (i) the person of any member of Supplier Personnel; (ii) any container in the possession of Supplier Personnel; and (iii) any vehicle driven by Supplier Personnel, whilst Supplier Personnel are on-site at any premises of SARS. Supplier will obtain an undertaking from Supplier Personnel irrevocably agreeing to submit to such searches and consents to such searches by SARS or any person duly appointed by SARS to undertake such searches.

8.1.4. Supplier hereby agrees and undertakes, in terms of section 37(2) of the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993), to ensure that Supplier and Supplier Personnel comply with the aforesaid Act. Supplier accepts sole responsibility for all health and safety matters relating to the provision of the Deliverables, or in connection with, or arising out of such Deliverables including-
8.1.4.1. providing for the health and safety of Supplier Personnel and ensuring that Supplier Personnel at all times adhere to the Occupational Health and Safety Act, 1993 (Act No 85 of 1993), and the terms and conditions of this Agreement; and
8.1.4.2. ensuring that neither SARS Personnel nor any Third Party's health and safety is endangered in any way by Supplier's activities or conduct in providing the Deliverables.
8.2. Key Supplier Personnel and Key Supplier Positions

8.2.1. The Key Supplier Positions and Key Supplier Personnel are detailed in Appendix E-1 (Key Supplier Positions) to Schedule E (Governance).

8.2.2. Before assigning an individual to a Key Supplier Position, Supplier will notify SARS of the proposed assignment, introduce the individual to the appropriate SARS representatives (and, upon request, provide such representatives with the opportunity to interview the individual) and provide SARS with a curriculum vitae and other information about the individual which may be reasonably requested by SARS. If SARS in good faith objects to the proposed assignment, the Parties will attempt to resolve SARS’ concerns on a mutually agreeable basis. If the Parties are not able to resolve SARS’ concerns within 5 (five) Business Days of SARS so objecting or such longer period as SARS may in writing agree, Supplier will not assign the individual to that position or to any other position on the SARS account and will propose to SARS the assignment of an alternative individual of suitable ability and qualifications for approval by SARS. 
8.2.3. Supplier Personnel filling Key Supplier Positions may not be removed from the SARS account until SARS has approved a suitable replacement and such replacement has been properly trained and made familiar with the SARS account.

8.2.4. In the case of an unforeseen Key Supplier Position vacancy, the Supplier will promptly fill the vacant Key Supplier Position with an appropriately qualified and trained individual in accordance with Clause 8.2.2 above. 

8.3. Supplier Service Delivery Manager 

8.3.1. Supplier will appoint a Supplier Service Delivery Manager who will have the full authority necessary to perform his or her functions pursuant to the Agreement, which includes the obligation to ensure that the full scale and scope of Supplier’s resources are brought to bear on the Deliverables when necessary.

8.3.2. The Supplier Service Delivery Manager will be a Key Supplier Position. 
8.4. Supplier Account Manager 

8.4.1. Supplier will appoint a Supplier Account Manager who will have the full authority necessary to perform his or her functions pursuant to the Agreement, which includes the obligation to ensure that the full scale and scope of Supplier’s resources are brought to bear on the Deliverables when necessary.

8.4.2. The Supplier Account Manager will be a Key Supplier Position. 
8.5. Turnover of Supplier Personnel 

Supplier agrees that it is in both Parties' best interests for Supplier to keep the turnover rate of the Supplier Personnel at a low level, particularly in respect of Supplier Personnel performing important Service components. Accordingly, Supplier will use Commercially Reasonable Efforts to limit Supplier Personnel turnover.
8.6. Removal of Supplier Personnel

Supplier will promptly remove from the SARS account any Supplier Personnel whose presence or involvement in the SARS account is determined by SARS and/or Supplier to be detrimental to the Deliverables or to the SARS work environment. Supplier indemnifies SARS from any claims that may be brought by any Supplier Personnel who may be affected as a result of SARS exercising its rights under this Clause 8.5.
8.7. Continuing Obligation to Perform
Supplier will remain fully responsible for the provision of the Deliverables in terms of the Agreement (including the Performance Standards) notwithstanding, among other things: (i) SARS’ unwillingness to approve one or more proposed assignments of individuals to Key Supplier Positions; (ii) turnover of Supplier Personnel including Key Supplier Personnel; or (iii) the removal by SARS and/or Supplier of Supplier Personnel including under Clause 8.5 above.

9. SARS’ RESPONSIBILITIES

SARS’ responsibilities under the Agreement (the ‘Dependencies’) are set out in Appendix B-1 (Dependencies). [Note to Bidder: the Dependencies will be agreed to by the Parties before or during Transition]. SARS shall not be responsible for any other tasks, functions or the like under the Agreement. 
9.1. Excused Performance

9.1.1. Supplier will promptly notify SARS upon becoming aware that SARS has failed to perform, or is reasonably likely to fail to perform, a Dependency. 
9.1.2. Supplier’s failure to perform any of its obligations under the Agreement (including a failure to perform an obligation within the timeframes required under this Agreement) will be excused if and to the extent that- 

9.1.2.1. such failure by Supplier would not have occurred but for SARS’ failure to perform its Dependencies; 

9.1.2.2. such failure by SARS directly and materially adversely affects Supplier’s timely performance of its obligations under the Agreement; 

9.1.2.3. Supplier provides SARS with prompt written notice of such non-performance in accordance with Clause 9.2.1 and uses Commercially Reasonable Efforts to perform notwithstanding SARS’ failure to perform, including by way of Workarounds or other means; and
9.1.2.4. Supplier demonstrates to SARS’ reasonable satisfaction that SARS’ failure had a direct, material adverse impact on Supplier’s ability to perform its obligations in accordance with the Agreement. 
9.1.3. To the extent any delay in performance by Supplier is excused under this Clause 9.2, the deadlines for its performance will be extended for a reasonable period of time to accommodate the delay actually and reasonably caused by SARS’ failure to perform a Dependency in accordance with this Agreement. 
9.1.4. Supplier will be excused from the assessment of a Service Level Credit to the extent set forth in Clause 3.3 of Schedule C (Service Levels).

10. GOVERNANCE

The Parties will comply with their respective obligations set forth in Schedule E (Governance).

11. CHARGES/PRICING

Charges for the Deliverables, as well as invoicing and payment terms, are set out in Schedule D (Pricing, Invoicing and Payments); its Attachments; and any Work Orders and/or purchase orders concluded with the Supplier.
12. INTELLECTUAL PROPERTY RIGHTS

12.1. SARS Intellectual Property 

SARS retains all right, title and interest in and to the SARS Intellectual Property. As of the Effective Date, Supplier is granted a non-exclusive licence for the continued duration of this Agreement to perform any lawful act including the right to use, copy, maintain, modify, enhance and create derivative works of SARS Intellectual Property (including source code materials, programmer interfaces, available documentation, manuals and other materials to the extent necessary for the use, modification, or enhancement thereof) for the sole purpose of providing the Deliverables to SARS. Supplier will not be permitted to use SARS Intellectual Property for the benefit of any entities other than SARS without the signed written consent of SARS, which may be withheld at SARS’ sole discretion. Except as otherwise requested or approved by SARS, which approval will be at SARS’ sole discretion, Supplier will cease all use of SARS Intellectual Property as of the termination or expiration date of this Agreement or the date of completion of the Deliverables where such date is earlier.

12.2. Intellectual Property developed during the Term 

12.2.1. SARS will have all right, title and interest in all Intellectual Property developed or generated for SARS in the course of providing the Deliverables ("Developed Intellectual Property").

12.2.2. Supplier hereby irrevocably assigns, transfers and conveys to SARS without further consideration all of its right, title and interest in such Developed Intellectual Property. 

12.2.3. Supplier agrees to execute any documents or take any other actions as may reasonably be necessary, or as SARS may reasonably request in writing, to perfect SARS’ ownership of such Developed Intellectual Property, and further, hereby irrevocably grants to SARS its power of attorney in rem suam with the right on behalf of Supplier to sign all such deeds and documents and to take all such actions as may be necessary for SARS to perfect its rights of ownership over such Developed Intellectual Property should Supplier fail to comply with any such written request.

12.2.4. Unless otherwise agreed, where Developed Intellectual Property incorporates Supplier Intellectual Property, systems, and processes that Supplier did not develop in the course of providing Deliverables under the Agreement, Supplier hereby grants SARS an irrevocable, perpetual, world-wide, fully paid-up, royalty-free, non-exclusive licence for SARS, SARS Personnel and agents to perform any lawful act, including the right to use, copy, maintain, modify, enhance and create derivative works of such Supplier Intellectual Property insofar as it forms part of the Developed Intellectual Property.
12.3. Supplier Intellectual Property
Subject to Clause 12.2.4, Supplier retains all right, title and interest in and to Supplier Intellectual Property that is used in connection with the Deliverables. Supplier grants to SARS an irrevocable, perpetual, fully paid-up, royalty-free, non-exclusive licence for SARS to receive and realise the benefit of the Deliverables during the Term and during the Disengagement Assistance Period.
12.4. Third Party Intellectual Property

Supplier will neither, for the Term of this Agreement, incorporate any Third Party Intellectual Property into any Developed Intellectual Property nor introduce into SARS’ environment any Third Party Intellectual Property without first obtaining SARS’ written consent thereto. Supplier will be responsible for obtaining a licence on behalf of SARS, at Supplier’s cost and in SARS’ name, to use such Third Party Intellectual Property from the Third Party. Supplier is required to perform the Deliverables in accordance with the Service Levels notwithstanding any decisions by SARS to withhold its consent to the use of Third Party Intellectual Property and/or failure to assist in procuring the Required Consents as contemplated in Clause 12.6.1 below. 

12.5. Use of Third Party Intellectual Property licensed to SARS

Supplier will not, without SARS’ express prior written consent, use any Third Party Intellectual Property licensed to SARS whether to provide the Deliverables to SARS or for any other purpose whatsoever. Supplier acknowledges that such unauthorised use of Third Party Intellectual Property licensed to SARS may constitute a breach of the provisions of the licence agreement/s in terms of which such Third Party Intellectual Property is licensed to SARS. Should consent be granted to Supplier to use Third Party Intellectual Property licensed to SARS, Supplier undertakes that it will only use such Intellectual Property strictly in accordance with the provisions of the relevant consent. Supplier is required to perform the Deliverables in accordance with the Service Levels notwithstanding any decisions by SARS to withhold its consent. 

12.6. Required Consents and License Fees

12.6.1. Supplier will, at its cost and expense, obtain all Required Consents with respect to any Third Party Intellectual Property required by it to provide the Deliverables. 
12.6.2. Supplier will be responsible for all financial liability related to licence and maintenance and support fees under SARS’ agreements with Third Parties for the licence and maintenance of any Third Party Intellectual Property to the extent that such liability arises from Supplier’s use, support, maintenance or access to such Third Party Intellectual Property. 
12.6.3. Supplier will be financially responsible for any licence and maintenance fees under Supplier’s agreements with Third Parties for the licensing and maintenance of any Third Party Intellectual Property.

12.7. Residual Knowledge

Nothing contained in this Agreement will restrict either Party from the use in its business activities of any generic ideas, concepts, know-how, or techniques developed or learned by such Party pursuant to this Agreement, provided that in doing so such Party does not:

12.7.1. disclose Confidential Information to Third Parties; 

12.7.2. infringe any Intellectual Property Rights of the other Party and/or Third Parties; or

12.7.3. use any such residual knowledge or assist or enable any Third Party to use such residual knowledge to the detriment of SARS.

12.8. Licence Limitations

Except for the licence rights contained in this Clause 12, neither this Agreement nor any disclosure made hereunder grants any licence to either Party or any Third Party in respect of any Intellectual Property Rights of the other Party.

13. CHANGE CONTROL

Supplier will control and manage changes to all aspects of the Deliverables and to the environment in which it provides the Deliverables in accordance with SARS’ change management standards and procedures detailed in Schedule B (SOW) and Schedule E (Governance).
14. REVIEW AND ACCEPTANCE OF DELIVERABLES

All Deliverables delivered by Supplier to SARS pursuant to this Agreement will be subject to SARS’ review, approval and acceptance requirements as may be detailed in Schedules B (SOW) and Schedules C (Service Levels) or elsewhere in this Agreement.
15. SAFEGUARDING OF CONFIDENTIAL Information

15.1. Acknowledgment of Importance of Confidential Information 

The Receiving Party acknowledges: 

15.1.1. the great importance of the Confidential Information to the Furnishing Party and, where applicable, Third Party proprietors of such information, and recognises that the Furnishing Party and/or Third Party proprietors may suffer irreparable harm or loss in the event of such information being disclosed or used otherwise than in terms of this Agreement; and 
15.1.2. that all Confidential Information of the Furnishing Party that comes to the knowledge of the Receiving Party is proprietary to the Furnishing Party or, where applicable, the relevant Third Party proprietor. The Receiving Party also acknowledges that nothing in this Agreement confers any rights or licence to Confidential Information on the Receiving Party. 
15.2. Non-Disclosure

The Receiving Party agrees:

15.2.1. except as permitted by this Agreement, not to disclose or publish any Confidential Information in any manner, for any reason or purpose whatsoever without the prior written consent of the Furnishing Party; 
15.2.2. notwithstanding the foregoing, Supplier may, subject to Clause 17.15, disclose such information to one or more Third Parties performing services required hereunder where: 

15.2.2.1. such Third Party is performing services in terms of this Agreement; 

15.2.2.2. such disclosure is necessary or otherwise naturally occurs in that entity’s scope of responsibility; and 

15.2.2.3. the Third Party agrees or has agreed in writing to assume the obligations described in this Clause 15;

15.2.3. except as permitted by this Agreement, not to utilise, employ, exploit or in any other manner whatsoever use the Confidential Information for any purpose whatsoever without the prior written consent of the Furnishing Party and, in the event that the Confidential Information is proprietary to a Third Party, it will also be incumbent on the Receiving Party to obtain the consent of such Third Party; 

15.2.4. to restrict the dissemination of the Confidential Information only to those of its personnel who are actively involved in activities for which use of Confidential Information is authorised and then only on a 'need to know' basis and the Receiving Party will initiate, maintain and monitor internal security procedures reasonably acceptable to the Furnishing Party to prevent unauthorised disclosure by its personnel; 

15.2.5. to take all practical steps, both before and after disclosure, to impress upon its personnel who are given access to Confidential Information the secret and confidential nature thereof; and

15.2.6. notwithstanding the foregoing, SARS may disclose to Third Parties the Confidential Information of Supplier to the extent required to exercise its rights under this Agreement (including Schedule F (Disengagement Assistance)) provided SARS obtains the written agreement of such Third Party to a confidentiality agreement materially consistent with the confidentiality provisions set out in this Clause 15. 
15.3. Standard of Care

15.3.1. The Receiving Party will protect the Confidential Information of the Furnishing Party in the manner that it protects its own Confidential Information. In no event will the Receiving Party use less than Commercially Reasonable Efforts to protect the confidentiality of the Confidential Information of the Furnishing Party.

15.3.2. Supplier will ensure that no Supplier Personnel, agents and Subcontractors or unauthorised parties have access to any data, files or programs unless they must do so to perform the Deliverables. 

15.3.3. In addition, Supplier will implement on or before the Effective Date, and thereafter maintain, appropriate safeguards against the unauthorised access to, and destruction, loss, or alteration of, SARS data in Supplier’s possession and to which the Supplier may have access. Such safeguards must be acceptable to SARS and in accordance with all policies and procedures of SARS regarding data access, privacy and security and no less rigorous than the most rigorous of the practices maintained by SARS or Supplier as of the Effective Date.

15.4. Procure Undertakings from Personnel

15.4.1. Supplier will ensure that each of the Supplier Personnel, agents and Subcontractors execute the SARS Oath of Secrecy/Solemn Declaration, prior to performing any of the Deliverables under this Agreement or being given access to any facilities used to perform the Deliverables. 
15.4.2. Supplier will ensure that the Supplier Personnel, agents and Subcontractors who have access to Confidential Information of SARS give a written undertaking in favour of SARS in regard to the Confidential Information on substantially the same terms and conditions contained within this Agreement in a form prescribed by SARS prior to access to any Confidential Information. 
15.4.3. SARS will be entitled to deny Supplier Personnel, agents and Subcontractors access to SARS Sites or facilities or prevent Supplier Personnel, agents and Subcontractors from conducting any work in relation to the Deliverables should SARS not be in receipt of the SARS Oath of Secrecy/Solemn Declaration and a signed undertaking on such terms and conditions as determined by SARS. 
15.4.4. Supplier’s failure to provide the undertaking and the SARS Oath of Secrecy/Solemn Declaration, referred to in this Clause 15.4 and/or SARS’ failure to receive such undertaking will in no way detract from Supplier’s obligations in terms of this Agreement. 
15.4.5. Supplier will comply with and will procure that all Supplier Personnel, agents and Subcontractors comply with all security measures imposed by SARS regarding security and access to the SARS Sites. 
15.5. Exceptions

The Parties acknowledge that subject to Applicable Law this Clause 15 will not be applicable where the Receiving Party discloses the Confidential Information to attorneys or auditors, provided that: (i) such disclosure is reasonably required by the Receiving Party for the purposes of conducting its business activities; and (ii) the attorneys or auditors agree in writing to be bound by the provisions of this Clause 15 and complete and submit the SARS Oath of Secrecy/Solemn Declaration to SARS. 

15.6. Disclosure Required by Law, Regulation or Court Order

In the event that the Receiving Party is required to disclose the Confidential Information of the Furnishing Party in terms of a requirement or request by operation of law, regulation or court order but only to the extent so disclosed and only in the specific instance and under the specific circumstances in which it is required to be disclosed, the Receiving Party will:
15.6.1. advise the Furnishing Party thereof prior to disclosure, if possible;

15.6.2. take such steps to limit the extent of the disclosure to the extent that it lawfully and reasonably practically can; 

15.6.3. afford the Furnishing Party a reasonable opportunity, if possible, to intervene in the proceedings; and

15.6.4. comply with the Furnishing Party’s requests as to the manner and terms of any such disclosure. 
15.7. Loss of Confidential Information

In the event of any unauthorised disclosure or loss of, or inability to account for any Confidential Information of the Furnishing Party, the Receiving Party will promptly, at its own expense:
15.7.1. notify the Furnishing Party in writing; 

15.7.2. take such actions as may be necessary or reasonably requested by the Furnishing Party to minimise the violation; and 

15.7.3. co-operate in all reasonable respects with the Furnishing Party to minimise the violation and any damage resulting there from.
15.8. Return of Confidential Information
SARS may at any time on written instruction to Supplier require that Supplier immediately return to SARS, in a form reasonably acceptable to SARS, and thereafter destroy all remaining copies of SARS Confidential Information in possession of the Supplier’s personnel, agents or Subcontractors (including where applicable by electronically deleting the same in such manner that it is completely and utterly irretrievable). In addition SARS may instruct that the Supplier furnishes a written statement to the effect that upon such return it has not retained in its possession or under its control, either directly or indirectly, any such Confidential Information or material and has fully complied with the foregoing return and destruction obligations.

16. vetting and security clearance

16.1. Background Verification

16.1.1. As a confirmation of a Supplier Personnel’s citizenship, criminal record status, credit-worthiness, academic qualifications and membership of professional associations, the Supplier shall conduct a background screening and a security clearance exercise on any Personnel that it intends to delegate/assign to SARS for the fulfilment of its obligations in terms of this Agreement. 
16.1.2. The Supplier shall provide SARS with a screening report for each of its Personnel referred to in Clause 16.1.1 above prior to signature of this Agreement, or where it is impossible to provide the report prior to signature hereof, it shall provide the report prior to such Personnel commencing his/her duties to SARS on behalf of the Supplier, and the Supplier shall refrain from delegating Personnel for this purpose without it first providing such a report to SARS.

16.1.3. In the event that SARS, in its sole and absolute discretion, agrees to signing the Agreement in the absence of the screening report, the Supplier shall ensure that it provides SARS with such report within ten (10) working days of signature hereof. Should the Supplier fail to provide SARS with the screening report within ten (10) working days after signature hereof as provided in this Clause 16.1.3, SARS shall be entitled to withdraw the Supplier’s appointment in terms hereof and/or cancel this Agreement. 
16.1.4. SARS reserves the right to withdraw its appointment of the Supplier in terms of this Agreement, and/or to cancel this Agreement at any time, without attracting any costs and/or penalties in respect of such cancellation, should it transpire that this Agreement was signed in the absence of the report referred to in Clause 16.1.2 above, and/or the Supplier has failed to provide and/or update the report as required by SARS, and/or failed to remedy such defect within the period stipulated in clause 16.1.3 above. 

16.1.5. The report referred to in Clause 16.1.2 above, shall be from a reputable screening agency which is recognised by SARS.
16.1.6. The validity of such report shall not be older than three months as at the date of signature of this Agreement or as at the commencement of such Personnel duties to SARS in terms of this Agreement, as the case may be, and shall be updated as required by SARS from time to time.
16.1.7. The Supplier shall provide SARS with suitable, fit and proper Personnel as a replacement of the one whose updated report reveals evidence that he/she no longer meets SARS’ security competence requirements. 
16.1.8. Such report referred to in Clause 16.1.2 must include the verification of the following, amongst others- 

16.1.8.1. Citizenship, including residency status; 

16.1.8.2. Criminal activity report;

16.1.8.3. Credit record; 
16.1.8.4. Academic qualifications including matric certificate


or equivalent record, and
16.1.8.5. Professional association memberships.

16.1.9. SARS reserves the right to verify any such report(s) provided by the Supplier. 
16.2. Security Competence

The Supplier and its Personnel delegated/assigned to provide services to SARS in terms of this Agreement, shall at all times during the subsistence of this Agreement, be subject to SARS “Anti-Corruption & Security Internal Policy: Security Vetting” as amended from time to time, as well as all other Security legislation and policies applicable to entities providing services to organs of State. The relevant SARS policy is available upon request. 
16.3. Preservation Of Secrecy

In addition to the background verification conducted by the Supplier as required in terms of this clause 16, the Service Provider shall ensure that its Personnel that it intends to deploy in a SARS environment, or who are reasonably expected to have access to SARS confidential information or taxpayer information, are made aware of and comply with the provisions of sections 67 and 68, respectively, of the Tax Administration Act, 2011, (Act No. 28 of 2011)(TAACT), and sign the SARS oath of secrecy.

16.4. Due Diligence

SARS reserves the right to conduct a due diligence exercise on the Supplier operations at any time during the subsistence of this Agreement in order to assess the Supplier’s ability to discharge its duties in terms of this Agreement and to establish if it is compliant with Applicable Laws. Should the results of the due diligence exercise reveal that the Supplier is not compliant with the provisions of this clause and/or any related legislation, regulation or security competence policy, SARS shall be entitled to cancel the Supplier’s appointment and/or immediately terminate this Agreement.

17. WARRANTIES

17.1. Pass-Through Warranties

17.1.1. Without limiting the generality of its other warranty obligations under this Agreement, with respect to BDS Solutions and components thereto purchased by Supplier from Third Parties, Supplier will pass through to SARS any warranty provided by such Third Party except to the extent prohibited by the terms of such warranty.

17.1.2. Supplier will not take, and will procure that none of the Supplier Personnel takes, any action or makes any omission that may result in the cancellation of any warranties with respect to a BDS Solution provided by a manufacturer thereof.
17.2. Customs Compliance

Supplier represents and warrants that as of the Effective Date it is and will remain compliant throughout the Term with all Applicable Laws relating to the importation and exportation of goods and Intellectual Property.
17.3. Products 

17.3.1. Supplier represents and warrants that each BDS Solution it provides to SARS under a Work Order and/or purchase order will operate in SARS environment in accordance with its specifications and documentation without any material defect or deficiency during the 24 (twenty four) month period commencing on the Acceptance date of the BDS Solution, as the case may be, in accordance with Clause 2.3 of Schedule B. 

17.3.2. If during the Warranty Period the BDS Solution fails to operate in SARS’ environment in accordance with its specifications and documentation without any material defect or deficiency, and Supplier fails to remedy such failure within thirty (30) days, SARS may, at its election, require that the Supplier replace the BDS Solution, with Supplier bearing all costs including shipping, de-installation, installation and the like, with a BDS Solution that does not have such defect or deficiency (the ‘Replacement Product’). In such event, the Warranty Period shall be extended on a day-for-day basis to reflect the period commencing on the date of Acceptance of the BDS Solution that was replaced and ending on the date the Replacement Product is accepted by SARS (‘Replacement Warranty Period’).

17.3.3. If during the Replacement Warranty Period, the Replacement Product fails to operate in SARS’ environment in accordance with its specifications and documentation without any material defect or deficiency, and the successful Supplier fails to remedy such failure within thirty (30) days, in addition to any other remedies that may be available to it, SARS may require that the Supplier de-install the BDS Solution, remove the BDS Solution from SARS’ premises, and refund any amounts paid to Supplier with respect to the BDS Solution, and for any services in respect of such BDS Solution.

17.3.4. Where the Supplier is not the OEM, the Supplier represents and warrants that it is duly authorised by the OEM(s) to supply; maintain and support all components of BDS Solutions in respect of all components that have been supplied under Work Orders and/or purchase order under this Agreement. The Supplier shall, on request by SARS, submit documentation to SARS from the OEM confirming the Supplier’s authority to supply; maintain and support products manufactured by the OEM. Failure by the Supplier to provide such document to the satisfaction of SARS shall constitute a material breach of this Agreement;

17.3.5. Supplier will ensure that the BDS Solution it provides to SARS uses technology that is technically designed to maintain the integrity of the equipment and the integrity, privacy and security of the information contained in the scanned document. Supplier will also ensure that the equipment it provides to SARS has the capability of ensuring that data is not left in the Device, and that the scanned documents are not corrupted and/or made illegible as they are created. 
17.4. Work Standards

Supplier represents and warrants that it will perform its obligations under this Agreement with promptness and diligence and in a workmanlike manner, in terms of the practices and highest professional standards used in well-managed operations performing obligations similar to Supplier’s obligations under this Agreement. Without limiting the generality of the foregoing, Supplier shall: 

17.4.1. assign Supplier Personnel to perform work under this Agreement with respect to a BDS Solution who are, where appropriate, certified or otherwise formally approved by the original equipment manufacturer of components of an BDS Solution; 

17.4.2. assign Supplier Personnel to perform work under the Agreement who are properly trained, qualified and experienced for such work; and
17.4.3. perform work in a manner that fully manages the health, safety and environmental risks associated with the operation of the BDS Solution. 

17.5. Maintenance and Support 
Supplier represents and warrants that it shall use only personnel who are certified by the original equipment manufacturer for the performance of the Services and maintain components of the BDS Solution so that it operates in terms of its specifications and documentation, including: 
17.5.1. maintaining such Devices in good operating condition, subject to normal wear and tear; and

17.5.2. undertaking maintenance and support on components of the BDS Solution in accordance with its documentation and /or otherwise in accordance with the practices and professional standards used by well-managed entities maintaining products similar to the BDS Solution, except to the extent directed otherwise by SARS.

17.6. Non-Infringement

Supplier represents and warrants that:

17.6.1. it shall perform its responsibilities under the Agreement in a manner that does not infringe or constitute an infringement or misappropriation of any patent, copyright, trademark, trade secret or other intellectual property or proprietary rights of SARS and/or any Third Party; and

17.6.2. the BDS Solution, documentation and any other Intellectual Property it provides under this Agreement shall not infringe, or constitute an infringement or misappropriation of, any patent, copyright, trademark, trade secret or other intellectual property or proprietary rights of SARS and/or any Third Party.
17.7. Authorisation

17.7.1. SARS represents and warrants to Supplier that:

17.7.1.1. It has the requisite power and authority to enter into this Agreement and to carry out the transactions contemplated by this Agreement; and 

17.7.1.2. The execution, delivery and performance of this Agreement and the consummation of the transactions contemplated by this Agreement have been duly authorised by the requisite action on the part of SARS.

17.7.2. Supplier represents and warrants to SARS that:

17.7.2.1. It has the requisite corporate power and authority to enter into this Agreement and to carry out the transactions contemplated by this Agreement; and 

17.7.2.2. The execution, delivery and performance of this Agreement and the consummation of the transactions contemplated by this Agreement have been duly authorised by the requisite corporate action on the part of Supplier. 
17.7.3. The Supplier further warrants that as at the Effective Date and during the Term: (i) it has all the necessary licences, certificates, authorisations and consents required under the laws of the Republic of South Africa or under any other applicable jurisdiction for the provision of the Deliverables under this Agreement; and (ii) it will comply with all legal requirements and with the terms and conditions of all licences, certificates, authorisations and consents required for the provision of the Deliverables.

17.8. Documentation

Supplier represents and warrants that it shall provide and maintain documentation so that it:

17.8.1. accurately reflects the operations and capabilities of any and all BDS Solutions sold by Supplier under this Agreement; 
17.8.2. is accurate, complete and written in a manner easily understood by SARS; and 
17.8.3. is promptly updated from time to time to reflect any change.

17.9. Manner of Performance

Supplier warrants that the Deliverables will at all times be performed in a manner which will: (i) not diminish SARS’ reputation; and (ii) not be detrimental to SARS.
17.10. Business Continuity Deliverables
Supplier warrants that it has suitable and tested Supplier Business Continuity Plans in place in order to ensure continuity of the Deliverables in the event of a disaster in the Supplier Environment.

17.11. Supplier Personnel

Supplier warrants that it will use adequate numbers of qualified individuals with suitable training, education, experience, and skill to perform the Deliverables in terms of this Agreement and the Performance Standards. 

17.12. Protecting SARS Confidential Information

17.12.1. Supplier warrants that it will at all times comply with its obligations to establish and maintain such procedures as may be necessary to ensure that all Confidential Information to which Supplier has access is not accessible to unauthorised persons, is not altered, lost or destroyed and it is capable of being retrieved only by persons duly authorised by SARS.

17.12.2. Supplier hereby further warrants in favour of SARS that it will at all times strictly comply with all Applicable Laws relating to data protection and with all the provisions and requirements of policies and procedures, as amended from time to time, for the protection of Confidential Information (including encryption standards) and any further requirements of which SARS may, from time to time, advise Supplier in writing, or which may be required by Applicable Laws, whether within the Republic of South Africa or elsewhere in the world. The SARS Confidential Information protection policies and procedures will be made available to Supplier on request. It is incumbent on Supplier to ensure, for the duration of this Agreement, that: (i) it remains fully cognisant of Applicable Laws relating to data protection; and (ii) requests and obtains from SARS the latest versions of the SARS Confidential Information protection policies and procedures.

17.12.3. Supplier hereby further warrants that it will not, at any time copy, compile, collect, collate, process, mine, store, transfer, alter, delete, interfere with or in any other manner use the Confidential Information for any purpose other than to provide the Deliverables to SARS.

17.12.4. Supplier further warrants that it will ensure that all its systems and operations which it uses to provide the Deliverables, including all systems on which Confidential Information is copied, compiled, collected, collated, processed, mined, stored, transmitted, altered or deleted or otherwise used as part of providing the Deliverables, will at all times be of at least the standard required under Applicable Law and further be of a standard no less than the standards which are in compliance with best practice for the protection, control and use of such data.

17.13. Inducements

Each Party warrants to the other that it has not violated any Applicable Laws, regulations or policies of the other of which it has been given notice, regarding the offering of unlawful inducements in connection with this Agreement. 
17.14. Disabling Code 

Supplier warrants that:

17.14.1. it will not use, or authorise Third Parties including Subcontractors, to use any code that would have the effect of disabling or otherwise shutting down all or any portion of the Deliverables; and 

17.14.2. with respect to any disabling code that may be part of any Software in any way related to the provision of the Deliverables, Supplier will not invoke, or authorise a Third Party to invoke, such disabling code at any time, including upon expiration or termination of this Agreement for any reason. 
17.15. Tax Compliance

17.15.1. Supplier warrants that as of the Effective Date it and its Subcontractors are in full compliance, and throughout the Term will remain in full compliance, with all Applicable Laws relating to taxation in South Africa.

17.15.2. Supplier undertakes that it will inform SARS should it become aware that Supplier and/or any of its Subcontractors are not tax compliant.

17.15.3. If SARS becomes aware of any such tax non-compliance of Supplier and/or its Subcontractors and should such non-compliance not be remedied within 3 (three) months (or such other shorter period as the Applicable Law may prescribe) after SARS has given notice to Supplier or its Subcontractors to remedy such non-compliance, such non-compliance will be deemed to constitute a material breach of this Agreement by the Supplier. 
17.15.4. SARS will be entitled to all remedies (including termination for cause) provided for in this Agreement pursuant to a material breach hereof by the Supplier or SARS may in the alternative (at its sole discretion) upon written notice, require the Supplier to remedy the material breach. In the case of non-compliance by any Subcontractor procure that the Subcontractor immediately ceases providing Deliverables pursuant to the subcontract and that the Supplier terminates the subcontract between Supplier and that Subcontractor. SARS will have no liability to Supplier with respect to a termination under this Clause 17.19.4.

17.15.5. Supplier further warrants that Supplier will deliver to SARS on the Effective Date and each anniversary thereof during the Term a valid tax clearance certificate issued for the then-current year in respect of the Supplier and each Subcontractor. A copy of Supplier’s tax clearance certificate valid as of the Effective Date is attached hereto as Schedule J (Supplier’s Tax Clearance Certificate). If Supplier fails to provide such certificates: (i) in respect of itself and not due to any failure by SARS in the production of the certificate, SARS may terminate the Agreement on 30 (thirty) days’ notice; and (ii) in respect of any Subcontractor, and not due to any failure by SARS in the production of the certificate, SARS may direct Supplier to: (a) procure that the Subcontractor immediately ceases providing Deliverables pursuant to the subcontract; and (b) that Service Provider terminates the subcontract. SARS will have no liability to Supplier with respect to a termination under this Clause 17.19.5.
17.16. Legal and Regulatory Compliance

Supplier warrants that it and its Subcontractors are and will remain for the duration of this Agreement, fully cognisant of and compliant with any relevant legislative or regulatory requirements (as may be amended from time to time) and/or rulings or codes of practice of any competent authority or industry body that has jurisdiction over the provision of or is relevant to the Deliverables and/or Deliverables under the Agreement.

17.17. BBBEE Compliance 

Supplier undertakes and warrants that it and its Subcontractors are and will remain for the duration of this Agreement, fully cognisant of and compliant with the obligations detailed in Schedule I (BBBEE).

17.18. Conflicts of Interest

Supplier warrants that: 

17.18.1. neither it nor any member of the Supplier Personnel, will have or will acquire any direct or indirect contractual, financial, business or other interest or advantage that would conflict in any manner or degree with Supplier's performance of its duties and responsibilities to SARS under this Agreement and Supplier will promptly inform SARS of any such interest that may be incompatible with the interests of SARS;

17.18.2. neither it nor any member of the Supplier Personnel, has used or will use the authority provided or to be provided under this Agreement to improperly obtain financial gain, advantage or benefit;

17.18.3. neither it nor any member of the Supplier Personnel, has used or will use any SARS Confidential Information acquired in connection with this Agreement to obtain financial gain, advantage or benefit;

17.18.4. neither it nor any member of the Supplier Personnel has accepted or will accept anything of value or an inducement that would provide a financial gain, advantage or benefit, based on an understanding that the actions of the Supplier or Supplier Personnel on behalf of SARS would be influenced thereby;

17.18.5. it will not attempt to influence any SARS Personnel by the direct or indirect offer of anything of value or an inducement; and

17.18.6. neither it nor any member of the Supplier Personnel has paid or agreed to pay any Person any fee, commission, percentage, brokerage fee, gift or any other consideration, that is contingent upon or resulting from the award or execution of this Agreement, save for such remuneration as is paid to bona fide Supplier Personnel working solely for the Supplier or any of the Supplier's Subcontractors.
18. INSURANCE AND RISK OF LOSS

18.1. Insurance 

18.1.1. Supplier will, at its own cost and expense, during the Term have and maintain in force, to the reasonable satisfaction of SARS, sufficient short-term insurance policies to cover all of its obligations and liabilities under this Agreement, consistent with acceptable and prudent business practices, including: 
18.1.1.1. insurance cover, in accordance with Supplier’s insurance cover as of the date of last signature of this Agreement as disclosed to SARS and attached hereto as Schedule K (Supplier’s Insurance Policies), affording sufficient cover in order to cover Supplier’s potential liability in terms of Clause 18.1.1; and

18.1.1.2. run-off cover identical to that contemplated in Clause 18.1.1 above, for a period of two (2) years, subsequent to termination or expiration of the term of this Agreement.

18.2. SARS Right to Acquire Insurance in Certain Circumstances

Without limiting the generality of SARS’ rights and remedies hereunder, in the event of a failure by Supplier to maintain any insurance required hereunder, or to provide evidence of renewal at least 3 (three) Business Days prior to expiration of the applicable insurance cover, on 3 (three) Business Days’ notice to Supplier, SARS may purchase the requisite insurance and deduct the costs thereof from any amounts owed to Supplier under this Agreement.

18.3. Risk of Loss

Supplier will be responsible for risk of loss of, and damage to, any hardware, Software or other assets of SARS that it may have in its possession or under its control. Any hardware or Software in the possession or control of Supplier’s Subcontractors or agents (including couriers, freight companies and the like) will be deemed to be under the control of the Supplier.

19. INDEMNITIES

19.1. Indemnity by Supplier 

Supplier hereby indemnifies, holds harmless and agrees to defend SARS and the Government Entities and their respective officers, employees, agents, successors, and assigns, from any and all Losses arising from or in connection with, any of the following: 
19.1.1. all claims and any actions taken against SARS in respect of Supplier’s non-compliance with legislation and regulations within the scope and responsibility of Supplier’s provision of the Deliverables.

19.1.2. Third Party claims attributable to Supplier’s breach of its obligations with respect to Clauses 15 and 17.15; 

19.1.3. Third Party claims attributable to theft, fraud or other unlawful activity or any negligent, wilful or fraudulent misconduct by Supplier or Supplier Personnel, and claims attributable to errors or omissions for which Supplier is required to insure under Clause 18.1.1 to the extent of the insurance required there under; 

19.1.4. Third Party claims of infringement of any patent, trade secret, trademark, copyright or other proprietary rights, arising out of or relating to the Deliverables, any deliverable and/or technology used and/or provided by Supplier or its Subcontractors to provide the Deliverables other than technology and Software owned or provided by SARS; 

19.1.5. Third Party claims of infringement of any patent, trade secret, trademark, copyright or other proprietary rights, alleged to have occurred because of hardware or Software provided to Supplier by SARS to the extent arising from a change in the use or configuration of such hardware or Software by Supplier or its Subcontractors on or after Effective Date;

19.1.6. Third Party claims arising from breach of an agreement between Supplier and a Subcontractor or supplier (including claims by the Subcontractor or supplier); 

19.1.7. Third Party claims arising from: (i) Supplier’s failure to observe or perform any duties or obligation in terms of any law, licence, certificate and/or authorisation relating to any legislation governing labour brokers, personal services companies or personal services trusts; and (ii) any Supplier Personnel instituting any action against SARS in terms of the Labour Relations Act, 1995 (Act No. 66 of 1995), in each case in the event that, in the performance of the Deliverables, Supplier is found to be a labour broker, personal services company, or a personal services trust; 

19.1.8. Claims brought by any Supplier Personnel based upon any act by Supplier, its employees, agents and/or its Subcontractors on or after the Effective Date including, without limitation, any claim relating to the failure to appoint or promote employees by Supplier, claims for wages, benefits, discrimination or harassment of any kind, wrongful termination and/or refusal to pay severance or notice pay or termination payments upon leaving Supplier's employ;

19.1.9. Third Party claims arising from or related to the death or bodily injury of any agent, employee, customer, business invitee, or business visitor or other person caused by the negligent or wilful conduct of Supplier; 

19.1.10. Third Party claims arising from or related to damage to tangible personal or real property including computer data, data loss or any other damage, notwithstanding the form in which any such action is brought (e.g. contract, delict or otherwise), to the extent such injuries or damages arise directly or indirectly from acts, errors or omissions that constitute negligence, wilful misconduct or a contravention of law, by Supplier and/or Supplier Personnel, agents and/or Subcontractors; 

19.1.11. any Third Party claim, demand, charge, action, cause of action, or other proceeding asserted against SARS in SARS’ capacity as an employer of a person resulting from an act or omission of Supplier 

19.2. Infringement

If any item used by Supplier to provide the Deliverables becomes, or in Supplier’s reasonable opinion is likely to become, the subject of an infringement or misappropriation claim or proceeding, Supplier will, in addition to indemnifying SARS as provided in Clause 19.1 and to the other rights SARS may have under this Agreement or otherwise, promptly take the following actions, at no additional charge to SARS, in the listed order of priority: (a) secure the right to continue using the item; (b) replace or modify the item to make it non-infringing, provided that replacement or modification must not degrade performance or quality or increase SARS’ costs; or (c) remove the item from the Deliverables in which case Supplier’s Charges will be equitably adjusted to reflect such removal. 
19.3. Indemnification Procedures 

With respect to Third Party claims, the following procedures will apply:

19.3.1. Notice: Promptly after receipt of notice of the commencement or threatened commencement of any civil, criminal, administrative, or investigative action or proceeding involving a claim in respect of which SARS may seek indemnification in terms of this Clause 19, SARS will notify the Supplier of such claim in writing. No failure to so notify the Supplier will relieve the Supplier of its obligations under this Agreement except to the extent that it can demonstrate damages attributable to such failure. Within 15 (fifteen) days after receipt of notice from SARS relating to any claim, but (to the extent possible) not later than 10 (ten) days before the date on which any response to a complaint or summons is due, the Supplier will notify SARS in writing if the Supplier elects to assume control of the defence and settlement of that claim ("Notice of Election").

19.3.2. Procedure Following Notice of Election: If the Supplier delivers a Notice of Election relating to any claim within the required notice period, the Supplier will be entitled to have sole control over the defence and settlement of such claim; provided that: (i) SARS will be entitled to participate in the defence of such claim and to employ counsel at its own expense to assist in the handling of such claim; and (ii) the Supplier will obtain the prior approval of SARS before entering into any settlement of such claim or ceasing to defend against such claim. After the Supplier has delivered a Notice of Election relating to any claim in terms of the preceding paragraph, the Supplier will not be liable to SARS for any legal expenses incurred by SARS in connection with the defence of that claim. In addition, the Supplier will not be required to indemnify SARS for any amount paid or payable by SARS in the settlement of any claim for which Supplier has delivered a timely Notice of Election if such amount was agreed to without the consent of the Supplier.
19.3.3. Procedure Where No Notice of Election Is Delivered: If the Supplier does not deliver a Notice of Election relating to any claim within the required notice period, SARS will have the right to defend the claim in such manner as it may deem appropriate, at the cost and expense of the Supplier. The Supplier will promptly reimburse SARS for all such costs and expenses. 

19.3.4. Regardless of the provisions of this Clause 19.3, (i) SARS will be entitled, prior to permitting the Supplier control over the defence and settlement of the claim in terms of Clause 19.3.2 above, to require the Supplier to furnish SARS with security in such form and to such amount as SARS at its discretion may require to ensure that SARS is able to meet the full value of all amounts and costs which may be awarded against SARS or for which SARS may become liable; and (ii) SARS will be entitled to withdraw control of the defence and settlement of the claim if SARS at its discretion but acting reasonably, considers that any act or omission of the Supplier or the control of the defence and settlement by the Supplier may in any way be adverse to SARS’ good name and reputation.
20. LIABILITY

20.1. General Intent

Subject to the specific provisions of this Clause 20 and any countervailing provisions in this Agreement, it is the intent of the Parties that each Party will be liable to the other Party for any actual damages incurred by such Party as a result of the other Party’s failure to perform its obligations in the manner required by this Agreement. 
20.2. Liability Restrictions

20.2.1. Subject to Clause 20.2.3 below, in no event will a Party be liable for indirect, special, consequential, punitive or exemplary damages or lost profits, or lost revenues, even if such Party has been advised of the possibility of such damages in advance. 
20.2.2. Subject to Clause 20.2.3, each Party’s liability to the other Party with respect to a claim or series of related claims, losses, damages or liability in any way arising out of this Agreement, regardless of form or cause of action, will be limited to all Losses which constitute direct and/or general damages.

20.2.3. The limitations set out in Clauses 20.2.1 and 20.2.2 will not apply with respect to: 

20.2.3.1. damages occasioned by the wilful misconduct or negligence of Supplier and/or Supplier Personnel; 

20.2.3.2. damages occasioned by a Party's breach of Clause 15; 

20.2.3.3. damages occasioned by: (i) unlawful termination of this Agreement; or (ii) abandonment of the Deliverables by Supplier in whole or in part; 

20.2.3.4. claims of personal injury or death, including indemnification for a Third Party personal injury claim; 

20.2.3.5. Service Level Credits; and

20.2.3.6. damages occasioned by a claim against which Supplier indemnifies SARS. 

20.2.4. Each Party will have a duty to mitigate damages for which the other Party is responsible.
20.3. Force Majeure

20.3.1. Neither Party will be liable for any default or delay in the performance of its obligations under this Agreement if and to the extent that: (i) the default or delay is caused, directly or indirectly, by fire, flood, elements of nature or acts of God, or any other cause beyond the reasonable control of the Party; and (ii) the non-performing Party is without fault and the default or delay could not have been prevented by reasonable precautions ("Force Majeure Event"). Subject to Clause 20.3.2, in such event, the non-performing Party is excused from further performance for as long as such circumstances prevail and provided the non-performing Party continues to use its Commercially Reasonable Efforts to recommence performance. Any Party so delayed will notify the Party to whom performance is due and describe the circumstances causing the delay. 
20.3.2. If a Force Majeure Event substantially prevents or delays performance of the Deliverables or any part thereof necessary for the performance of SARS functions that SARS at its discretion reasonably believes to be critical at reasonable levels of service for more than 5 (five) consecutive days (or such longer period as SARS may agree at its sole discretion), then at SARS’ option, SARS may: 
20.3.2.1. at its expense procure the Deliverables in question from an alternate source, in which case SARS will be relieved of its obligation to pay Supplier for such Deliverables for so long as Supplier’s performance is impaired; 

20.3.2.2. terminate the portion of the Agreement affected as of a date specified by SARS and the Charges will be equitably reduced to reflect the termination of the terminated Deliverables; or 

20.3.2.3. if a substantial portion of the Deliverables is affected, terminate the Agreement as of a date specified by SARS in a written notice to Supplier. 
20.3.3. Termination of the Agreement under Clause 20.3.2 will not be treated as a termination for convenience. SARS will have no liability to Supplier for terminating the Agreement. 
20.3.4. Supplier will not be entitled to rely on the provisions of this Clause 20.3 as a result of any failed performance by Subcontractors, unless the Subcontractor’s failure to perform was caused by a Force Majeure Event and the Subcontractor has made and continues to use its Commercially Reasonable Efforts to recommence performance.

21. audits

21.1. Audit Rights
21.1.1. Supplier and its Subcontractors will maintain a complete audit trail of financial and non-financial transactions resulting from the Agreement. Supplier will provide to SARS, its internal or external auditors, inspectors and regulators access at all reasonable times to any facility or part of a facility at which either Supplier or any of its Subcontractors is providing the Deliverables, to Supplier Personnel, and to equipment, Software, personnel, data, records and documentation, including agreements between Supplier and its Subcontractors, relating to the Deliverables for the purpose of performing audits and inspections of either Supplier or its Subcontractors to: (i) verify the accuracy of Supplier’s Charges and invoices; (ii) verify the accuracy of payments by or credits from Supplier; (iii) verify the accuracy of price changes to the extent such changes are determined by reference to Supplier’s costs or changes thereto; (iv) verify the integrity of, and examine the systems that process, store, support and transmit SARS data; (v) examine Supplier’s performance of the Deliverables, including verifying compliance with the Performance Standards; (vi) verify compliance with the terms of the Agreement; (vii) satisfy the requirements of any legislative, judicial or regulatory authority having jurisdiction; (viii) to the extent applicable to the Deliverables performed by Supplier and/or the Charges therefore, examining: (a) practices and procedures, (b) systems, (c) general controls, and (d) the efficiency of Supplier’s operation; and (ix) any other audit reasonably required by SARS.

21.1.2. SARS will not use a competitor of Supplier to perform an audit under this Clause 21 without Supplier’s prior approval; provided, however, that the Parties specifically agree that the audit arms of the major accounting firms will not be treated as competitors of Supplier. 

21.1.3. Supplier will provide to the auditors, inspectors and regulators such assistance as they may require, including installing and operating audit Software. In the case of audits other than audits conducted by or on behalf of legislative, judicial or regulatory authorities, SARS’ audits will not unreasonably interfere with Supplier’s normal course of business and will comply with the Supplier's reasonable confidentiality requirements.

21.1.4. Unless SARS has a good faith suspicion of fraud, SARS will provide Supplier with reasonable notice for audits other than security audits and audits conducted by or on behalf of legislative, judicial or regulatory authorities. Audits will take place during Business Hours, provided that security audits and audits conducted by or on behalf of legislative, judicial or regulatory authorities may take place outside normal business hours at SARS’ sole discretion.

21.1.5. All costs incurred by SARS in performing audits of Supplier will be borne by SARS unless any such audit reveals a material inadequacy or material deficiency in respect of the scope of the audit exercise conducted, in which event the cost of such audit will be borne by Supplier. 

21.1.6. If an audit reveals an overcharge, Supplier will promptly refund the overcharge plus interest at the Agreement Interest Rate or 15% (fifteen percent) per annum, whichever is the highest, from the date of payment of the overcharge through the date the overcharge is refunded by Supplier.

21.1.7. All Subcontractors will be obliged to comply with the provisions of this Clause 21. If Supplier seeks to hire a Subcontractor, and such prospective Subcontractor does not grant SARS the audit rights described in this Clause 21, Supplier will: (i) notify SARS of the prospective Subcontractor's refusal to grant such rights; (ii) identify the audit rights the prospective Subcontractor is willing to grant; and (iii) obtain SARS’ review and approval of such subcontract. SARS reserves the right to withhold its approval of any subcontract at its sole discretion, and Supplier will be obliged to continue providing the Deliverables in accordance with the Performance Standards, notwithstanding SARS’ decision to withhold such approval.

21.2. Audit Follow-Up

21.2.1. Following an audit or examination, SARS or its external auditors will meet with Supplier to obtain factual concurrence with issues identified in the audit or examination.

21.2.2. Within 10 (ten) Business Days following the provision to Supplier of the findings of an audit, whether by way of a meeting or the delivery of the audit report by the auditors, or an audit report by Supplier’s auditors, the Supplier will provide SARS with a plan ("Audit Response Plan") to address shortcomings or deficiencies raised in such audit findings attributable to Supplier. The Audit Response Plan will identify the steps that Supplier will take to remedy such shortcomings and deficiencies and include a completion date for such steps detailed in the Audit Response Plan. With SARS approval, Supplier will implement such Audit Response Plan at Supplier’s cost and expense. Supplier will report monthly to SARS on the status of the implementation of any Audit Response Plan. Failure to complete the Audit Response Plan on or before the completion date included in such Audit Response Plan will be deemed to be a material breach of the Agreement.

21.2.3. Supplier will promptly make available to SARS the results of any reviews or audits conducted by Supplier, its Affiliates or their Subcontractors, agents or representatives (including internal and external auditors) to the extent such findings reflect conditions and events relating to the Deliverables.

21.2.4. Promptly after the issuance of any audit report or findings issued under Clause 21.2.3, the Parties will meet to review such report or findings and to agree on how to respond to the suggested changes.
21.3. Records Retention

Supplier will maintain and provide SARS with access to the records, documents and other information required to meet SARS’ audit rights under the Agreement until the later of: (i) 3 (three) years after expiration or termination of the Agreement; (ii) all pending matters related to the Agreement are closed; or (iii) such other period as required by Applicable Law.

22. BENCHMARKING

22.1. SARS has the right, at its option and not more than once in each Contract Year but not at all within the first 12 (twelve) months of the Commencement Date of a Work Order, to initiate a benchmarking process, in respect of some or all of the Deliverables, in order to evaluate and measure the extent to which SARS is receiving the Deliverables competitively. Such benchmarking exercise includes evaluating the following:

22.1.1. general service levels applicable in the industry including those Service Levels set forth in this Agreement, and to ensure that the Supplier’s achievement with regard to such service levels fall into the best (most favourable to SARS) quartile of assessed service levels of suppliers benchmarked in the benchmarking exercise; and/or

22.1.2. the Charges set forth in this Agreement and the Work Orders to this Agreement, and to ensure that such Charges fall into the lowest (most favourable to SARS) quartile of assessed charges made for similar Deliverables, including the Service Levels, by suppliers benchmarked in the benchmarking exercise.

22.2. General Rules for Benchmarking

22.2.1. SARS may request a benchmark of any specific component or all components of the Deliverables. SARS will appoint the Benchmarker to conduct the benchmarking exercise. The Parties agree that Gartner and Compass may be appointed as the Benchmarker and Supplier hereby approves the appointment of either Gartner or Compass.

22.2.2. Supplier agrees (as part of the Deliverables) to co-operate fully with the Benchmarker performing the benchmarking exercise and to promptly provide all data, documentation, records and resources necessary or relating to the provision of the Deliverables to SARS requested by the Benchmarker.

22.2.3. SARS will direct the Benchmarker to select a representative sample of transactions to use in the benchmarking, which may include some transactions for which Supplier is also a supplier and to perform any normalisation that the Benchmarker deems at its sole discretion to be necessary. 

22.2.4. The Benchmarker will enter into a confidentiality agreement with the Parties on terms reasonably acceptable to both Parties prior to being provided with Confidential Information of either Party. 
22.2.5. The Benchmarker will be directed to use Commercially Reasonable Efforts to complete its analysis within 90 (ninety) days after its engagement, to the extent practical. 
22.2.6. Unless otherwise agreed by the Parties, the Benchmarker will perform the benchmarking exercise in accordance with the Benchmarker's documented methodologies and procedures which will be provided to the Parties prior to the commencement of the benchmarking exercise. The Benchmarker may (but is not obligated to) discuss such methodologies and process with the Parties. Any such discussions will be with both Parties simultaneously. The Benchmarker will be free to reflect or not to reflect the Parties' input at its discretion.

22.3. Benchmarking findings

22.3.1. At the end of each such benchmarking process the Benchmarker will make recommendations as to the required improvements and acceptable time scales for the implementation thereof and Supplier will (as part of the Deliverables) be obliged to implement such recommendations in accordance with those time scales at no additional cost to SARS. Each Party will be provided a reasonable opportunity to review, comment on and request changes in the Benchmarker’s proposed findings. The Benchmarker will have sole discretion as to how it addresses such comments and requests. Following such review and comment, the Benchmarker will issue a final report of its findings and conclusions.

22.3.2. For the avoidance of doubt and notwithstanding any benchmarking results or recommendations, there will be no adjustment to any Charges having the effect of an increased amount payable by SARS or any adjustment of any Service Levels having the effect of the performance of the Deliverables being less favourable to SARS as a result of the benchmarking exercise.

22.3.3. If a benchmarking exercise reveals that the performance under the Agreement is less favourable than that of benchmarked suppliers falling into quartile of best performance, then the Service Levels will be adjusted to eliminate such variance or additional Service Levels will be incorporated into Schedule C (Service Levels) and its appendices to ensure the performance of the Deliverables would fall into the best quartile of benchmarked suppliers. The adjustments to Service Levels or the incorporation of additional Service Levels will be made according to the recommendations, including timelines, made by the Benchmarker provided that should the Supplier dispute the recommendations made by the Benchmarker, such dispute must be resolved in accordance with Clause 23.

22.3.4. If a benchmarking exercise reveals that the Charges under the Agreement exceed those charges made for any component of the Deliverables by suppliers not falling into the quartile of lowest charges the Supplier will reduce the Charges sufficiently to ensure the Charges fall into the quartile of lowest Charges amongst the benchmarked suppliers provided that should the Supplier dispute the recommendations made by the Benchmarker, such dispute must be resolved in accordance with Clause 23. 

22.3.5. SARS will be responsible for the Benchmarker’s charges in respect of a benchmarking exercise unless that benchmarking exercise reveals the Charges are to be reduced as contemplated in Clause 22.3.4, in which case Supplier will reimburse SARS for the Benchmarker’s charges. If a benchmarking exercise does not show that Charges are required to be reduced, findings will be and will remain the Confidential Information of SARS. Except as aforesaid, each Party will bear its own direct costs in relation to the benchmarking exercise.

22.3.6. If the Parties fail to reach agreement on the implementation of the adjustment set out in Clause 22.3.3 or 22.3.4, SARS will have the right, in addition to any remedies it may have in terms of this Agreement, to terminate the Agreement early by providing a notice of termination to the Supplier setting forth the applicable Termination Date. A termination of the Agreement under this Clause 22.3.6 will not be treated as a termination for convenience. SARS will have no liability to Supplier for terminating the Agreement.

23. DISPUTE RESOLUTION

A dispute of whatsoever nature between the Parties arising out of or in connection with this Agreement, including disputes: (i) as to the validity, existence, enforceability, interpretation, application, implementation, breach, termination or cancellation of this Agreement; (ii) as to the Parties' rights and/or obligations in terms of this Agreement; or (iii) in connection with any documents furnished by the Parties in terms of this Agreement, will be finally settled as provided in this Clause 23.
23.1. Informal Dispute Resolution

23.1.1. Prior to the initiation of formal dispute resolution procedures, the Parties will first attempt to resolve their dispute informally in accordance with the procedure set forth in this Clause 23.1.

23.1.2. Upon the written request of a Party, any dispute, which arises between the Parties, will be referred to a joint committee consisting of the SARS nominated person and a senior representative of the Supplier nominated by Supplier. The joint committee will meet as often as the Parties reasonably deem necessary in order to gather and furnish to the other all information with respect to the matter in issue that the Parties believe to be appropriate in connection with its resolution.

23.1.3. The SARS nominated person and the senior representative of Supplier contemplated in Clause 23.1.3 will discuss the problem and attempt to resolve the dispute without the necessity of any formal proceeding. During the course of discussion, all reasonable requests made by one Party to another for non-privileged information, reasonably related to this Agreement, will be honoured in order that each of the Parties may be fully advised of the other Party’s position. The specific format for the discussions will be left to the discretion of the joint committee.

23.1.4. Formal proceedings for the resolution of a dispute may not be commenced until the SARS nominated person or the senior representative of Supplier contemplated in Clause 23.1.2 conclude in good faith that amicable resolution through continued negotiation of the matter does not appear likely.

23.1.5. In the event that the informal dispute resolution process fails, a Party may either approach a competent court for relief or alternatively the Parties may, by agreement, refer the dispute to formal dispute resolution in accordance with Clause 23.2. Once the Parties have committed to formal dispute resolution, the Parties irrevocably consent to any proceedings in terms thereof. 

23.2. Formal Dispute Resolution

Any dispute which is not resolved in the manner referred to in Clause 23.1, may be submitted to binding arbitration before a single arbitrator and will be subject to the rules of the Arbitration Foundation of Southern Africa. 
23.2.1. The arbitrator will, if the dispute is:

23.2.1.1. primarily an accounting matter, be an independent practising accountant of not less than 10 (ten) years standing as such;

23.2.1.2. primarily an technical matter, be an independent technical expert of not less than 10 (ten) years’ experience in the telecommunications and related environment;

23.2.1.3. primarily a legal matter, be an attorney of not less than 15 (fifteen) years standing as such or a practising senior counsel.

23.2.2. The Parties will, within 3 (three) days of the date on which the arbitration is demanded, agree in writing as to the nature of the dispute and the identity of the arbitrator to be appointed. Should the Parties be unable to reach agreement as contemplated within such 3 (three) day period, the arbitrator will (irrespective of the nature of the dispute) be appointed by the chairman of the Arbitration Foundation of Southern Africa or its successor-in-title upon request by either Party. The appointment of the arbitrator (whether by agreement or by the chairman of the Arbitration Foundation of Southern Africa or its successor-in-title as contemplated in the preceding sentence) will be final and conclusive and may not subsequently be challenged on any grounds by either Party.

23.2.3. The arbitration will be held as soon as is reasonably possible, with a view to completion within 30 (thirty) days of it being demanded.

23.2.4. Promptly after appointment of the arbitrator, either Party will be entitled to call upon the arbitrator to set: (i) the date(s) on which the arbitration is to be held; and (ii) the procedure that will govern the arbitration. The arbitration proceedings will be held in Johannesburg, Republic of South Africa.

23.2.5. Any order or award that may be made by the arbitrator:

23.2.5.1. will be final and binding;

23.2.5.2. will be carried into effect; and

23.2.5.3. may be made an order of any competent court.

23.3. Interim Relief

Nothing in this Clause 23 will preclude either Party from obtaining interim relief on an urgent basis from a court of competent jurisdiction.

23.4. Continued Performance

SARS reserves the right to withhold payment of amounts it disputes in good faith under Clause 3.3 of Schedule D (Pricing, Invoicing and Payments), and to terminate the Agreement while the dispute is being resolved. Each Party agrees to continue performing its obligations under this Agreement while any dispute is being resolved, unless SARS terminates the Agreement as aforesaid.

24. TERMINATION 

24.1. Termination for Cause by SARS

24.1.1. SARS may, by giving notice to Supplier, terminate this Agreement, in whole or in part (provided that SARS will not terminate the Agreement in part unless the Deliverables being terminated include the Deliverables with respect to which the termination for cause occurred), as of a date set out in the notice of termination, in the event that: 
24.1.1.1. Supplier commits a material breach of this Agreement, which breach is not cured within 30 (thirty) days after notice of breach from SARS to Supplier; 

24.1.1.2. Supplier commits a material breach of this Agreement that is not capable of being cured within 30 (thirty) days;

24.1.1.3. Supplier commits a non-material breach of this Agreement, which breach is not cured within 90 (ninety) days after notice of breach from SARS to Supplier;

24.1.1.4. Supplier regularly commits breaches of this Agreement and fails to prevent reoccurrences of such breaches within 90 (ninety) days after notice from SARS to Supplier, that such breaches together with any future breach will collectively constitute a material breach; 
24.1.1.5. Supplier fails to meet the same Service Level for 3 (three) consecutive months, or if Supplier fails to meet the same Service Level for 4 (four) months, not necessarily consecutive, out of any 12 (twelve) consecutive month period; and/or

24.1.1.6. Supplier is placed under provisional or final liquidation; placed under judicial management; enters into an arrangement with its creditors; or Supplier enters into business rescue procedures under Chapter 6 of the Companies Act, 2008 (Act No. 71 of 2008), hereinafter collectively referred to as an Insolvency Event.

24.1.2. In the case of a termination of the Agreement in part, the charges payable under this Agreement will be reduced in terms of Clause 13 of Schedule D (Pricing, Invoicing and Payments) to reflect the partial termination of the Agreement. 
24.1.3. SARS may terminate this Agreement, by giving 30 (thirty) days’ notice to Supplier, in whole or in part (provided that SARS will not terminate the Agreement in part unless the Deliverables being terminated include the Deliverables with respect to which the termination occurred), if with respect to a Fiscal Year, SARS is unable to obtain funding for the Charges under this Agreement for such Fiscal Year. 

24.1.4. SARS may immediately terminate this Agreement, by giving notice to Supplier, if Supplier fails to comply with Clauses 17.15 or 17.19.

24.1.5. SARS will have no liability to Supplier with respect to a termination under this Clause 24.1.

24.2. Termination for Cause by Supplier
24.2.1. In the event that SARS fails to pay Supplier undisputed amounts or amounts which have been finally adjudged to be due under this Agreement and fails to make such payment within 90 (ninety) days of the later of: (i) notice from Supplier of the failure to make such payment; or (ii) the date that an amount is finally adjudged to be due under the Agreement, then Supplier may, by giving notice to SARS, terminate this Agreement as of a date set out in the notice of termination. 
24.2.2. Supplier will have no right to terminate this Agreement other than in accordance with the provisions of Clause 24.2.1 above.

24.3. Termination for Convenience

Unless otherwise agreed between the Parties or otherwise provided in this Agreement SARS may terminate this Agreement in whole or in part for convenience and without cause at any time by giving Supplier at least 90 (ninety) days prior notice designating the Termination Date. SARS will have no liability to Supplier with respect to such termination. 
24.4. Termination upon Sale, Acquisition, Merger or Change of Control

In the event of a sale, acquisition, merger, or other change of Control of Supplier where such Control is acquired, directly or indirectly, in a single transaction or series of related transactions, or in the event of a sale of all or substantially all of the assets of Supplier in a single or series of related transactions, then SARS may terminate this Agreement by giving Supplier at least 90 (ninety) days prior notice and designating a date upon which such termination will be effective. SARS will have no liability to Supplier with respect to such termination. 

24.5. Extension of Termination Effective Date

SARS will, not later than 90 (ninety) days (or 30 (thirty) days in the case of a termination for cause) prior to expiration or termination of the Agreement, have the option to require that Supplier continues to provide some or all of the Deliverables for a fixed term of up to 180 (one hundred and eighty) days following the effective date of expiration or termination of the Agreement on the terms and conditions (including price as adjusted in accordance with Clause 10 of Schedule D (Pricing, Invoicing and Payments)) then in effect.

24.6. Disengagement Assistance

The Parties will comply with their respective obligations set forth in Schedule F (Disengagement Assistance).

25. general

25.1. Viruses 

Supplier undertakes that it will use all Commercially Reasonable Efforts to ensure that no Bugs, Viruses or similar items are coded or introduced into the systems used to provide the Deliverables, and/or into any SARS systems. In the event a Bug or a Virus is found the Supplier will at no additional charge to the extent commercially reasonable, assist SARS to reduce the effects of such Bug or Virus and, if such Bug or Virus causes a loss of operational efficiency or loss of data, to mitigate and restore such losses. 
25.2. Binding Nature and Assignment

This Agreement will be binding on the Parties hereto and their respective successors and assigns. Neither Party may, or will have the power to, assign this Agreement without the consent of the other, except that SARS may assign its rights and obligations under this Agreement without the approval of Supplier to another Government Entity.
25.3. Non-Solicitation

During the Term, and for a period of 1 (one) year thereafter, Supplier will not directly solicit or encourage, or attempt to solicit or encourage any employee of SARS to leave the employment of SARS unless prior consent is obtained from SARS, which will not be unreasonably withheld. 

25.4. Entire Agreement; Amendment

25.4.1. Any commitments made by Supplier in its response to the Request for Proposal, which is attached hereto as Schedule H (Supplier Proposal) will be deemed binding on Supplier. Notwithstanding anything to the contrary stated in the Supplier’s response, in the event of a conflict between the Supplier’s response and this Agreement, the Agreement will prevail and nothing in the Supplier’s response will in any way limit SARS’ rights or expand SARS’ obligations under this Agreement. 

25.4.2. This Agreement, including any schedules, appendices and attachments referred to herein and attached hereto, each of which is incorporated herein for all purposes, constitutes the entire agreement between the Parties with respect to the subject matter hereof and supersedes all prior agreements, whether written or oral, with respect to the subject matter contained in this Agreement. For the avoidance of doubt, the Supplier’s standard terms will not apply to the Deliverables. 
25.4.3. No variation or consensual cancellation of this Agreement, including to this Clause 25.4.3, and no addition to this Agreement will be of any force or effect unless reduced to writing and signed by the Parties or their duly authorised representatives.

25.5. Compliance with Applicable Laws

25.5.1. Governing Law

This Agreement will in all respects (including its existence, validity, interpretation, implementation, termination and enforcement) be governed by the laws of the Republic of South Africa. 

25.5.2. General Obligation

Each Party will perform its obligations in a manner that complies with the Applicable Laws (including identifying and procuring required permits, certificates, approvals and inspections). 
25.5.3. SARS’ Rules and Regulations

Supplier will perform its obligations in a manner that complies with SARS’ safety, security, environmental and health rules and regulations as from time to time identified by SARS to Supplier.

25.5.4. Monitoring and Changes to Law
25.5.4.1. As part of the Deliverables, Supplier will monitor Applicable Laws that apply to comparable suppliers generally, Third Party suppliers generally and corporations in South Africa generally to identify any proposed changes to Applicable Law. Supplier will remain responsible for communications with and participation in any governmental or regulatory body having jurisdiction over the Supplier, or any industry body in which the Supplier participates.

25.5.4.2. Upon identifying or being notified by SARS of a change or proposed change described in Clause 25.5.4.1, Supplier will promptly analyse the impact of such change or proposed change on the Deliverables, notify SARS of such impact, and propose changes to the Deliverables to SARS, if any, that are, or in the case of a proposed change may be, required. Supplier will be solely responsible for any fees, costs or expenses incurred in this regard. SARS will promptly review such proposal, and upon SARS’ approval, Supplier will promptly implement such changes to the Deliverables as well as any other changes requested by SARS and reasonably required as a consequence of a change described in Clause 25.5.4.1.

25.5.4.3. In the event that Supplier establishes to SARS’ reasonable satisfaction that a change in Applicable Laws after the Effective Date (other than a change in Applicable Laws described in Clause 25.5.4.1) directly and materially increases the cost to Supplier of providing the Deliverables in terms of the Service Levels, Supplier will be entitled to propose amendments to appropriate clauses of Schedule D (Pricing, Invoicing and Payments) under which Supplier’s Charges would be increased on a prospective basis, but not in excess of the amount required for Supplier to recover the additional costs solely and directly attributable to the change in Applicable Laws under this Clause 25.5.4.3. If SARS is unwilling to agree to such an increase in Supplier’s Charges, SARS may terminate the affected Work Order or the Agreement in whole, as of a date set out in a notice from SARS to Supplier. Such a termination will not be treated as a termination for convenience and SARS will not be liable for the payment of any termination fees. 
25.5.5. Non-Compliance

25.5.5.1. If either Party is charged with non-compliance of any Applicable Laws, the Party charged with such non-compliance will promptly notify the other Party of such charges in writing. 
25.5.5.2. Supplier will be solely responsible for any fines and penalties imposed on Supplier or SARS resulting from Supplier’s failure to comply with the provisions of this Clause 25.5. 
25.6. Notices

25.6.1. Each Party chooses as its domicilium citandi et executandi for all purposes of this Agreement, including for purposes of serving any court process or other documents, giving any notice or making any other communications will be as follows: 
In the case of SARS:
Office of the Commissioner


Block A


299 Bronkhorst Street


Nieuw Muckleneuk


Pretoria


0181

(marked for the urgent attention of the Group Executive, Corporate Legal Services)

Facsimile: 
Office of the Commissioner

(012) 422 5250 (marked for the urgent attention of the Group Executive, Corporate Legal Services)
In the case of Supplier:
__________________


___________________


____________________
25.6.2. All notices, requests, demands, and determinations under this Agreement (other than routine operational communications), will be valid and effective only if in writing. Such notices, requests, demands and determinations under this Agreement will be deemed duly given only when delivered by hand during ordinary Business Hours to a responsible person at the addressee’s domicilium. Such notices, requests, demands and determinations under this Agreement may also be sent by facsimile to the facsimile number set out in Clause 25.6. Notices, requests, demands and determinations sent by facsimile and received prior to 13h00 on a Business Day will be deemed duly given on such Business Day; notices, requests, demands and determinations sent by facsimile and received at other times will be deemed duly given on the first Business Day following the date that such facsimile is received.

25.6.3. Either Party may by notice to other Party change its domicilium to another physical address in the Republic of South Africa and the change will take effect on the seventh day after the date when the notice is duly given.

25.6.4. The Parties record that whilst they may correspond via email during the currency of this Agreement for operational reasons, neither formal notice required in terms of this Agreement, nor any amendment of or variation to this Agreement may be given or concluded via email.

25.7. Relationship of Parties

25.7.1. Supplier, in furnishing the Deliverables hereunder, is acting as an independent contractor. Neither Party is an agent of the other or has any authority to represent the other as to any matters, except as expressly authorised in this Agreement.

25.7.2. Neither Party’s Personnel will be deemed personnel of the other Party.

25.7.3. Nothing contained in this Agreement will be construed as creating any company, close corporation, joint venture, partnership or association of any kind involving SARS or Supplier or their Affiliates; nor is anything contained in this Agreement to be construed as creating or requiring any continuing relationship or commitment on a Party’s or its Affiliates' behalf with regard to the other Party and its Affiliates other than as specifically set out herein. 

25.7.4. Unless expressly authorised by this Agreement, neither of the Parties (nor their respective agents) will have the authority or right, nor will any Party hold itself out as having the authority or right, to assume, create or undertake any obligation of any kind whatsoever, express or implied, on behalf of or in the name of the other Party. 
25.7.5. The Service Provider warrants that it is not acting as an agent of any undisclosed third party in this Agreement.
25.8. Restatement and Severability

In the event that any provision of this Agreement conflicts with the law under which this Agreement is to be construed or if any such provision is held invalid by an arbitrator or a court with jurisdiction over the Parties, such provision will be deemed to be restated to reflect as nearly as possible the original intentions of the Parties in terms of Applicable Laws, or if not possible, then to be severed from the remainder of the Agreement. The remainder of this Agreement will remain in full force and effect.

25.9. Consents and Approval

25.9.1. Any approval, acceptance, consent or similar action required to be given by either Party in terms of this Agreement will, unless specifically otherwise stated or stated to be at the discretion of a Party, not be unreasonably withheld.

25.9.2. An approval, acceptance, consent or similar action by a Party (including of a plan or deliverable) under this Agreement will not relieve the other Party from responsibility for complying with the requirements of this Agreement, nor will it be construed as a waiver of any rights under this Agreement, except as and to the extent otherwise expressly provided in such written approval or consent. For example, where this Agreement sets forth a standard by which a plan is to be developed, Supplier will be responsible for complying with such requirement and will not be deemed to be relieved of it merely because SARS has approved such plan.

25.10. Penalties

Wherever a provision of this Agreement stipulates for, or operates as, a penalty in favour of SARS: (i) Supplier waives, to the fullest extent permitted by law, any right it may have to claim a reduction of such penalty; and (ii) SARS will be entitled to at any time claim damages in lieu of such penalty.

25.11. Waiver of Default and Cumulative Remedies

25.11.1. A delay or omission by either Party hereto to exercise any right or power under this Agreement will not be construed to be a waiver thereof. A waiver by either of the Parties hereto of any of the undertakings to be performed by the other or any breach thereof will not be construed to be a waiver of any succeeding breach thereof or of any other undertaking herein contained. No waiver by SARS will be valid unless reduced to writing and signed by the SARS Contract Executive or his or her designee.

25.11.2. Except as otherwise expressly provided herein, all remedies provided for in this Agreement will be cumulative and in addition to and not in lieu of any other remedies available to either Party at law, in equity or otherwise.

25.12. Survival

Any provision of this Agreement which contemplates performance or observance subsequent to any termination or expiration of this Agreement will survive any termination or expiration of this Agreement and continue in full force and effect.

25.13. Public Disclosures

25.13.1. No advertising or publicity matter of either Party having or containing any reference to the other Party or in which the name of the other Party is mentioned (except announcements intended solely for internal distribution or to meet legal or regulatory requirements beyond the reasonable control of the disclosing Party) will be made by or for a Party or Subcontractors without first obtaining written approval from the other Party.

25.13.2. Supplier may not use the SARS logo or any other service marks or trademarks of SARS.

25.14. Third Party Beneficiaries

Except as set out in this Agreement, this Agreement is entered into solely between, and may be enforced only by, SARS and Supplier. This Agreement will not be deemed to create any rights in Third Parties, including suppliers and customers of a Party, or to create any obligations of a Party to any such Third Parties.

25.15. Undertaking against Cession, Pledging and Assignment

Supplier will not, without SARS’ prior consent, assign, cede, transfer, pledge, hypothecate or otherwise encumber its rights to receive payments from SARS under this Agreement for any reason whatsoever. 
25.16. Covenant of Good Faith

Each Party agrees that, in its respective dealings with the other Party under or in connection with this Agreement, it will, to the extent not otherwise specifically stated, act reasonably and act in good faith. 
25.17. Counterparts

This Agreement may be executed in several counterparts, all of which taken together will constitute one single agreement between the Parties hereto.

IN WITNESS WHEREOF SARS and Company have each caused this Agreement to be signed and delivered by its duly authorised officer.

Company 
Signature: 
____________________

Signature: 
____________________
Full names: 
____________________ 

Full names: 
____________________ 
Title: 

____________________ 

Title: 

____________________ 
Date: 

____________________ 

Date: 

____________________ 
South African Revenue Service

Signature: 
____________________

Signature: 
____________________

Full names: 
____________________ 

Full names: 
____________________ 
Title: 

____________________ 

Title: 

____________________ 
Date: 

____________________ 

Date: 

____________________ 
SCHEDULE A: Glossary

26. DEFINITIONS

	26.1. Acceptance
	means, with respect to a BDS Solution, that SARS has notified Supplier in writing that SARS believes that the BDS Solution meets the Acceptance Criteria. SARS shall make its determination whether to grant Acceptance of or reject an BDS Solution in accordance with Clause 14 of the Terms and Conditions; 
“Accepted” when used in relation to SARS’ acceptance of the BDS Solution or components thereof will have the corresponding meaning.

	26.2. Acceptance Date
	means the date on which SARS has Accepted an BDS Solution 

	26.3. Actual Performance
	means, in respect of each Service Level, Supplier’s actual performance of the Deliverables against such Service Level.

	26.4. Adjustment Date
	has the meaning set out in Clause 10 of Schedule D (Pricing, Invoicing and Payments).

	26.5. Add


	is defined to include all activities necessary to accomplish the addition / upgrade of hardware or software of a Scanner/Device

	26.6. Ad Hoc Travel Charge
	has the meaning set out in Clause 6.1.3 of Schedule D (Pricing, Invoicing and Payments).

	26.7. Affiliate
	means, with respect to any entity, any other entity Controlling, Controlled by or under common Control with such entity. The term "Affiliate" will also include:

(a) a subsidiary of such entity, as the term "subsidiary" is defined in section 3 of the Companies Act, 2008 (Act No. 71 of 2008), as amended; and

(b) any foreign company which, if it were registered under such Act, would fall within the ambit of such term.

	26.8. After Hours
	means all hours during a day other than Business Hours.

	26.9. Agreement
	means the Main Agreement together with all schedules, appendices, attachments and other documents attached thereto or referenced therein.

	26.10. Agreement Interest Rate
	means the bank lending rate set by the South African Reserve Bank from time to time.

	26.11. Applicable Law
	means any of the following, from time to time, to the extent it applies to a Party (including, as applicable, Affiliates and Subcontractors of a Party), or the Deliverables (including the performance, delivery, receipt or use of the Deliverables, as applicable and wherever occurring): 

(a) any statute, regulation, policy, by-law, ordinance or subordinate legislation (including treaties, multinational conventions and the like having the force of law);

(b) South African common law;

(c) any binding court order, judgment or decree;

(d) any applicable industry code, policy or standard enforceable by law; and 

(e) any applicable direction, policy or order that is given by a regulator (other than SARS’ directions or policies given as a customer of the Deliverables).

	26.12. At Risk Amount
	has the meaning set out in Clause 3.1.2 of Schedule C (Service Levels).

	26.13. Audit Response Plan
	has the meaning set out in Clause 21.2.2 of the Main Agreement.

	26.14. Back-out Plan
	bears the meaning assigned to it in Clause 11.3.4.1.2 of Schedule B (SOW).

	26.15. BBBEE
	Broad-Based Black Economic Empowerment as defined more fully in Schedule I

	26.16. Benchmarker
	means an independent industry recognised benchmarking supplier designated by SARS and approved by Supplier (such approval not to be unreasonably withheld).

	26.17. Bidder
	means a prospective Supplier who submitted a Proposal in respect of the RFP.

	26.18. BDS Solution


	means the Bulk Document Scanning Solution and related equipment/components 


	26.19. BMC Remedy


	The software product on which SARS’ service management systems are built.



	26.20. Break-fix
	means the restoration of broken or dysfunctional BDS Solutions as more fully described in Clause 4 of Schedule B (SOW).

	26.21. Bug
	means any error, flaw or mistake in the program of a Deliverable’s source code which in any way prevents the Deliverable from functioning correctly.

	26.22. Bulk Document Scanner
	means a device that fulfils the function of converting high volumes of hardcopy (paper) documents into electronic formats.

	26.23. Bulk Document Scanner Solutions
	means a solution for converting high volumes of hardcopy (paper) documents into electronic formats. Solutions may include auxiliary devices to assist the scanning process, such as: preparing and counting hardcopies prior to the scanning process.

	26.24. Bulk Document Scanning Solutions Agreement 
	means this agreement, together with its Schedules, Appendices and Attachments.

	26.25. Business Continuity Plan
	means the plan or plans which contain detailed and specific requirements with to be performed by the Supplier in the event of a disaster occurring. 

	26.26. Business Day
	means any day between and including Monday and Friday except official public holidays in South Africa.

	26.27. Business Hours
	means 08h00 through 17h00 on a Business Day. 

	26.28. Change
	has the meaning set out in Clause 11.1.2 of Schedule B (SOW).

	26.29. Charges
	means the amounts payable by SARS to Supplier under Schedule D (Pricing, Invoicing and Payments) together with its appendices, attachments and any other documents attached thereto or referenced therein. 

	26.30. Checklist
	means the checklist listing: (i) detailed inspection, maintenance and support activities to be performed by the Supplier; and (ii) the frequency of the performance of each activity in accordance with the Maintenance Type. Supplier shall, throughout the Term, evaluate and make recommendations to SARS on the activities and frequency of inspection and SARS and the Supplier may agree to vary the Checklists from time to time.

	26.31. Clause
	The numbering of the paragraphs of this Agreement

	26.32. Commencement Date
	Means, with reference to a Work Order and/or purchase order, the date on which Supplier is to commence the Services in accordance with a Work Order or Change (including the Performance Standards).

	26.33. Commercially Reasonable Efforts
	means taking such steps and performing in such a manner as a well-managed entity would undertake where such entity was acting in a determined, prudent, and reasonable manner to achieve the particular result for its own benefit provided always that such steps are within the reasonable control of the Party.

	26.34. Confidential Information
	(a) means in relation to SARS, subject to Sub-Clause (c) immediately below in this definition, any information or data of any nature, whether provided orally or in writing or otherwise obtained and in any format or medium, which:

(i) in terms of applicable legislation, including SARS confidential information and taxpayer information as defined in the Tax Administration Act, 2011 (Act No. 28 of 2011) or any other information considered confidential in terms of any other tax act administered by the Commissioner for SARS, or by its nature, content, or circumstances of disclosure is or ought reasonably to be identifiable by Supplier as confidential (including by reason of such information not being generally known to, or readily ascertainable by, Third Parties generally) and/or proprietary to SARS, including: (i) data, financial information, information regarding taxpayers; information regarding employees, independent contractors and suppliers of SARS and Governmental Entities; processes and plans of SARS and Governmental Entities; projections, manuals, forecasts, and analysis of SARS and Governmental Entities; Intellectual Property owned by or licensed to SARS or a Governmental Entity; (ii) information relating to the knowledge, know-how, show-how, expertise, trade secrets and activities of SARS; (iii) any information which SARS (without creating a presumption that only so designated information is confidential), acting reasonably, may designate in writing, at the time of disclosure to Supplier, as being confidential information; and (iv) and any other information of SARS or Governmental Entities which would be regarded by a reasonable person to be confidential or proprietary in nature; 

(ii) SARS or any person acting on behalf of SARS discloses or provides (or has previously disclosed or provided) to Supplier (including Supplier Personnel, Supplier’s Affiliates, Subcontractors, Third Party suppliers or agents, as applicable) or which Supplier (including Supplier Personnel, Supplier’s Affiliates, Subcontractors, Third Party suppliers or agents, as applicable) otherwise becomes aware of in connection with this Agreement or as a result of the provision or receipt of Deliverables under this Agreement, and which information will include this Agreement;

(b) means in relation to Supplier, subject to Sub-Clause (c) immediately below in this definition, any information or data of any nature, whether provided orally or in writing and in any format or medium, which is clearly designated in writing by Supplier, at the time of disclosure to SARS, as being Confidential Information, and which written designation is in each case acknowledged by SARS, by SARS initialling such designation;

(c) does not include information that: (i) is lawfully publicly available to, or lawfully in the Receiving Party’s possession, at the time of disclosure thereof by the Furnishing Party (whether before or after the Effective Date) to the Receiving Party; or (ii) is independently developed or learned by the Receiving Party without reference to or use of the Confidential Information of the Furnishing Party; or (iii) is in or enters the public domain without breach of this Agreement or any other obligation owed by the Receiving Party to the Furnishing Party; or (iv) the Receiving Party receives from a Third Party without restriction on disclosure and without breach of a non-disclosure obligation; provided always that notwithstanding the foregoing:

(i) the onus will at all times rest on the Receiving Party to establish that such information falls within such exclusions;

(ii) the information disclosed will not be deemed to be within the foregoing exclusions merely because such information is embraced by more general information that is publicly available or in a Party’s possession;

(iii) any combination of features will not be deemed to be within the foregoing exclusions merely because individual features are publicly available or in a Party’s possession, but only if the combination itself is publicly available or in a Party’s possession; and 

(iv) the determination of whether information is Confidential Information will not be affected by whether or not such information is subject to, or protected by, common law or statute related to copyright, patent, trademarks or otherwise.

	26.35. Configuration Management
	means the ITIL discipline embodied by the Configuration Management Procedures and Configuration Management Deliverables.

	26.36. Consulting Services
	has the meaning set out in Clause 14.1 of Schedule B (SOW).

	26.37. Contact
	has the meaning set out in Clause 7 of Schedule B (SOW).

	26.38. Contract Year 
	means:

(a) for the 1st (first) contract year, the period of time from the Effective Date until the end of the day before the first anniversary of the Effective Date; and 

(b) for each subsequent year of the Term, each successive 12 (twelve) month period 

	26.39. Control
	and its derivatives means, with regard to any entity, the right or power to dictate the management of and otherwise control such entity by any of:

(a) holding directly or indirectly the majority of the issued share capital or stock (or other ownership interest if not a corporation) of such entity ordinarily having voting rights; 

(b) controlling the majority of the voting rights in such entity; or 

(c) having the right to appoint or remove directors holding a majority of the voting rights at meetings of the board of directors of such entity.

	26.40. Cost Review Meeting
	has the meaning set out in Clause 1.5 of Schedule D (Pricing, Invoicing and Payments).

	26.41. Critical Deliverables
	means those milestones, activities, actions and projects identified as such in this Agreement including, without limitation, in Appendix C-1 (Service Levels and Credits) to Schedule C (Service Levels).

	26.42. Deliverables
	means the supply of BDS Solutions, duties, Services, activities, functions and responsibilities to be provided or to be performed by the Supplier for SARS in terms of this Agreement, including the duties, services, activities, functions and responsibilities described in or otherwise required under Schedule B (SOW) or elsewhere in this Agreement and as amended from time to time in accordance with this Agreement.

	26.43. Developed Intellectual Property
	has the meaning set out in Clause 12.2.1 of the Main Agreement.

	26.44. Dependency
	bears the meaning set out in Clause 9 of the Main Agreement. All Dependencies are set forth in Appendix B-1 (Dependencies).

	26.45. Device


	any in-scope item of hardware, e.g. a Scanner; Paper Counter; or Document Preparation Device (Jogger).

	26.46. Diagnosis
	has the meaning set out in Clause 4.2 of Schedule B (SOW).

	26.47. Disengagement Assistance
	has the meaning set out in Clause 1.1 of the Schedule F (Disengagement Assistance).

	26.48. Disengagement Assistance Manager
	has the meaning set out in Clause 1.8.1 of the Schedule F (Disengagement Assistance).

	26.49. Disengagement Assistance Period
	means the period commencing 6 (six) months prior to expiration of this Agreement, or commencing on any notice of termination and continuing through the effective date of expiration (as it may be extended in terms of the Main Agreement) or, if applicable, through the effective date of termination (as such effective date may be extended in terms of the Agreement) and ending up to 12 (twelve) months after such date as is necessary to successfully complete Disengagement Assistance.

	26.50. Disengagement Assistance Plan
	means the disengagement assistance plan(s) to be developed in accordance with Schedule F (Disengagement Assistance).

	26.51. Documentation

26.52. Effective Date
	means, with respect to a Device and/or related component, all written materials, documentation, specifications, technical manuals required to use, operate, support, maintain and develop interfaces with respect to the Device and/or related component, user manuals, flow diagrams, and other written information that describes the function, installation, maintenance, use and support of such Device and/or related component, including with respect to safety, health and environmental issues.
has the meaning set out in the preamble of the Main Agreement.

	26.53. Event
	means a discrete and separate activity that comprises any part of the Deliverables regardless of the duration and number of visits to a SARS Site.

	26.54. Error Control
	has the meaning set out in Clause 10.4 of Schedule B (SOW).

	26.55. Essential Terms
	has the meaning set out in Clause 5.3 of the Main Agreement.

	26.56. Extraordinary Event
	has the meaning set out in Clause 11 of Schedule D (Pricing, Invoicing and Payments).

	26.57. Fiscal Year
	means SARS’ financial accounting year running from 01 April to 31 March.

	26.58. Fixed Scanner
	means a Scanner unit which is designed to remain in one physical location for its useful life;

	26.59. Force Majeure Event
	has the meaning set out in Clause 20.3 of the Main Agreement.

	26.60. Furnishing Party
	means the Party who furnishes or otherwise makes available such Party’s Confidential Information to the other Party (including such other Party’s employees, Affiliates, Subcontractors, Third Party Suppliers and agents, as applicable) or on whose behalf such Party’s Confidential Information is furnished or otherwise made available to the other Party (including such other Party’s employees, Affiliates, Subcontractors, Third Party Suppliers and agents, as applicable).

	26.61. Governmental Entity
	means any department, agency, service or other constituent body of the national South African government.

	26.62. ICT
	means information and communication technology.

	26.63. Incident
	means any event that is not part of the standard operation of a Service (including a fault with hardware or Software or a failure to successfully complete a batch job on time) and that causes, or may cause, an interruption to, or a reduction in, the quality of that Service.

	26.64. Incident Management Services
	has the meaning set out in Clause 9 of Schedule B (SOW).

	26.65. Incident Management Procedures
	has the meaning set out in Clause 9.1.1 of Schedule B (SOW)..


	26.66. Insolvency Event
	has the meaning given to it in Clause 24.1.1.6 of the Main Agreement.


	26.67. Inflation Sensitivity Factor
	has the meaning set out in Appendix D-4 (Pricing Adjustments).

	26.68. Install


	is defined to include all activities necessary to accomplish the installation of a device at a location


	26.69. Intellectual Property
	means all computer programs, Software, source code, object code, programmer interfaces, specifications, operating instructions, compilations, lists, databases, systems, operations, processes, methodologies, technologies, algorithms, techniques, methods, designs, circuit layouts and mask-works, plans, reports, data, works protected under the Copyright Act, 1978 (Act No. 98 of 1978), works of authorship, video recordings, audio recordings, photographs, models, samples, substances, trade secrets, formulae, know-how, show-how, Confidential Information, concepts and ideas of any nature (including of a technical, scientific, engineering, commercial, strategic, financial, marketing or organisational nature), inventions, discoveries, drawings, notes, manuals, documentation, training materials, job aids, trademarks, service marks, logos, slogans, corporate, business and trade names, domain names, trade dress, brand names and other indicia of origin, regardless of whether Intellectual Property Rights actually inhere in any such items, and any other tangible or intangible items in which Intellectual Property Rights may inhere, as may exist anywhere in the world and any applications for registration of such intellectual property, and includes all Intellectual Property Rights in any of the foregoing.

	26.70. Intellectual Property Rights
	means all rights of whatever nature and how described in respect of Intellectual Property, including:

(a) all patents and other patent rights, including divisional and continuation patents, utility models;

(b) rights in and to inventions, whether patentable or not; 

(c) rights in trademarks, service marks, logos, slogans, corporate, business and trade names, trade dress, brand names and other indicia of origin; 

(d) rights in designs, topography rights, rights in circuit layouts and mask-works; 

(e) copyright, including all copyright in and to computer programs; 

(f) rights in internet domain names, reservations for internet domain names, uniform resource locators and corresponding internet sites; 

(g) rights in databases and data collections; and

(h) know-how, show-how, trade secrets and confidential information, in each case whether or not registered and including applications for the registration, extension, renewal and re-issuance, continuations, continuations in part or divisional of, any of these and the right to apply for any of the aforegoing, all claims for past infringements, and all rights or forms of protection of a similar nature or having equivalent or similar effect to any of these which may subsist anywhere in the world.

	26.71. ITIL
	means the Information Technology Infrastructure Library published by the UK Office of Government Commerce ("OGC"), and any natural successor organisations to the OGC, from time to time, together with the associated published codes of practice (including DISC PD005 and any updates and amendments thereto) and best practice guides published by the IT Service Management Forum (ITSMF) from time to time, including any natural successor organisations to the ITSMF.

	26.72. Key Supplier Personnel
	means the personnel approved by SARS to fill the Key Supplier Positions. The Key Supplier Positions and Supplier Personnel approved to fill such positions as of the Effective Date are set out in Appendix E-1 (Key Supplier Positions).

	26.73. Key Supplier Positions
	has the meaning as set out in Clause 8.2 of the Main Agreement.

	26.74. Known Error
	means an identified Problem for which a temporary Workaround or permanent solution has been identified.

	26.75. Losses
	means all losses, liabilities and damages arising from claims (whether actual or threatened) and all related costs and expenses (including legal fees, disbursements and costs of investigation, litigation, settlement, and judgment), fines, interest and penalties.

	26.76. Main Agreement
	means the terms and conditions of the Agreement excluding the Schedules, Appendices and Attachments. 

	26.77. Managed SARS Third Party
	means a Third Party Supplier as to whom Supplier is to oversee and manage such Third Party Supplier’s performance and contract with SARS.

	26.78. Managed SARS Third Party Contract
	means a contract between SARS and a Managed SARS Third Party that Supplier is to oversee and manage. 


	26.79. Maintenance
	has the meaning set out in Clause 3 of Schedule B (SOW).

	26.80. Maintenance Type
	means the classification of Scheduled Maintenance at a SARS Site in accordance with activities and frequencies in the Checklists, as such is varied at SARS’ sole discretion upon no less than 60 (sixty) days prior written notice to Supplier. Maintenance Types are either Enhanced or Essential Maintenance and the Maintenance Type for each SARS Site, at the Commencement Date, is set out in Appendix B-3 (Site List).

	26.81. Maintenance Window
	means the window of time for each SARS Site during which Maintenance must occur being either during Business Hours or After Hours as specified in Appendix B-3 (Site List) as such is varied at SARS’ sole discretion upon no less than 60 (sixty) days prior written notice to Supplier.

	26.82. Metropolitan
	A classification of a SARS site based on its proximity to metropolitan areas

	26.83. Move
	is defined to include all activities necessary to accomplish the move of a Device from one location to another

	26.84. New Service

26.85. Notice of Election
	means services, functions or responsibilities that are materially different from but related to the Services
has the meaning set out in Clause 19.3.1 of the Main Agreement.

	26.86. OEM
	Means original equipment manufacturer

	26.87. OGC
	has the meaning set out in the definition of ITIL in this Schedule A (Glossary).

	26.88. Operational Change Management Deliverables
	has the meaning set out in Clause 11.1.1 of Schedule B (SOW).

	26.89. Operational Change Management Procedure
	has the meaning set out in Clause 11.2 of Schedule B (SOW).

	26.90. Party or Parties
	has the meaning set forth in the preamble to the Main Agreement.

	26.91. Parts
	means replacement components for BDS Solutions.

	26.92. Pass Through Expense
	means an expense charged by a Third Party Supplier for goods or services which relates to the Deliverables, is purchased by Supplier on behalf of SARS, and SARS agrees to pay on a Pass Through Expense Basis.

	26.93. Pass Through Expense Basis
	means the actual and reasonable amount charged or invoiced by the applicable Third Party for Pass Through Expenses without the addition of, or separate charge for, any margin, mark-up, administrative or other similar fee.

	26.94. Performance Bond
	has the meaning given to it in Clause 25.16 of the Main Agreement.

	26.95. Performance Standard
	means a quantitative or qualitative level of service specified in this Agreement as to which Supplier’s performance of the Deliverables must conform. Performance Standards include Service Levels. 

	26.96. Person
	means any person or entity, whether an individual, trustee, corporation, partnership, limited partnership, company (whether incorporated or not), trust, organisation, business association, firm, joint venture, Governmental Entity or other governmental unit, agency or other body.

	26.97. Personnel Rates
	means the applicable Charges by skill set for Deliverables performed on a Time and Materials Basis as set out in Appendix D-3 (Personnel and Material Rates) to Schedule D (Pricing, Invoicing and Payments).

	26.98. PIR
	has the meaning set out in Clause 10.5 of Schedule B (SOW).

	26.99. Preferred Supplier
	means a Bidder who, following evaluation of RFP Proposals, has been appointed to Preferred status and who complies and remains in compliance with the rules and requirements to maintain Preferred Supplier status.

	26.100. Preventative Maintenance
	has the meaning set forth in Clause 3.2 of Schedule B (SOW).

	26.101. Problem
	means the unknown underlying cause of one or more Incidents. 

	26.102. Problem Management Services
	has the meaning set out in Clause 10 of Schedule B (SOW).

	26.103. Problem Management Procedures
	the meaning set out in Clause 10.1.1 of Schedule B (SOW).

	26.104. Problem Control
	has the meaning set out in Clause 10.3 of Schedule B (SOW).

	26.105. Process and Procedures Library
	means the comprehensive and detailed manual described in Clause 4.5 of Schedule E (Governance), including processes and procedures applicable to the Deliverables. 

	26.106. Project
	means a set of tasks and other work relating to the Deliverables that is requested by SARS after the Effective Date and performed by the Supplier thereafter so long as:
(a) the work is discrete and non-recurring; 

(b) the work requires start-up, planning, execution and closure; 

(c) the completion of the work is likely to result in a change to the environment in which the Deliverables are provided; and 

(d) the work is not required for Supplier to: 

(i) meet the Performance Standards;

(ii) implement changes to the environment required as a result of benchmarking under the Agreement; 
(iii) meet Supplier’s currency (including refresh) obligations under the Agreement; or

(iv) meet any other obligations of Supplier under this Agreement.

Projects must be contained in a Work Order in accordance with Appendix E-3 (Form of a Work Order). 

The Parties may agree to refer to other aggregations of work that do not meet the requirements of this definition of the term Projects as projects. In such case, such projects will be in scope and will not attract additional charges and will not necessarily be set out in a Work Order.

	26.107. Project Management Services
	has the meaning set out in Clause 12 of Schedule B (SOW).

	26.108. Proposal
	means the Supplier’s response to the Request for Proposal RFP 03-2015 as attached in Schedule H (Supplier Proposal).

	26.109. Receiving Party
	means the Party receiving Confidential Information from the Furnishing Party.

	26.110. Red Alert 
	The process for dealing with high severity Incidents as set out in Appendix B-8 (SARS Red Alert Process).

	26.111. Region
	means the geographical area/s containing SARS Sites, as set out in Appendix B-2 (Site List) as such is varied at SARS’ sole discretion upon no less than 60 (sixty) days prior written notice to Supplier.

	26.112. Regional Main Centre
	is a strategically centrally located town or city, as set out in Appendix D-6 (Regional Main Centres) as such is varied at SARS’ sole discretion upon no less than 60 (sixty) days prior written notice to Supplier. For the purpose of travel calculations, a SARS Site located in the Regional Main Centre, or the town/city centre (if there is no SARS Site in the Regional Main Centre), will be used as the point from which the distances to other SARS Sites which have such town/city designated as their Regional Main Centre will be measured. Supplier(See Site Distance)

	26.113. Remedy
	is the BMC Incident, problem and change management product Remedy ITSM.

	26.114. Reports
	means the reports to be provided by Supplier in accordance with the Agreement.

	26.115. Replacement Product
	has the meaning set out in Clause 17.6.2 of the Main Agreement.

	26.116. Replacement Warranty Period
	has the meaning set out in Clause 17.6.2 of the Main Agreement.

	26.117. Request for Change or RFC
	has the meaning set out in Clause 11.3.1 of Schedule B (SOW).

	26.118. Request for Proposal or RFP
	means SARS’ Request for Proposal number 17-2012 for BDS Solutions.

	26.119. Request for Quotation or RFQ
	means SARS’ Request For Quotation(s) which SARS will issue to the Preferred Supplier(s) during the Term of this Agreement, as described in Schedule M 

	26.120. Required Consent
	means, with respect to Third Party Software or any other resource provided to SARS under contract, those consents and approvals necessary to effect Supplier’s assumption of financial, administrative and operational responsibility, or Supplier’s access and use thereof, as applicable.

	26.121. Resolve
	means to correct an Incident, Problem or Known Error so that the affected Service is recovered and restored (and in the case of Incidents, Problems or Known Errors affecting supported hardware or supported Software, the relevant supported hardware or supported Software is operating correctly), or a Workaround is otherwise successfully implemented, and that the end user or SARS support group has confirmed such resolution in accordance with the provisions of the Process and Procedures Library and the configuration management database has been appropriately updated to reflect the Incident and its Resolution. "Resolution" and "Resolved" will have corresponding meanings.

	26.122. Resources
	has the meaning set out in Clause 4.11.2 of the Main Agreement.

	26.123. Retained Expenses
	mean the costs, other than the Charges and Pass Through Expenses that SARS incurs in connection with the Deliverables (including its internal costs).

	26.124. Rural
	A classification of a SARS site based on its distance from metropolitan areas

	26.125. SARS
	has the meaning set out in the preamble to the Main Agreement.

	26.126. SARS Assets
	has the meaning set out in Clause 7.4.1 of the Main Agreement.

	26.127. SARS CAB
	Means SARS’ Change Advisory Board.

	26.128. SARS Contract Executive
	means the one individual designated by SARS to whom all Supplier communications concerning this Agreement will be addressed. SARS may change the SARS Contract Executive from time to time during the Term upon notice to Supplier. 

	26.129. SARS Disengagement Assistance Manager
	has the meaning set out in Clause 1.8.2 of the Schedule F (Disengagement Assistance).

	26.130. SARS Oath of Secrecy / Solemn Declaration
	means an oath / solemn declaration required to be signed by the Supplier Personnel.

	26.131. SARS Personnel
	means any employees, officers, contractors or consultants of SARS other than Supplier Personnel.

	26.132. SARS PPS&G
	means SARS’ policies, procedures, processes, standards, guidelines, and other similar issuances (including any updates, amendments or revisions) that are applicable to the Deliverables or Supplier from time to time. The SARS PPS&G are specified in Appendix E-2 (SARS PPS&G) of Schedule E (Governance).

	26.133. SARS Service Desk
	means the facilities, associated technologies and SARS Personnel who provide first level support.

	26.134. SARS Site
	means a campus, office or other physical location lease, owned or occupied by SARS.

	26.135. SARS Software
	means:
Software owned by SARS and modifications made thereto during the Term; and

Software developed by or for, or acquired by, SARS during the Term and modifications thereto during the Term. SARS Software will include Software developed during the course of Suppliers performance of a Project or a New Service, to the extent such Software is developed by Supplier and SARS.

	26.136. Scheduled Maintenance
	has the meaning set forth in Clause 3.3 of Schedule B (SOW).

	26.137. Scanner

26.138. SDM

26.139. Service Coverage Period
	means a bulk document scanning Device 

means Service Delivery Manager

has the meaning set out in Clause 2.4 of Appendix C-1 (Service Levels and Credits).

	26.140. Service Level
	means the quantitative standards of performance of certain of the Deliverables that Supplier is required to satisfy under Schedule C (Service Levels).

	26.141. Service Level Credit
	means an amount by which SARS is entitled to reduce the Charges payable by it as contemplated in Clause 1.4.1 of Schedule C (Service Levels) and as determined in accordance with the provisions of Schedule C (Service Levels) and Appendix C-1 (Service Levels and Credits). 

	26.142. Service Level Credit Percentage
	has the meaning set out in Clause 3.2.2.2 of Schedule C (Service Levels).

	26.143. Service Level Credit Increment Percentage
	has the meaning set out in Clause 3.2.2.2 (b) of Schedule C (Service Levels).

	26.144. Service Level Failure
	means in respect of a Service Level where Actual Performance fails to meet or exceed such Service Level in the relevant month.

	26.145. Service Level Report
	has the meaning set out in Clause 2.4 of Schedule C (Service Levels).

	26.146. Service Level Target
	has the meaning given in Clause 3.2.2.2 of Schedule C (Service Levels).

	26.147. Services
	means the services to be provided by the Supplier/supplier, including training services, Deliverables, Maintenance and support services, relocation services, and other services that may be ordered by SARS from time to time under a Work Order issued in terms of the Supply, Maintenance and support Services for Bulk Document Scanners (BDS) Agreement;

	26.148. SMSP
	means Scanner Maintenance Service Provider

	26.149. Standard Defined Services
	means the defined packages of work that are performed by the Supplier/supplier on request by SARS at a fixed charge. For example: the installation of a Device

	26.150. Supplier
	has the meaning set out in the preamble to the Main Agreement.

	26.151. Supplier Account Manager
	means a person designated by the Supplier who will serve as Supplier’s single point of accountability for account and contract related issues.
The Supplier Account Manager will be a senior member of the Supplier Personnel who will have the full authority to act on behalf of Supplier and its Subcontractors. 

	26.152. Supplier Environment
	means the hardware, Software, contracts, Intellectual Property, assets, facilities, and other resources owned, leased, licensed or otherwise controlled by Supplier (collectively, "Supplier Resources") that, directly or indirectly, interface with, interconnect with, exchange data with or otherwise interact or interoperate with the relevant environment or the systems Supplier uses internally. Except as otherwise provided in this Agreement, the Supplier environment is out of the scope of the Deliverables.

	26.153. Supplier Facilities
	has the meaning set out in Clause 7.1 of the Main Agreement.

	26.154. Supplier Personnel
	means Supplier staff, be they permanent, temporary or contractors, and subcontractor’s personnel delivering or performing Deliverables on behalf of the Supplier.

	26.155. Supplier Policies
	has the meaning set out in Clause 4.4.1.2 of Schedule E (Governance).

	26.156. Supplier Proposal
	means the Supplier’s formal response to the Request for Proposal 17-2012 as per Schedule H (Supplier Proposal).

	26.157. Supplier Service Delivery Manager
	means a person designated by the Supplier who will:
(a) serve as Supplier’s single point of accountability for the Deliverables; and 

(b) have day-to-day authority for ensuring Supplier’s fulfilment of its obligations under the Agreement and SARS’ satisfaction with the Deliverables. 
The Supplier Service Delivery Manager will be a senior member of the Supplier Personnel who will have the authority to act on behalf of Supplier and its Subcontractors. 

	26.158. Supplier Site
	means a physical location from which Supplier or a Subcontractor is performing any of the Deliverables, excluding any SARS Sites.

	26.159. Site Distance
	means the distance (in kilometres) from a SARS Site to the nearest Regional Main Centre. The Site Distances are set out in Appendix B-2 (Site List).

	26.160. Software
	means any elements of coding or computer programs (including related documentation and media), including as applicable the object code and/or source code and without limit to whether the software is operating system software, applications Software, Tools, firmware or otherwise.

	26.161. SPOC
	means a single point of contact designated by the Supplier.

	26.162. SSA
	means Statistics South Africa.

	26.163. Standard Change
	means a change to the BDS Solution that follows an established path, reoccurs, carries low risk and is the SARS’ accepted solution to a specific requirement or set of requirements.

	26.164. Statement of Work or SOW
	means one, some or all of the Statements of Work set out in Schedule B (SOW) to the Agreement.

	26.165. Steering Committee
	has the meaning set out in Clause 4.1 of Schedule E (Governance).

	26.166. Subcontract
	has the meaning set out in Clause 5.3 of the Main Agreement.

	26.167. Subcontractor
	means a Third Party (including a Supplier Affiliate) to whom Supplier subcontracts or otherwise delegates any Supplier obligations to perform any of the Deliverables (including subcontractors of a Subcontractor) provided that such Third Party has been approved for such purpose by SARS in accordance with the Main Agreement. 

	26.168. Successor
	means SARS or any replacement supplier designated by SARS that replaces the Supplier as the supplier to SARS of the Deliverables or part of the Deliverables.

	26.169. Support Levels
	means a Service Level category for Break-fix defined by a particular Service Level Target the achievement of which is to be measured in terms of the Service Level metric of Time to Respond and Time to Resolve. Support Levels must occur either during Business Hours of After Hours as specified in Appendix B-3 (Site List) as such is varied at SARS’ sole discretion upon no less than 30 (thirty) days prior written notice to Supplier. 


A Swap-out Scanner is a SMSP-provided Scanner installed to replace an in-scope Scanner on a temporary basis while the in-scope Scanner is being repaired. The Swap-out Scanner must be of equivalent or better specifications than the Scanner it is replacing.

	For clarity, Swap-out Devices are limited to Scanners and are not required for non-scanning Devices
	

	26.170. Tax Clearance Certificate
	means a certificate issued by SARS indicating the tax compliance status of the taxpayer named on the certificate.

	26.171. Term
	means the duration of this Agreement as more fully set out in Clause 3

	26.172. Terminated Deliverables
	means the Deliverables or part of the Deliverables that are no longer to be performed by Supplier and instead are to be performed by a Successor at the end of the Term, including where such Deliverables are replaced by alternative Deliverables or new Deliverables.

	26.173. Termination Date
	means the effective date of termination or expiration of this Agreement pursuant to Clause 24 of the Main Agreement as it may be extended by SARS pursuant to Clauses 3.2 and 24.5 of the Main Agreement.

	26.174. Third Party
	means a Person other than SARS, a Governmental Entity, Supplier or its Affiliates.

	26.175. Third Party Contract
	means any agreements entered into by SARS or a Supplier with Third Parties pursuant to which the Third Party provides services to SARS or the Supplier in support of supplying BDS Solutions to SARS.

	26.176. Third Party Intellectual Property
	means all Intellectual Property that is owned or controlled by a Third Party and:

(a) used by Supplier to perform the Deliverables; or 

(b) incorporated or embedded in any Deliverable or any Intellectual Property forming part of or related to any Deliverable, including all Third Party Software.

	26.177. Third Party Resources
	has the meaning set out in Clause 4.11.2 of the Main Agreement.

	26.178. Third Party Software
	means any computer programs, Software, source code, object code, programmer interfaces, specifications and/or operating instructions owned or controlled by a Third Party and:

(a) used by Supplier to perform the Deliverables; and/or 

(b) incorporated or embedded in any Deliverable or any Intellectual Property forming party of or related to any Deliverable.

	26.179. Third Party Supplier
	means a Third Party that is a licensor of Software, lessor of equipment, or supplier of other goods or services to SARS (or to a Governmental Entity that is receiving Deliverables under this Agreement) from time to time, including such Third Party’s employees, agents, Affiliates, Subcontractors and Third Party suppliers. Third Party Suppliers exclude any Affiliate, Subcontractor (direct or indirect), or other agents of Supplier to the extent involved in performing or delivering the Deliverables under contract (direct or indirect) with Supplier.

	26.180. Time and Materials Basis
	means compensation to Supplier, where and to the extent additional work is expressly authorised to be paid in this manner under this Agreement, as follows:
(a) at the Personnel Rates for the actual time expended on such work; and

(b) on a Pass Through Expenses Basis for material or incidental costs incurred in performing such work.

	26.181. Tool
	means any Software tool or process used to deliver the Deliverables.

	26.182. Unit Rates
	means the price for each unit of product as defined in the specifications set out in Schedule D (Pricing, Invoicing and Payments) and its appendices and attachments.

	26.183. Urgency 
	has the meaning set out below

The list of items indicates how urgent the Incident is. Based on their definitions, the urgency can be determined by any of the criteria listed below.

Impact on Business - Number of users (impacted during implementation or back-out):
> 150 users – Critical (Whole country)

50-150 users – High (TC site)

10< 50 users – Medium (all users affected at 1 site)

< 10 users - Low
Financial Implications - Financial implications (Indication, has to be established): 

>500 000.00 – Critical
> R150 000.00 - High
R50 000.00 - R150 000.00 – Medium
< R50 000.00 – Low
Risk if Incident is not resolved:
Critical. Tax payers are prevented from being rendered a service 

High. Business will not be able to use system

Medium. Part of the functionality will not be available

Low. No implications for the business

	26.184. UTR


	means Uneconomical to Repair. If the cost to repair a Device is greater than 60% of the replacement cost of the Device, the Device will be deemed to be UTR. (such cost is the direct cost to the SMSP to repair the Device and does not include SMSP costs associated with time, labour or travel).

	26.185. VAT
	means value-added tax as levied from time to time in terms of the Value-Added Tax, 1991 (Act No. 89 of 1991).

	26.186. Virus 
	means any computer code, device, procedures, routines, mechanisms, method or means, including any virus, Trojan horse, worm, lock-up, time bomb, logic bomb or disabling code, that:
(a) causes the unplanned interruption, disruption, distortion (including aesthetic disruptions or distortions) of the Deliverables or accessibility to, use or operation of any:

(i) Deliverables; 

(ii) item of Intellectual Property forming part of or related to any Deliverable; 

(iii) item of Intellectual Property arising out of or pursuant to the rendering of any Deliverables under this Agreement; or 

(iv) systems, networks, Software or computer hardware of Supplier or SARS or SARS data contained therein (Sub-Clauses (a)(i) to (a)(iv) inclusive hereinafter for the purposes of this “Virus” definition collectively referred to as the “Components”), or is designed to interrupt, disrupt, distort (including aesthetically disrupt or distort) the aforementioned; 

(b) alters, disables, causes to cease functioning, harms, destroys, impedes or inhibits the use or operation of any of the Components or is designed to alter, disable, cause to cease functioning, harm, impede or inhibit (including aesthetically alter, harm, impede or inhibit) the aforementioned); 

(c) otherwise blocks authorised access to any of the Components or is designed to block access to the aforementioned; 

(d) interferes with, or is designed to interfere with, the delivery of the Deliverables to SARS;

(e) would permit any party access to any of the Components to cause any of the effects described above (inclusive); or

(f) can cause damage or corrupt data, storage media, programs, equipment or communications, or otherwise interfere with operations thereof.

	26.187. Warranty Period
	has the meaning set out in Clause 17.3 of the Main Agreement;

	26.188. Workaround
	means in respect of an Incident or Problem that the Incident or Problem is avoided either by implementing a temporary fix or by using a technique that means that SARS are not reliant on the particular aspect of the Service (or the relevant hardware, Software or part thereof) that is affected by the Incident or Problem.

	26.189. Work Order
	means a work order substantially in the form and fulfilling the requirements of Appendix E-3 (Form of a Work Order) and describing at least: (i) the details of the Deliverables to be performed under this Agreement; (ii) the amount, schedule and method of payment (subject to the provisions of Pricing, Schedule D (Pricing, Invoicing and Payments)); (iii) start and end date or where applicable to the timeframes for performance; (iv) where applicable the completion and acceptance criteria; and (v) any applicable Service Levels and Service Level Credits, etc. A Work Order will only be binding of the Parties once the Work Order has been signed by duly authorised representatives of both Parties.

	26.190. 24x7x365
	means at all times.


27. INTERPRETATION

27.1. Construction

In this Agreement, a reference to:

27.1.1. a statutory provision, includes a reference to:

27.1.1.1. the statutory provision as modified or re-enacted from time to time (whether before or after the Effective Date); and

27.1.1.2. any subordinate legislation made under the statutory provision (whether before or after the Effective Date);

27.1.2. persons or entities, includes a reference to natural persons, anybody corporate, association, trust, partnership or other entity or organization;

27.1.3. a person or entity, includes a reference to that persons or entity’s successors or assigns;

27.1.4. a schedule, appendix or attachment unless the context otherwise requires, is a reference to a schedule, appendix or attachment to this Agreement; and

27.1.5. the singular includes the plural and vice versa, unless the context otherwise requires.

27.2. Other

27.2.1. Wherever a term is defined in this Agreement anywhere outside of this Schedule A (Glossary), such term will bear the meaning so assigned to it throughout this Agreement wherever it appears in the title case.

27.2.2. Technical terms that are not contained in the definitions set out above has their generally understood meaning in the telecommunications and information technology industries and, if used in ITIL, then in ITIL.

27.2.3. The headings in this Agreement will not affect the interpretation of this Agreement.

27.2.4. This Agreement will not be construed against either Party as a result of that Party having drafted or proposed the relevant clause.

27.2.5. The words "include" and "including" mean "include without limitation" and "including without limitation". The use of the words "include" and "including" followed by a specific example or examples will not be construed as limiting the meaning of the general wording preceding it.

27.2.6. Whenever any person is required to act "as an expert and not as an arbitrator" in terms of this Agreement, then:
27.2.6.1. the determination of the expert will (in the absence of manifest error) be final and binding;

27.2.6.2. subject to any express provision to the contrary, the expert will determine the liability for his or her charges, which will be paid accordingly;

27.2.6.3. the expert will be entitled to determine such methods and processes as he or she may, at his or her sole discretion, deem appropriate in the circumstances provided that the expert may not adopt any process which is manifestly biased, unfair or unreasonable;

27.2.6.4. the expert will consult with the relevant Parties (provided that the extent of the expert's consultation will be at his or her sole discretion) prior to rendering a determination; and

27.2.6.5. having regard to the sensitivity of any confidential information, the expert will be entitled to take advice from any person considered by him or her to have expert knowledge with reference to the matter in question.

27.2.6.6. Notwithstanding the above SARS, in its sole election, will be entitled to bring any matter under consideration by an expert before the North Gauteng High Court, Pretoria and the Supplier hereby submits to the jurisdiction of that court.
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SCHEDULE B

BDS Solutions 
Statement of Work 

28. SCOPE OF Deliverables
28.1. Introduction

28.1.1. Supplier will provide the Deliverables and any other obligations of Supplier under this Agreement relating to the Deliverables (e.g. Service Level reporting) save only those services, activities, functions, and responsibilities set out in Appendix B-1 (Dependencies).

Supplier will provide Deliverables, including BDS Solutions at the SARS Sites, as these may be specified in Work Orders and/or purchase orders in accordance with this Agreement.

28.1.2. Supplier shall perform the Deliverables in accordance with the Performance Standards.
28.1.3. Unless otherwise indicated, the obligations contained in this Schedule B are applicable to all Deliverables. Any service exemptions or other service provisions which specifically affect a BDS Solution which falls within the scope of a particular Work Order are contained in the relevant Work Order.
28.2. Overview of the Deliverables
28.2.1. Without limiting the generality of this Clause 1, the Deliverables generally include the following main activities:
28.2.1.1. implementation of BDS Solutions including: Site inspection; design and plan; delivery; execution; commission; test, Acceptance and signoff;
28.2.1.2. regular and scheduled inspections and maintenance of BDS Solutions;

28.2.1.3. break-fix activities, in relation to BDS Solutions, necessary to restore the functioning thereof after the occurrence of an Incident or to rectify a Problem;

28.2.1.4. SPOC, Asset, Incident, Problem and operational Change management activities relating to BDS Solutions;

28.2.1.5. the provision, delivery, installation, moving, adding to, changing and disposal (IMACD) of BDS Solutions on request by SARS and in accordance with Clause 13 of the Schedule B;

28.2.1.6. adherence to the SARS PPS&G for the management of assets; 

28.2.1.7. account management activities, including reporting to a SARS representative;

28.2.1.8. the provision of certain Deliverables in accordance with project management principles; and
28.2.1.9. other services related to provisioning, system enhancement, customisation, development, integration, consulting, training, management and operational reporting of BDS Solutions
28.2.2. Without limiting Supplier’s obligations under this Schedule B (SOW), certain responsibilities are included within the scope of the Services although not specifically addressed in this Schedule B (SOW). These responsibilities include but are not limited to performing all activities:

28.2.2.1. in compliance with good industry practices;

28.2.2.2. in compliance with SARS PPS&G;
28.2.2.3. with prompt, efficient and courteous co-ordination and co-operation with SARS, including the use of good customer service techniques;

28.2.2.4. in compliance with asset management as set out in Clause 8 below;

28.2.2.5. keeping all Deliverables under this Agreement current with industry advances and leading technology standards, by ensuring that all technology used by the Supplier to provide the Deliverables is maintained and is kept up to date as new technology is introduced into the market, so as to keep the Deliverables competitive with the similar deliverables offered by well-managed and adequately-funded organisations throughout the Term;

28.2.2.6. ensuring that the Supplier Personnel performing Deliverables have and maintain the appropriate accreditation to perform the functions assigned to them, including any granted by the applicable OEM(s) of the relevant BDS Solutions Supplier. Without limiting the generality of the foregoing, Supplier shall maintain compliance with the requirements set out in the applicable Work Order and/or purchase order; and
28.2.2.7. without limiting the generality of the preceding two paragraphs, Supplier shall render the Deliverables in all respects so as not to void or reduce any applicable warranty coverage for the BDS Solutions. In furtherance of this, Supplier shall have only Supplier Personnel who have the required certifications perform activities as to which the absence of such certifications would void or reduce warranty coverage, and will only purchase Parts that are authorised by the applicable OEM (including, if required, only purchasing Parts from the applicable OEM or a distributor or other supplier authorised by the applicable OEM).
28.3. Escalation Procedures

Any operational-level communications relating to the Services or this Schedule B (SOW) will be escalated in accordance with the escalation procedures set out in Appendix B-4 (Escalation Procedures).
28.4. Use of Subcontractors

The Supplier's use of Subcontractors to perform any aspect of the Services will be subject to the provisions of Clause 5 of the Main Agreement.
28.5. Reports

Supplier’s responsibilities in regard to preparing and delivering reports to SARS in connection with the Services are set out in Appendix B-3 (Reports).

29.  Implementation Services
29.1. General
If SARS orders a BDS Solution, the Supplier must deliver, install, test and elevate the BDS Solution in accordance with this Clause 2 and in terms of specific conditions and specifications contained in the Work Order and/or purchase order in respect of which the implementation services have been ordered.

29.2. Dependencies
SARS shall:

29.2.1. facilitate communications between Supplier and the owner or other person responsible for the site concerned to the extent reasonably required to facilitate the Supplier’s delivery, installation and commissioning of the BDS Solution; and

29.2.2. ensure that the Minimum Site Conditions (agreed to between the Parties during Transition) are complied with and procure the Improvements to the site in compliance with the Minimum Site Conditions, and make the site available to the Supplier for installation of the BDS Solution by the dates set down in the Project Plan.

29.3. Installation, testing and elevating into production

Supplier shall install, test and elevate into production the BDS Solution in accordance with the Agreement, the relevant Work Order and otherwise in accordance with the Project Plan. Supplier’s general obligations in this regard include:

29.3.1. attending any meetings reasonably requested by SARS;

29.3.2. shipping and delivering to the Site the components of the BDS Solution ordered by SARS 

29.3.3. assembling and installing the BDS Solution Improved Site;

29.3.4. installing any improvements to the site required to install the BDS Solution and making it operational, other than the Improvements specifically assigned to SARS under the Work Order;

29.3.5. preparing the BDS Solution for operations in accordance with the Documentation (e.g., performance tuning);

29.3.6. testing the BDS Solution in accordance with the Testing Plan;

29.3.7. elevating the BDS Solution options into production on the date reasonably specified by SARS;

29.3.8. promptly correcting any Incidents with respect to the BDS Solution that arise prior to Acceptance by SARS of such BDS Solution.

29.3.9. Supplier shall develop for SARS’ review and approval a plan that addresses Supplier’s obligation to deliver, install, test and elevate into production a BDS Solution ordered by SARS and all Documentation for such BDS Solution (the ‘Project Plan’). Supplier shall develop a Project Plan that meets the requirements of Clause 2.4 of Schedule B for SARS’ review and approval. Until SARS has accepted the BDS Solution ordered under a Work Order and/or purchase order, Supplier shall proactively identify risks to the timely and successful completion of the work required under such Project Plan.

29.3.10. Supplier shall deliver the Project Plan to SARS for its review and approval within 5 (five) days after the relevant Work Order has been signed for a BDS Solution. 

29.4. Implementation Project Plan
The Project Plan shall:
29.4.1. set out a brief summary of the work the Supplier will perform;
29.4.2. set out a brief summary of the principles Supplier will implement to ensure that such work is coordinated with SARS’ other deployment activities for the applicable; 

29.4.3. describe all of the tasks that Supplier must undertake to perform the implementation functions required of Supplier at the location designated by SARS in the Work Order and/or purchase order in a timely and successful fashion;
29.4.4. identify the dates on which SARS is to perform any Dependencies;
29.4.5. set forth the sequence in which each task (whether to be performed by Supplier or SARS) is to be undertaken;
29.4.6. set forth the date by which the Supplier is obligated to complete each such task;

29.4.7. identify any risks to the timely completion of the work described in the Project Plan that can reasonably be identified; and 

29.4.8. include a staffing plan for the Supplier Personnel who will be managing and performing the tasks to be performed under the Project Plan.

29.5. Testing
29.5.1. Supplier will develop testing protocols, procedures, test documents and test cases, including the test data to be used and the expected results for testing the BDS Solution ordered by SARS (a ‘Test Plan’) that meets the requirements of Clause 2.6.2 of this Schedule B. Supplier shall deliver the Test Plan to SARS for its review and approval within 5 (five) days after the signature of the applicable Work Order and/or purchase order.
29.5.2. Supplier will propose a Test Plan that at a minimum provides for testing by Supplier that is sufficient to: 

29.5.2.1. establish that such BDS Solution conforms to the Documentation for the BDS Solution and the Work Order; and 

29.5.2.2. discover any defects or deficiencies that can reasonably be discovered with respect to the BDS Solution as installed at SARS. Supplier shall perform such testing so that such defects or deficiencies are discovered as early as possible and the compatibility of the BDS Solution with SARS systems is verified. Development and maintenance of Documentation is addressed in Clause 17.11 of the Main Agreement. 
29.5.3. Supplier shall incorporate any of SARS’ reasonable comments into the Test Plan within 5 (five) days after receipt of such comments.

29.5.4. Supplier shall test each BDS Solution in accordance with the Test Plan. Supplier shall also test each related option that is to be installed as part of BDS Solution after the BDS Solution has been installed in accordance with the Test Plan. Supplier’s obligations with respect to such testing shall include:

29.5.4.1. documenting the tests and the results thereof;

29.5.4.2. promptly correcting any material defects or deficiencies that are identified and re-testing until no material defects or deficiencies are found; 

29.5.4.3. conducting walk-throughs of test results with SARS and permitting representatives of SARS to observe or participate in any tests; and 
29.5.4.4. upon successfully completing the tests, certifying the results of the tests and notifying SARS that in Supplier’s view the BDS Solution is ready for SARS’ acceptance testing.

There shall be no adjustment to the dates on which Supplier is to perform tasks required under the Project Plan for any delays attributable to work to correct defects or deficiencies discovered during testing.

29.5.5. With respect to Acceptance, within 5 (five) days after the Order Effective Date for a Work Order for a BDS Solution, Supplier shall propose for SARS’ review and approval reasonable and appropriate criteria to be used by SARS to determine whether to Accept or reject a BDS Solution ordered under such Work Order (the ‘Acceptance Criteria’) and reasonable and appropriate testing protocols, procedures, test scripts and test cases (including the test data and expected results) for SARS to test the BDS Solution to determine whether the Acceptance Criteria have been satisfied (the ‘Acceptance Test Plan’). Supplier shall incorporate any of SARS’ reasonable comments into the Project Plan within 5 (five) days after receipt of such comments. Without limiting the generality of the foregoing, the Acceptance Test Plan must in all cases provide for testing that is sufficient to discover any defects, deficiencies or other failures to comply with the Acceptance Criteria that can reasonably be discovered. Supplier shall incorporate any of SARS’ reasonable comments into the Project Plan within 5 (days) days after receipt of such comments.

29.5.6. Without limiting the generality of the foregoing, the Acceptance Criteria shall, among other things, require that the BDS Solution operates in SARS’ production environment for a period of at least 10 (ten) continuous days in accordance with its Documentation and the Work Order, without an outage (other than an outage attributable solely to user error) and without exhibiting a material defect or deficiency. For purposes of clarity, installation, testing and elevation into production shall not be deemed to be acceptance. Moreover, without limiting the generality of the foregoing, the Acceptance Test Plan must in all cases provide for testing that is sufficient to discover any failures to comply with the Acceptance Criteria and any other defects and deficiencies that can reasonably be discovered.

29.5.7. If a BDS Solution fails to meet one or more of the Acceptance Criteria within 14 (fourteen) days of installation, testing and elevation to production, SARS (in its sole discretion) may by means of a reasonably detailed notice:

29.5.7.1. require that Supplier de-install the BDS Solution, remove the BDS Solution from SARS’ premises, and refund (i) the Total Purchase Price, (ii) the price for any related options not included in the Total Purchase Price, and any prices for Services to be provided under the applicable Work Order. Supplier shall cooperate with any Third Party suppliers of SARS, if applicable, and SARS in the removal of the defective BDS Solution
29.5.7.2. extend the 14 (fourteen) day period for Acceptance and require that Supplier: 

29.5.7.2.1. replace the BDS Solution, and/or one or more of the components of the BDS Solution that are causing the failure to meet the Acceptance Criteria;

29.5.7.2.2. test the replacement BDS Solution ordered by SARS in accordance with the Test Plan; and 

29.5.7.2.3. certify that the replacement BDS Solution is ready for Acceptance; or 

29.5.7.3. accept the BDS Solution with any defects and deficiencies, in which case Supplier shall reduce the price for such BDS Solution to reflect the reduction in value to SARS arising from such defects or deficiencies.

29.5.8. SARS shall be deemed to have accepted a BDS Solution if SARS has used such BDS Solution, as the case may be, in production for at least 30 (thirty) continuous days without discovering a material defect or deficiency.
29.5.9. Nothing in this Clause 2.5 shall limit Supplier’s obligation to respond to and resolve all Incidents in accordance with the Service Levels (Schedule C), or to comply with its obligations under Clause 4.2 of the Main Agreement and elsewhere under this Agreement.

30. MAINTENANCE AND SUPPORT SERVICES

30.1. General Obligations

Maintenance services consist of, without limitation:

30.1.1. Routine maintenance tasks

30.1.2. Break-fix activities

30.1.3. Standard defined services

30.1.4. Ad hoc services

These services are required to be performed in respect of all Devices in scope. The Supplier must be authorised by the manufacturer of a Device to perform all such services on such Device.

Without limiting Supplier’s obligations under this Agreement, Supplier will at all times:

30.1.5. maintain all BDS Solutions at SARS Sites by keeping all BDS Solutions and related equipment in conformance with, or restored to the manufacturer’s specifications.
30.1.6. adhere to the support standards and technical accreditations of the OEM;

30.1.7. adhere to the Performance Standards; and

30.1.8. include all activities necessary to perform Supplier’s Maintenance obligations in terms of this Clause 3 to meet the: SPOC; Asset management incident management; problem management and change management obligations specified in Clauses 7; 8; 9; 10;and 11 of this Schedule B (SOW). 
30.2. Preventative Maintenance

Without limiting the generality of the foregoing, Supplier shall provide preventive maintenance, on an on-going basis to minimise disruption to SARS’ business, the Services and the end users, in accordance with the relevant manufacturer’s instructions or as otherwise mutually agreed (“Preventative Maintenance”). Supplier’s Preventative Maintenance obligations shall include:

30.2.1. performing Maintenance in accordance with Clause 3.3 below and OEM instructions;

30.2.2. on-site inspections, including predictive fault investigation testing and diagnosis as well as replacement and repair services;

30.2.3. implementing corrections and solutions in relation to the activities set out in the previous paragraph so that the BDS Solutions shall on an on-going basis:

30.2.3.1. operate in accordance with the manufacturer’s specifications; and

30.2.3.2. perform in accordance with this Agreement;

30.2.4. at SARS’ request should Supplier be unable to procure Parts for existing BDS Solutions or where an component is going out of manufacturer support, recommend to SARS that such BDS Solution is replaced or upgraded before the support period has expired in accordance with the Operational Change Management Procedure;

30.2.5. maintaining and updating maintenance and repair records relating to the BDS Solutions, conducting trend analysis and predictive Incident and Problem management and provide a bi-annual report in this regard;

30.2.6. recommending and, if directed by SARS, implementing methods of minimising the downtime caused by Maintenance and Break-fix and alternative or new BDS Solutions to achieve this goal;

30.2.7. complying with relevant maintenance recommendations, specifications or suggestions published from time to time by the manufacturer of the BDS Solutions in accordance with the timelines set forth in such recommendations, specifications or suggestions; and

30.2.8. where available, subscribing to user/developer/engineering information services that are made available by the manufacturer of the BDS Solutions.
30.3. Scheduled Maintenance

30.3.1. Scheduled maintenance Services consist of the performance of daily and monthly schedules of tasks. The lists of tasks set out in the schedules are a minimum list, and must be supplemented by any tasks required or recommended to be performed by the manufacturer of the particular Device, taking into account number of documents scanned, time intervals or any other events or metrics that drive such required activities.

30.3.2. Scheduled maintenance tasks are included in the monthly maintenance price per Device. All consumables must be included in the monthly maintenance price. For a list of consumables, the Supplier should refer to manufacturer’s specifications.

30.3.2.1. Daily Schedule

The daily schedule of tasks must be performed in respect of every in-scope Scanner on every business day. Refer to Appendix B-5 for details.
30.3.2.2. Monthly Schedule
(a) The monthly schedule of tasks must be performed in respect of every in-scope Scanner at least once per calendar month. Refer to Appendix B-5 for details.
(b) The Monthly Schedule for in-scope Scanners must include any maintenance activities required for non-Scanner Devices at the same site and must be performed at the same time as the monthly maintenance activities for in-scope Scanners. 

(c) The fixed monthly charge for in-scope Scanners must include any activities required to perform the Daily and Monthly maintenance on Scanners and non-Scanner Devices.

30.3.3. In addition to the above, Supplier shall perform inspection and Maintenance activities in accordance with any specific checklists contained in an agreed Work Order and/or purchase order. 
31. Support Services / Break-Fix

31.1. General

Without limiting Supplier’s obligations under this Agreement, Supplier shall at all times:

31.1.1. adhere to the support standards and technical accreditations of the OEM;

31.1.2. adhere to the Performance Standards; and

31.1.3. include all activities necessary to perform Supplier’s Break-fix obligations in terms of this Clause 4 to meet the: SPOC; Asset management incident management; problem management and change management obligations specified in Clauses 7; 8; 9; 10;and 11 of this Schedule B (SOW).
31.1.4. execute all the necessary Break-fix services, including Swap-out Devices and the necessary parts, to restore a Scanner to working order, in accordance with manufacturer specifications, and within the agreed Service Levels;

31.1.5. be authorised, in writing, by the manufacturer of a Device to perform such services on such Device. In particular the manufacturer must have authorised the Supplier, or its subcontractor, to perform services on Devices under warranty without voiding such warranty;

31.1.6. include the provision of a Swap-out Device in the fixed monthly maintenance price per Device. Different prices must be quoted by the Supplier for Devices that are under warranty and for Devices that are not under warranty;

31.1.7. provide a Swap-out Device, in the event that a Device is deemed to be Uneconomical to Repair (UTR), for a maximum of 45 (forty-five) days, after which the Supplier may remove the Swap-out Device whether SARS has obtained a replacement Device or not;

31.1.8. include, in the monthly charge for a Device, all activities required to perform the break-fix services to restore a Device to an operational state.
31.2. Diagnosis

Supplier shall, as part of the Break-fix, diagnose the Problems underlying Incidents affecting BDS Solutions, including by means of consulting applicable documentation and expertise and performing diagnostic testing (“Diagnosis”).

31.3. Repair

31.3.1. Supplier shall, as part of the Break-fix, attempt to repair a Device that is malfunctioning. In the first instance, Supplier shall attempt to perform such repair at the SARS Site where such Device resides (collectively, “On-site Repair”). Supplier may perform such repair by identifying a malfunctioning component of a Device and replacing such components with a Part, provided that the requirements of Clause 5 of this Schedule B (SOW) are satisfied. In such event, title to the Part will transfer to SARS in accordance with Clause 5.3 of this Schedule B (SOW).

31.3.2. In the event that Supplier is unable to successfully repair a component of a Device by means of On-site Repair, Supplier will remove the malfunctioning component from SARS’ premises and identify and apply (in accordance with the Operational Change Management Procedure) any temporary Workarounds or permanent correction.

31.4. Install

After repairing a BDS Solution or causing such BDS Solution to be repaired, as well as after replacing such BDS Solution with a new BDS Solution, Supplier shall install such repaired or new BDS Solution in accordance with the OEM instructions and Clause 11 of this Schedule B (SOW).

32. Parts AND consumables

32.1. As part of the Maintenance and Break-fix, Supplier shall at its expense, obtain, maintain, and manage pools of Parts and consumables in amounts and locations determined in Supplier’s sole discretion to be necessary in order to render Maintenance and Break-fix in accordance with the applicable Performance Standards.

32.2. Supplier shall use Parts and consumables that were manufactured by the same manufacturer as the original part (except where, and to the extent, otherwise agreed in writing by SARS in its sole discretion) and that comply with SARS’ PPS&G. Parts used by a Supplier must be new. After the expiry of an BDS Solution’s warranty period and with SARS’ express agreement in writing, Supplier may use, in Supplier’s reasonable discretion, remanufactured or refurbished Parts, provided however, that Supplier’s determination in this regard will not relieve Supplier of its obligation to render the Services in accordance with the applicable Performance Standards and Supplier shall not act in a way that voids the warranty and provided further that Supplier will provide a monthly report in this regard.

32.3. Upon a Part being installed in accordance with Clauses 5.1 and 5.2 above, all rights, title, and interest in such Parts shall transfer to SARS without any further action required on the part of either Party, and free of any liens or other encumbrances.

32.4. Any Parts installed by Supplier must not void the OEM’s warranty and must be configured for the particular component of BDS Solution that they are being used to repair. Should Supplier void such warranty, Supplier shall, for the remainder of the warranty period so voided, perform in accordance with the warranty in the OEM’s stead.

32.5. Providing secure storage for Parts and consumables shall be the sole and exclusive responsibility of Supplier.

32.6. On termination of the Agreement, SARS will not be obliged to purchase any Parts or consumables held by Supplier. Should SARS however exercise the option to purchase Parts or consumables, Supplier shall charge therefore in accordance with Clause 8 of Schedule D (Pricing, Invoicing and Payments).

33. Considerations for BDS Solutions dEVICES
33.1. Maintenance and Break-fix.

33.1.1. Supplier will verify the location of the Device with SARS prior to undertaking any maintenance tasks.

33.1.2. On SARS reporting an Incident or Problem with Supplier, the Supplier will establish: 

33.1.2.1. whether the Incident or Problem relates to Device or related component; and

33.1.2.2. if so, the Supplier will establish the location of such Device or related component before responding. The Supplier will be responsible for any costs materialising from the failure to establish the location of a Device.

33.1.3. Supplier shall execute all the necessary Break-fix services, including Swap-out Devices and the necessary parts, to restore a Device to working order, in accordance with manufacturer specifications, and within the agreed Service Levels.
33.1.4. Supplier must be authorised, in writing, by the manufacturer of a Device to perform such services on such Device. In particular, the manufacturer must have authorised the Supplier, or its subcontractor, to perform services on Devices under warranty without voiding such warranty.
33.1.5. The provision of a Swap-out Device must be included in the fixed monthly maintenance price per Device. Different prices must be quoted by the Supplier for Devices that are under warranty and for Devices that are not under warranty.
33.1.6. In the event that a Device is deemed to be Uneconomical to Repair (UTR), the Supplier must provide a Swap-out Device for a maximum of 45 (forty-five) days after which the Supplier may remove the Swap-out Device whether SARS has obtained a replacement Device or not.
33.1.7. The fixed monthly charge for a Device must include all activities required to perform the break-fix services to restore a Device to an operational state.
33.2. Travel
33.2.1. The travel charges related to the provision of maintenance services must be included in the monthly charge. No additional or separate charges for travel must be made to SARS by the Supplier.
34. SINGLE POINT OF CONTACT

Supplier will provide a SPOC for all contacts ("Contacts") between the Parties relating to incidents, problems, performance, receipt and use of the Services as described in this Clause 7. The SPOC will provide primary support for resolution of Incidents, Problems or requests relating to the Services and will provide a seamless interface for other communications or activities relating to the Deliverables.

34.1. Contacts

34.1.1. Supplier will keep a detailed record of all Contacts. Contacts may relate to known or suspected Incidents or Problems, requests for Changes or Deliverables, or questions relating to the use of the Deliverables.

34.1.2. Supplier will maintain and update the SARS incident management system with updates to Contacts and upon completion of the activities required or as requested by SARS. SARS will be responsible for providing web based access to the SARS incident management system. The Supplier will be responsible for managing and providing the end-user structures, devices and network connections necessary to operate and connect to the incident management web based access provided by SARS.

34.1.3. Supplier will report to SARS monthly on the number and disposition of Contacts received. Contacts will be categorised as follows: (i) Incidents or Problems relating to the Deliverables; (ii) questions relating to the Deliverables; (iii) requests for Changes; (iv) other issues or questions relating to the Deliverables; or (v) issues or questions that do not relate to the Deliverables.

34.1.4. With respect to telephonic Contacts, the SPOC will as far as reasonably possible immediately resolve such Contacts without transferring or escalating the Contact.

34.2. Resources

Supplier will ensure that Supplier Personnel providing SPOC functions will be trained in, or will otherwise be made knowledgeable about, the Deliverables, the environments and SARS. Supplier will provide sufficient numbers of Supplier Personnel with the requisite training to be able to address SARS’ specific issues and questions.

34.3. Hours of Deliverable
Supplier will provide contact information so that the Supplier Personnel providing SPOC functions can be accessed as appropriate on a 24x7x365 basis.

35. ASSET MANAGEMENT SERVICES

Supplier will perform asset management, including the services described in this Clause 8 (collectively, the "Asset Management Services"). Supplier will perform the Asset Management Services in accordance with the processes and procedures set forth herein and the applicable SARS PPS&G, interfacing seamlessly and non-disruptively with such applicable SARS PPS&G.

35.1. Supplier obligations

Supplier shall:

35.1.1. within 2 (two) Business Days of any activity (including installation, Maintenance and Break-fix) by the Supplier resulting in Device change, ensure that it provides SARS with updated information including the bar code, make, model, type, serial number, location, room, version and release of the Device components in question;
35.1.2. in the case of Scanners, location-based information will be the location of the Scanner where it was first installed. Where the Supplier performs a move of the Scanner, the Supplier must provide SARS with the updated location information.
35.1.3. as part of Maintenance, conduct asset verification of all Devices against an asset list provided by SARS and provide SARS with information regarding the verification within 2 (two) Business Days of doing so; 

35.1.4. affix SARS barcodes to any new assets should the Supplier install and/or commission any such assets; and

35.1.5. on SARS’ request, participate in ad hoc asset verification and related audit activities on a Time and Materials basis.
36. INCIDENT MANAGEMENT SERVICES

Supplier will perform Incident management, including the services described in this Clause 9 (collectively, the "Incident Management Services"). Supplier will perform the Incident Management Services in accordance with the processes and procedures set forth herein and in Schedule C (Service Levels) or the applicable SARS PPS&G, interfacing seamlessly and non-disruptively with such applicable SARS PPS&G.

36.1. Incident Management Procedures

36.1.1. Development

Within 15 (fifteen) days of the commencement date of a Work Order to this Agreement, Supplier will prepare for SARS’ review and approval detailed Incident management processes and procedures for the Deliverables (the "Incident Management Procedures"). Such Supplier Incident management processes and procedures will interface seamlessly with the applicable SARS PPS&G and the other SARS processes. The Incident Management Procedures will be based on the processes and procedures set forth in this Clause 9 and to the extent consistent with the processes and procedures set forth in this Clause 9, Supplier’s standard processes and procedures that it uses to perform Incident management services for other customers. Supplier will incorporate SARS’ comments on the Incident Management Procedures and include the revised Incident Management Procedures in the Process and Procedures Library promptly, but in no event later than 30 (thirty) days after SARS has provided such comments.

36.1.2. Supplier will follow the Incident Management Procedures from the date that they have been approved by SARS. Before such date, the Supplier will follow the processes and procedures regarding Incident management that are set forth in this Clause 9 supplemented with Supplier’s own standard processes and procedures (to the extent they are not inconsistent with this Clause 9.

36.1.3. Updates

Supplier will promptly update the Incident Management Procedures to reflect any changes in the applicable SARS PPS&G. Supplier will submit the revised Incident Management Procedures to SARS for its review and approval in the same manner as set forth in Clause 9.1.1 above.

36.2. Incident Recording

36.2.1. Recording Incidents

Supplier will report all Incidents and ensure that such Incidents are recorded, either by SARS or the Supplier directly, in the SARS Incident management system immediately upon their earliest detection. The fact that SARS records the Incident does not absolve Supplier of the obligation contained in this Clause 9.2.1.
36.2.2. Checking for the Same or Similar Incidents

When recording an Incident, Supplier will first check to see if there are similar open Incidents. If there are any similar open Incidents and they concern the same Incident, Supplier will update the Incident information and link the newly reported Incident to the existing Incident record. If this is the report of a new Incident but there have been other similar Incidents, this will be noted and addressed. Supplier will identify and analyse the reasons for any differences in the effectiveness of the resolution for similar Incidents. 

36.3. Classification 

All Incidents will be classified in accordance with the process set forth in this Clause 9.3. Supplier will comply with the then-current SARS PPS&G relating to Incident management and will interface closely with SARS so as to correctly identify and classify Incidents.
36.3.1. Process

In the first instance, Supplier will make such classification in accordance with SARS’ then-current Impact and Urgency classifications in accordance with the SARS PPS&G. If there is a disagreement as to the priority level that should be assigned to an Incident, the priority level will be that prescribed by SARS in its reasonable judgment.

36.3.2. Re-categorisation of Recurring Incidents

Supplier will re-categorise recurring Incidents to a higher Impact and Urgency classifications in accordance with the Incident Management Procedure.

36.3.3. Incident Record

Supplier will create and maintain an Incident record for each Incident containing details of the Incident symptoms, an initial Incident categorisation, and the Impact of the Incident. Supplier’s records of Incidents will be designed to enable Supplier to measure and improve the affected processes, provide information required for other service management processes, and report on progress.
36.4. Communications

Supplier will keep the applicable SARS contact persons (as then specified in the Process and Procedures Library and escalation procedures) apprised of the status of Incident management activities on an on-going basis in accordance with the notification and escalation processes set forth in the Incident Management Procedure. Supplier’s obligations in such regard will include:

36.4.1. documenting and maintaining in the Incident Management Procedures processes and procedures for notifying affected parties, including SARS, of Incidents, escalation paths, contacts and timescales; 

36.4.2. alerting SARS of any Incidents in accordance with the Incident Management Procedures;

36.4.3. at SARS’ request, informing the SARS Incident Manager about the estimated maximum time to Resolve the Incident, and apprising him or her of progress on an on-going basis;

36.4.4. at SARS’ request, providing SARS with a preliminary report of the Incident on an expedited basis; 

36.4.5. updating the Incident status in the relevant record in the SARS Incident management system promptly upon any developments so that it is up to date on a real time basis; and

36.4.6. notifying the SARS Incident management team promptly in accordance with the Incident Management Procedure in the event that an Incident is likely to require a Problem investigation, including informing the SARS Problem management team.

36.5. Resolution and Recovery

36.5.1. Supplier will Resolve Incidents and return the affected BDS Solution(s) to full performance in accordance with the Performance Standards, as soon as possible but in no event later than necessary to meet any applicable Service Levels with the least possible impact on the operations of SARS.

36.5.2. Supplier will provide SARS with prior notice of any temporary Workaround or permanent solution that:

36.5.2.1. may have a further impact on the Deliverables and/or on SARS;

36.5.2.2. represents a departure from SARS’ processes; or

36.5.2.3. materially increases or is likely to materially increase the workload of SARS Personnel or SARS systems or SARS’ costs.

The implementation of every temporary Workaround or permanent solution will be subject to the Operational Change Management Procedure. Without limiting the generality of the foregoing, Supplier will identify and describe all other temporary Workarounds on a report submitted by Supplier on the next Business Day after the Workaround was implemented.

36.6. Completion and Closure of Incidents

36.6.1. An Incident will not be Resolved until all Changes, the date and time of Resolution, the final classification and priority of the Incident, the Deliverables/functions that were affected, any Workarounds have been captured on the SARS Incident management system.

36.6.2. When an Incident has been Resolved, Supplier will record the Incident as completed and communicate this fact to SARS.

36.6.3. Supplier will participate in Incident post mortem review and improvement activities to prevent the re-occurrence of the Incident and to improve the Incident Management Procedures.

36.7. Incident Management Services Outputs

The outputs of Incident Management Services include:

36.7.1. Incident Management Procedures; 

36.7.2. Up-to-date records in the SARS’ Incident tracking system (updated with information about each Incident relating to status, solutions, and Workarounds);

36.7.3. Change request records implemented to Resolve Incidents; and

36.7.4. Management information relating to Incident Management Services as requested by SARS from time to time (e.g. status, updates, efficiency and effectiveness, other management or performance metrics).

37. PROBLEM MANAGEMENT SERVICES

Supplier will perform Problem management including the services described in this Clause 10 (collectively, the "Problem Management Services") and will do so in accordance with the processes and procedures set forth or referred to herein and in a manner that interfaces seamlessly and non-disruptively with the applicable SARS PPS&G. In performing the Problem Management Services, Supplier will minimise the adverse effect of Problems on SARS’ operations, the Deliverables and proactively minimise the Impact and prevent the occurrence of Problems.

37.1. Problem Management Procedures

37.1.1. Development

Within 15 (fifteen) days of the commencement date of a Work Order to this Agreement, Supplier will prepare for SARS’ review and approval detailed Problem management processes and procedures for the Problem Management Services ("Problem Management Procedures"). Such Supplier Problem management processes and procedures will interface seamlessly with the applicable SARS PPS&G and the other SARS processes. The Problem Management Procedures will be based on the processes and procedures set forth in this Clause 10 and, to the extent consistent with the processes and procedures set forth in this Clause 10, Supplier’s standard processes and procedures that it uses to perform Problem Management Services for other customers. Supplier will incorporate SARS’ comments on the Problem Management Procedures and include the revised Problem Management Procedures in the Process and Procedures Library promptly, but in no event later than 30 (thirty) days after SARS has provided such comments.

Supplier will follow the Problem Management Procedures from the date that they have been approved by SARS. Before such date, the Supplier will follow the processes and procedures regarding Problem management that are set forth in this Clause 10 supplemented with Supplier’s own standard processes and procedures (to the extent they are not inconsistent with this Clause 10).

37.1.2. Updates

Supplier will promptly update the Problem Management Procedures to reflect any changes in the applicable SARS PPS&G. Supplier will submit the revised Problem Management Procedures to SARS for its review and approval in the same manner as set forth in Clause 10.

37.2. Proactive Problem Management

Supplier will use Commercially Reasonable Efforts to proactively prevent Problems, including by means of performing trend analysis and identifying potential Incidents before they occur. Supplier will use Commercially Reasonable Efforts to prevent failures from spreading. Supplier will identify and investigate weaknesses of infrastructure components.

37.3. Problem Control

Supplier will be responsible for identifying Problems and investigating their root cause in accordance with the terms of this Clause 10.3 ("Problem Control"). When the Problem investigation has identified the root cause of a Problem and a resolution to the Problem, the Problem will be classified as a Known Error. In performing Problem Control, Supplier will perform the following services:

37.3.1. Problem Identification and Recording

Supplier will associate Incidents caused by one or more Problem(s) with such Problem(s), including Incidents that recur or are expected to recur, as well as any single significant Incident.

37.3.2. Problem Classification

Supplier will analyse Problems and classify them in accordance with SARS’ then-current Impact and Urgency classifications. The analysis will include an Impact analysis assessing the seriousness of the Problem and its effect on the Deliverables. Supplier will confer with SARS in formulating these classifications and categorizations. If there is a disagreement as to the priority level that should be assigned to a Problem, the priority level will be that prescribed by SARS in its reasonable judgment. Factors to be considered in determining the classification of a Problem will include:

37.3.2.1. category: identifying the relevant domain, for example hardware or software;

37.3.2.2. Impact on the business;

37.3.2.3. Urgency: extent to which deferral of the solution is acceptable;

37.3.2.4. priority; and

37.3.2.5. status: e.g. Problem, Known Error, Resolved, closed pending a post-implementation review.

These classifications and categorisations will be updated to reflect any changes during the Resolution of the Problem. For example, new Incidents may increase the Impact and Urgency, and accordingly the priority of a Problem.

37.3.3. Problem Investigation and Resolution

37.3.3.1. Supplier will investigate and diagnose each Problem to achieve a Resolution.

37.3.3.2. Supplier will perform the Error Control activities described below in Clause 10.4.

37.3.3.3. If a temporary fix requires modification of infrastructure, Supplier will implement it in accordance with the Operational Change Management Procedures.

37.3.3.4. Supplier will comply with and interface with SARS’ Problem management processes and procedures.

37.3.3.5. Supplier will correctly identify Problems and investigate and monitor the Problem(s) to Resolution.

37.3.3.6. Supplier will conduct a formal root cause analysis to identify the origin of each Problem that : (i) gave rise to a Service Level Failure; (ii) resulted from a Severity One Incident; or (iii) is a repeat Incident.

37.3.3.7. Once Supplier has identified the root cause of a Problem and a method of resolving it, such Problem will be classified as a Known Error. Supplier will record all Known Errors against the current and potentially affected Deliverables in addition to the component at fault and any Workarounds. Known Errors will not be closed until they have been Resolved.

37.3.3.8. Supplier will use Commercially Reasonable Efforts to eliminate the root cause of each of the types of Problems specified in Clause 10.3.3 and prevent recurrence of such Problem, including by means of performing a detailed review of each such Problem.

37.3.3.9. Supplier will facilitate Problem management investigations and reviews of Problems, including identifying Problem trends.

37.3.3.10. Supplier will participate in cross-functional Problem determination activities, including facilitating Problem management review and Problem management investigation meetings as reasonably required by SARS.

37.3.3.11. Supplier will adhere to the mutually agreed Problem escalation path for each Problem severity group.

37.3.3.12. Supplier will take 'ownership' for all Problems assigned to Supplier by SARS, including using Commercially Reasonable Efforts to manage Third Party Suppliers where necessary in order to determine the root cause of and/or Resolve the Problem.

37.3.3.13. Supplier will report to SARS during the normal reporting cycle the results of any root cause analyses conducted with respect to Problems that were not the result of a Severity One Incident(s) or did not cause a Service Level Failure.

37.3.3.14. Supplier will report to SARS daily Supplier’s progress in conducting root causes analyses on each Problem that gave rise to a Service Level Failure or was the result of a Severity One Incident.

37.3.3.15. Supplier will conduct all root cause analyses in accordance with the applicable procedures set forth in the Process and Procedures Library.

37.3.3.16. With respect to each Problem that:

37.3.3.16.1. gave rise to a Service Level Failure; or

37.3.3.16.2. results from a Severity One Incident,

Supplier will provide SARS with: (1) a plan for correcting such failure and preventing its recurrence; (2) reasonable evidence that the Problem has been corrected and will not recur, and (3) a detailed explanation of Supplier’s contingency plan.

37.4. Error Control

Supplier will monitor and manage Known Errors until they are successfully resolved ("Error Control"). Supplier will perform Error Control in accordance with the Operational Change Management Procedures and evaluate the changes in a post-implementation review, as described in Clause 10.5. Supplier will monitor and report on all Known Errors from their identification through to their Resolution.

37.5. Problem Closure and Post-Implementation Review

When they are resolved, Supplier will record Problems and Known Errors as resolved. Only SARS will close Problems. Once implemented, all Changes to resolve Problems and Known Errors will be reviewed in a post-implementation review. SARS will not close the Problem until: (i) the post implementation review (“PIR”) has been completed; (ii) any other steps mandated under the relevant SARS PPS&G have been completed; and (iii) the Parties agree (acting reasonably) that the Change(s) was (were) implemented in such a fashion so as to Resolve the Problem or Known Error. In such case, all related Problem and Known Error records, together with their associated Incident records, will be closed by SARS. For Problems designated as major, in SARS’ reasonable judgment, a separate major Problem review will promptly be undertaken jointly by Supplier and SARS to identify:

37.5.1. what was done well;

37.5.2. what was done badly;

37.5.3. how it can be done better in future; and

37.5.4. further steps Supplier should take to prevent a recurrence.

37.6. Communications

Supplier will keep applicable SARS contacts apprised of the status of Problem management activities in accordance with the Problem Management Procedure notification and escalation processes. Supplier’s obligations will include:

37.6.1. alerting SARS of any Problems in accordance with the Service Levels; and

37.6.2. at SARS’ request, providing a preliminary report of the Problem on an expedited basis to SARS.

37.7. Problem Management Service Outputs

The outputs of Problem Management Services include:

37.7.1. Problem Management Procedures;

37.7.2. a Known Error database, which is a subset of the Problem management system;

37.7.3. up-to-date Problem records (updated with information about status, Known Errors, solutions and/or Workarounds); 

37.7.4. closed Problem records (once the root cause has been eliminated and the Problem Resolved);

37.7.5. matching of Incidents to Problems and Known Errors; 

37.7.6. Problem reports indicating history and status of Problems, categorised by type, time period and status as reasonably requested by SARS; and

37.7.7. management information relating to Problem Management Services as requested by SARS from time to time (e.g. status, updates, efficiency and effectiveness, other management or performance metrics).

38. OPERATIONAL CHANGE MANAGEMENT SERVICES

38.1. Introduction

38.1.1. Supplier will perform operational Change management, including the Deliverables described in this Clause 11 ("Operational Change Management Services") and will do so in accordance with the processes and procedures set forth or referred to herein and in a manner that: 

38.1.1.1. interfaces seamlessly and non-disruptively with the SARS PPS&G relating to operational Change management and the other Service Management processes; 

38.1.1.2. facilitates the efficient and prompt handling of any Changes made by Supplier; and

38.1.1.3. facilitates making Changes quickly and with the least possible impact on the operations of SARS or on the affected users.

38.1.2. A "Change" is any modification, alteration, or other change made by Supplier to: 

38.1.2.1. the Deliverables; or

38.1.2.2. the BDS Solutions.

Examples of Changes include changes to equipment, systems or processes, configuration changes, changes in technology, changes to environmental parameters and changes to policies or procedures.

38.1.3. No Change may commence without the prior approval of the SARS Change Advisory Board ("SARS CAB"). SARS may withhold approval for any Change, in its sole discretion.

38.2. Operational Change Management Procedures

38.2.1. Within 15 (fifteen) days of the commencement date of a Work Order to this Agreement, Supplier will prepare for SARS’ review and approval detailed operational Change management processes and procedures for the Operational Change Management Services. Such processes and procedures will interface seamlessly with the applicable SARS PPS&G and the other service management processes. Supplier will incorporate SARS’ comments on such processes and procedures and include such revised procedures in the Process and Procedures Library promptly but in no event later than 30 (thirty) days after SARS has provided such comments ("Operational Change Management Procedures"). The Operational Change Management Procedures will be based on the processes and procedures set forth in this Clause 11.2 and, to the extent consistent with the processes and procedures set forth in this Clause 11.2, Supplier’s standard processes and procedures that it uses to perform operational change management services for other customers.

38.2.2. Supplier will follow the Operational Change Management Procedures from the date that they have been approved by SARS. Before such date, the Supplier will follow the processes and procedures that are set forth in this Clause 11.2 supplemented with Supplier’s own standard processes and procedures (to the extent they are not inconsistent with this Clause11.2.

38.2.3. Supplier will promptly update the Operational Change Management Procedures to reflect any Changes in the applicable SARS PPS&G. Supplier will submit the revised Operational Change Management Procedures to SARS for its review and approval in the same manner as set forth in Clause 11.2 above.

38.2.4. The Operational Change Management Procedures must meet the following requirements:

38.2.4.1. the Operational Change Management Procedures will include a set of sub-processes designed to: (i) manage and control the response to planned Changes; (ii) control creation and execution of plans for approved projects, including reporting on progress and issues; (iii) ensure that ownership responsibilities for resources will be properly exercised; and (iv) assess the potential operational impact of Changes on SARS;

38.2.4.2. the Operational Change Management Procedures will embody the principle that Changes may only be commenced after approval by the SARS CAB.

38.2.4.3. the Operational Change Management Procedures will include procedures for co-ordinating Change activity with SARS’ operational change procedures as set out in the applicable SARS PPS&G consistent with Clause 11.1.2. As part of such co-ordination, Supplier will utilise the SARS Operational Change Management Procedures for each Change; provide any required information, notices or updates; provide or participate in (as requested by SARS) assessments, evaluations or analyses of the proposed Change, including its Impact and Urgency; seek SARS approvals and provide for SARS reviews when mandated (for example, approvals will be required to proceed with planning a Change and subsequently to implement such Change); promptly notify SARS of status updates and any problems in implementation; and participate in post-implementation reviews and/or verifications. In doing so, Supplier will adhere to the relevant timescales specified in the applicable SARS PPS&G or otherwise specified by SARS;

38.2.4.4. the Operational Change Management Procedures will facilitate a high degree of co-ordination and communication across SARS business units and agents and facilitate measures to minimise the business Impact and risk to SARS of any Change activity;

38.2.4.5. the Operational Change Management Procedures will provide processes for managing conflicts of timing, resources and priorities;

38.2.4.6. the Operational Change Management Procedures will enable the clear assignment of responsibility for individual Changes to be established and maintained throughout the Change process, with regular and applicable progress updates communicated back to those affected; and

38.2.4.7. the Operational Change Management Procedures will include an emergency change process for any Changes that must be implemented in less than the minimum scheduled change period provided for by the applicable SARS PPS&G, including for a Change that is judged by SARS as to have a material operational impact and is classified by SARS as 'urgent' and a Change needed in response to an Incident.

38.3. Processing Operational Changes

38.3.1. Recording

Supplier will plan and submit all requests for Change ("Requests for Change" or "RFC") to SARS. When an RFC is submitted in order to diagnose or Resolve an Incident, Problem or Known Error, Supplier will also indicate the related Incident, Problem or Known Error.

38.3.2. Acceptance

SARS shall consider such RFC and shall inform Supplier accordingly. Should SARS accept the RFC, such Change shall be dealt with in accordance with this Agreement.

38.3.3. Approval

All Changes will be implemented only after Supplier has obtained the required approvals in accordance with the applicable SARS PPS&G. Where Supplier has obtained the required approvals for the use of a Standard Change, Supplier will not be required to obtain SARS’ approval for further implementations of such Standard Change as long as there are no alterations to the design or the use of the Standard Change has been withdrawn. The other Operational Change Management Procedures relating to implementing a Change will apply to each implementation of a Standard Change (e.g. co-ordination and requirements regarding scheduling implementation of the Change, any required testing, etc.).

38.3.4. Executing Changes

38.3.4.1. Plan and Build Phase

38.3.4.1.1. Where applicable, Supplier will plan and execute a specific building phase for Changes.

38.3.4.1.2. Supplier will prepare a sufficiently detailed back-out plan (i.e., a plan describing the process to be followed to reverse a Change) ("Back-out Plan") before implementing any Change that could have an adverse impact (as determined by SARS) on SARS, the Services, traders or SARS constituents if the Change is not successful or cannot be completed on time. Such Back-Out Plan will include:

· fall-back procedures if it is necessary to reverse a Change due to a failure;

· modification and escalation lists;

· Workaround plans; and

· risk assessments.

38.3.4.1.3. Supplier will prepare a sufficiently detailed communication plan before implementing any Change that impacts SARS business.

38.3.4.1.4. Supplier will prepare a sufficiently detailed implementation plan for all Changes.

38.3.4.2. Testing

Unless SARS agrees otherwise:

38.3.4.2.1. before implementing any Changes (or as otherwise mutually agreed in a specific instance), Supplier will test the back-out procedure (as reflected in the Back-out Plan), Change implementation, and envisaged result of the Change. In conducting such testing, Supplier will give due consideration to any change criteria defined by the SARS CAB.

38.3.4.2.2. with respect to a particular Change, Supplier will develop for SARS’ approval a test plan and acceptance criteria for each Change. Supplier will proactively recommend objective test criteria for approval by SARS. The determination as to whether a test was successful will be made on the basis of whether the test results met the applicable acceptance criteria for the testing effort as set out in the relevant test plan.

Supplier will use Commercially Reasonable Efforts in fulfilling its testing obligations for Changes and will include performing testing on such components in as near real life conditions as is according to SARS’ instructions.
38.3.4.3. Implementing

38.3.4.3.1. After completing the building and testing activities described in Clauses 11.3.4.1 and 11.3.4.2 Supplier will implement the Change, after obtaining the necessary approvals to implement, in accordance with this Clause 11.3.4.3 and conduct additional testing in order to verify that the implementation of the Change was successful.

38.3.4.3.2. Supplier will implement all Changes authorised by SARS. Supplier’s obligations for implementing Changes, including Changes that are incorporated into Projects that have been approved for implementation, will include:

· project managing the implementation of the Change;

· keeping SARS informed (through the person nominated by SARS to co-ordinate the change) on an ongoing basis as to the status of the implementation of the Change, including providing status reports; and 

· mutually agreeing the applicable tests with SARS prior to commencing with the implementation of a Change.
38.3.5. Evaluation

38.3.5.1. Supplier will evaluate all Changes after they have been implemented and apprise the person nominated by SARS to co-ordinate the change of the results of its evaluation.

38.3.5.2. The person nominated by SARS to co-ordinate the change will decide whether any follow-up is needed, based on considerations such as whether the Change achieved the expected objective, whether users are satisfied with the result, and whether there were any side effects.

38.3.5.3. Upon completing the RFC SARS will verify that the Change was completed successfully and thereafter the RFC will be marked as completed.

38.3.5.4. If the Parties do not agree that the Change was successful, Supplier will restart the Operational Change Management Procedure where it went wrong, using an approach that: (i) is modified to address the failure(s); and (ii) is approved by SARS before Supplier may recommence performing the Change.

38.3.6. Implementing Urgent Changes

38.3.6.1. Supplier will implement urgent Changes in accordance with SARS’ PPS&G addressing emergency or urgent Change procedures. Where a diversion of resources of Supplier would allow an urgent Change to be implemented more quickly, Supplier will apprise SARS of that option, including the consequences to the Deliverables that the redeployed resources would have performed. If SARS in its sole discretion authorises the redeployment, Supplier will be excused for failing to perform Deliverables in a timely fashion that the redeployed resources would have performed, but solely to the extent of the impact advised by Supplier in advance, and solely to the extent Supplier could not reasonably have performed the affected Deliverables nonetheless using Commercially Reasonable Efforts.

38.3.6.2. Where possible, SARS will organise an emergency meeting of those SARS CAB members whose participation is needed to evaluate, authorise, and provide the resources for an urgent Change.

38.3.6.3. Where time does not permit normal tests to be performed before an urgent Change is made as agreed by SARS, as soon as possible thereafter Supplier will complete all the required stages of the normal testing process.
38.3.7. Procedures for Submitting Changes

Supplier will submit all Changes in accordance with the requirements set out in the SARS PPS&G.

38.3.8. Other Operational Change Management Responsibilities

38.3.8.1. Supplier will attend SARS’ regularly scheduled and ad hoc meetings regarding operational Change management in respect of the Deliverables when called upon to do so by SARS.

38.3.8.2. Supplier’s responsibilities with respect to operational Change management also include the following:

38.3.8.2.1. implementing Changes in a manner that ensures continuity; and

38.3.8.2.2. collecting data on each Change attempted, including the cause of any resulting Incidents or Problems, measures taken to prevent reoccurrence, and impact on end users.

39. PROJECTS AND PROJECT MANAGEMENT SERVICES

Supplier will perform Projects and provide project management including the Deliverables described in this Clause 12 (collectively, "Projects" and "Project Management Services") and will do so in accordance with the processes and procedures set forth or referred to herein and in a manner that interfaces seamlessly and non-disruptively with SARS’ processes and procedures for project management.

39.1. Best Practices

In performing Projects and providing Project Management Services Supplier will apply best practices including with respect to its planning, execution and management of Projects.

39.2. Projects

Supplier’s obligations in relation to Projects will include:

39.2.1. utilising project management methodologies, knowledge, skills, tools, and techniques consistent with leading internationally recognised and accepted project management practices as updated from time to time. Supplier will be responsible for understanding SARS’ requirements, defining the scope of and planning the Project and managing execution to successful completion;

39.2.2. maintaining applicable levels of industry knowledge to provide support of and recommendations for Projects;

39.2.3. managing knowledge transfer and continuity by ensuring that a significant portion of each Project team remains working on the Project from inception until completion of that Project;

39.2.4. unless and to the extent SARS agrees otherwise, developing functional and technical requirements and Project plans, including cost, on-going maintenance support requirements, risk, alternatives and recommendations with specific references to any variances to SARS’ Project plans and requirements;

39.2.5. using Supplier’s methodology for the aspects of Projects being worked upon by Supplier and working with SARS to help ensure that Supplier’s methodology aligns with SARS PPS&G as seamlessly and non-disruptively as possible;

39.2.6. providing a Supplier project manager for each Project. Supplier project managers will be Supplier Personnel for any significant Projects; and

39.2.7. managing all Subcontractors' and Third Party Suppliers' participation in a Project.

39.3. Project Management Services

Supplier’s obligations relating to Project Management Services include:

39.3.1. preparing proposals and plans for Projects for approval by SARS. Except to the extent otherwise agreed by SARS, such proposals and plans will be consistent with SARS’ approved processes and templates and will include:

39.3.1.1. the details of the initiator of the proposed Project or project;

39.3.1.2. the project charter/project definition report for the Project or project;

39.3.1.3. the Project Plan setting forth the Project’s tasks, schedule and Deliverables;

39.3.1.4. the business requirements for the work and the Deliverable(s) to be provided;

39.3.1.5. the functional and technical approach, solution and acceptance criteria;

39.3.1.6. the quantitative and qualitative benefits anticipated to be received by SARS as a result of performing the Project;

39.3.1.7. the total number and type(s) of technicians and other professional and skilled manpower required for the Project;

39.3.1.8. a description of any hardware, software, or other materials or resources required for the Project and on-going support;

39.3.1.9. the Performance Standards to which the Project shall comply;

39.3.1.10. the total projected elapsed time to complete the Project and any time constraints or mutually agreed material assumptions;

39.3.1.11. the total cost of the Project (where applicable, including fees paid to Supplier as well as any costs or expenses to be borne or otherwise retained by SARS), the timing of any such payment(s) and whether the cost is included in the Charges and demonstrating compliance with the agreed rates contained in Appendix D-3 (Material, Personnel and Travel Rates);

39.3.1.12. the on-going annual cost of the Project post-implementation (where applicable, including fees paid to Supplier as well as any costs or expenses to be borne or otherwise retained by SARS), the timing of any such payment(s) and whether the cost is included in the Charges and demonstrating compliance with the agreed rates contained in Appendix D-3 (Material, Personnel and Travel Rates);

39.3.1.13. a rating of the relative risk of the Project and possible alternatives to the Project;

39.3.1.14. any other material assumptions related to the Project, including any support required from SARS or its or Supplier’s Third Party Suppliers in relation to the Deliverables; and

39.3.1.15. any other provisions or information necessary to describe the work needed to complete the Project;

39.3.2. defining scope, Deliverables, milestones, project schedules and anticipated risks for all Projects;

39.3.3. defining and monitoring the support resources required for the Projects;

39.3.4. testing and, as applicable, piloting, integrating and installing technology components to verify that the Project does not cause an unexpected adverse impact to the existing Deliverables or the SARS business and/or IT environment;

39.3.5. managing and co-ordinating the Project with SARS including the applicable SARS project managers and the SARS lead project managers as required, from start until successful completion including liaising as necessary with Third Party Suppliers and acting as a SPOC for SARS;

39.3.6. managing the Project communication with SARS including the applicable SARS project managers and the SARS lead project managers as required, from start until successful completion including liaising as necessary with Third Party Suppliers and acting as a SPOC for SARS;

39.3.7. ensuring immediate notification to the requestor of the Project shortly after sign-off approval is obtained;

39.3.8. meeting with SARS as necessary or reasonably requested by SARS to manage and deliver the Project and Deliverables effectively, including supporting and participating in:

39.3.9. all Project management committees;

39.3.10. related SARS business planning meetings in support of the Projects or SARS project managers, as required to review operations and business plans and make recommendations to support the Project;

39.3.11. co-ordinating changes required by a Project in accordance with the Operational Change Management Procedure;

39.3.12. supplying data as reasonably required by SARS to assist SARS to obtain the financial authorisation for the Project, including assisting SARS to produce the initial and full business cases for the Project as well as progress reports against budgets;

39.3.13. tracking, controlling and reporting Project expenditure on an on-going basis;

39.3.14. ensuring that Changes are submitted to SARS in a timely manner;

39.3.15. assisting with SARS’ preparations of rolling Project portfolios, providing budget estimates for work to be performed by Supplier during the following 12 (twelve) months;

39.3.16. measuring, tracking, and evaluating progress against the Project Plans;

39.3.17. maintaining files of the Project plans and any associated documentation;

39.3.18. addressing the Resolution of Project issues and escalating such issues promptly to the SARS project managers and, where applicable, the SARS lead project manager;

39.3.19. planning, scheduling, conducting and participating in periodic Project planning;

39.3.20. holding status meetings, as applicable, which include a review of the work products or other Deliverables being produced;

39.3.21. co-ordinating and scheduling the attendance of Services personnel as applicable, at such periodic planning, review and status meetings;

39.3.22. reviewing and confirming that the Deliverables meet the completion criteria set out in the applicable Project Plan;

39.3.23. managing the quality of the Project Deliverables;

39.3.24. managing the transition from Project to process;

39.3.25. conducting the Project post-implementation review sessions to identify and minimise the recurrence of any problems or issues; and

39.3.26. preparing the Project history conclusions ('lessons learned') for use on future Projects by Supplier or SARS.

39.4. Project Requirements

39.4.1. Supplier is not authorised to commence any Project work without SARS’ purchase order. With SARS’ approval, for Projects only, Supplier will charge SARS for Project labour on a Time and Materials Basis no greater than the rates set out in Appendix D-3 (Material, Personnel and Travel Rates).

39.4.2. SARS may cancel, postpone, or change a Project that has not commenced upon notice to Supplier. SARS may terminate a Project in advance of its completion upon 14 (fourteen) days prior written notice to Supplier. Supplier will be paid for work performed, and other reasonable expenses (such as hardware and payments to Subcontractors) on a Project that is terminated, up to (and including) the effective date of such termination (unless payment for a longer period is agreed in advance by SARS, such agreement to be in SARS’ sole discretion; provided that Supplier will use Commercially Reasonable Efforts: (i) to redeploy its personnel performing such work as soon as possible upon receipt of notice of termination; (ii) to negotiate into subcontracts provisions permitting Supplier to terminate subcontracts for convenience without payment upon termination of the Project or project by SARS; and (iii) otherwise to mitigate any such expenses (such as by re-using or reselling hardware purchased for the terminated Project or project). Changes to a Project (e.g. schedule, tasks) will be as reasonably required by SARS following the establishment of the Project, and Supplier will use Commercially Reasonable Efforts to accommodate such Changes as soon as practicable.

40. IMACD Services
40.1. In line with SARS’ service orientation the Supplier will provide Install, Move, Add, Change and Dispose (IMACD) services on request.

40.2. Any requested IMACD service will fall within the context of a specific solution and may be encompassed in a Project included in the Work Order and/or purchase order.
40.3. All requested IMACD services will be provided by the supplier in terms of the provisions of “Projects and Project Management Services” described in Clause 12 of Schedule B.

41. OTHER SERVICE MANAGEMENT SERVICES AND TERMS

41.1. Consulting Services

41.1.1. The Supplier will be required to provide SARS with ad hoc advisory services related to the Services, including advising and recommending continuous improvements and possible technological enhancements to SARS, at no additional cost. 

41.1.2. Formal consulting assignments may be engaged on a paid-for basis at the Personnel Rate as provided in the Supplier’s Proposal. Formal paid-for consulting assignments will only be provided on written authorisation by SARS to the Supplier.

41.1.3. Supplier will provide to SARS consulting services as reasonably requested by SARS in accordance with this Clause 14.1 ("Consulting Services"). Unless otherwise expressly provided, all Consulting Services will be provided by Supplier at no additional charge. Where this Agreement expressly authorises Supplier to charge separately for Consulting Services, any such Consulting Services will be provided on a Time and Materials Basis or, if the Parties agree, on a fixed price basis and a Project. Examples of Consulting Services that SARS may request Supplier to perform include:

41.1.4. Future Technology Delivery

Supplier will proactively identify strategies and approaches for future technology delivery within SARS that may provide SARS with efficiency improvement, service improvement or cost reduction opportunities. Supplier will assist SARS in setting SARS’ technology direction and strategy.
41.1.5. Management of Technology Offerings

Supplier will support SARS in the management and representation of technology product and service offerings to its internal clients;

41.1.6. Identification of Product and Enhancement Opportunities

Without limiting the generality of Supplier’s obligations to provide on-going innovation, Supplier will identify product and enhancement opportunities for improved performance, and notify SARS of such opportunities; and

41.1.7. Recommending Improvements

Without limiting Supplier’s backup and restore obligations, Supplier will recommend improvements in procedures and tools, including implementing redundancy measures where required. 
41.2.  Enhancement, Customisation, Development and Integration Services
41.2.1. The Supplier will assist and provide SARS with enhancement, customisation, development and integration services during the lifespan use of the various BDS Solutions, hardware, software and systems.

41.2.2. All modifications to systems hardware and software will be tested in advance and deployed using SARS’ change management processes.

41.3. Training
41.3.1. Supplier will not be required to provide formal training to SARS staff, however, SARS may, from time to time and as and when required, request the Supplier to provide ad hoc technical training services, for example, as part of a Project. Such ad hoc technical training will, as and when required, be provided at the Personnel Rates provided as part of the Supplier’s Proposal

41.3.2. The Supplier will be capable of providing training in the operation of the provided BDS Solution to SARS staff both initially as part of the solution delivery and on request by SARS during the life of a BDS Solution provided by the Supplier.

41.3.3. The Supplier will provide all requested training on a time and materials basis.

41.3.4. The training content is to include at a minimum the following topics:

41.3.4.1. archiving and retrieval of images

41.3.4.2. quality management

41.3.4.3. scanner operating procedures

41.3.4.4. health and safety compliance
41.3.5. The Supplier will provide SARS with generic image recognition training on request.

41.4.  Management and Operational Reporting Services
41.4.1. When requested to do so, the Supplier will collaborate with SARS on a project basis to develop at least the minimum set of reports as described in the Business Requirements Specification.

41.4.2. The Supplier will make every reasonable effort to integrate to SARS Active Directory security system and to log reports to SARS Microsoft SQL server.

APPENDIX B-1: Dependencies

To be agreed to by the Parties before or during Transition


APPENDIX B-2: SITE LIST 
(SCANNER DESCRIPTION AND LOCATION)
	Site


	Town 


	Classification


	Make & Model


	S\N


	Physical Address



	Alberton
	Johannesburg
	Metropolitan
	Fujitsu FI-5950
	000377
	Assessment Building Ground Floor

New Redruth Ext6 

McKinnon Crescent 1450

	Alberton
	Johannesburg
	Metropolitan
	Fujitsu FI-5950
	000376
	

	Alberton
	Johannesburg
	Metropolitan
	Fujitsu FI-5950
	000372
	

	Bellville
	Cape Town
	Metropolitan
	Bowe Bell & Howell Bowe Bell & Howell 8140DCI-US
	MXC8210142
	Cnr Teddington & De Lange St

Sable Centre Ground Floor

Bellville 7530

	Bellville
	Cape Town
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	AAC8210038
	

	Bellville
	Cape Town
	Metropolitan
	Fujitsu FI-5950
	100033
	

	Bloemfontein
	Bloemfontein
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	AAC8210047
	New Central Government Building Ground Floor

Cnr Aliwal Street & Nelson Mandela Drive Bloemfontein 9301

	Bloemfontein
	Bloemfontein
	Metropolitan
	Bowe Bell & Howell 9150DC-EU
	K47444707
	

	Brooklyn
	Pretoria
	Metropolitan
	Bowe Bell & Howell Bowe Bell & Howell 9150DC-EU
	K47444708
	299 Bronkhorst Street Lehae La SARS Block H Ground Floor Brooklyn 0183

	Brooklyn Linton House
	Pretoria
	Metropolitan
	Fujitsu FI-5900
	001038
	209 Fehrsen Street The Bridge Linton House Ground Floor Brooklyn 0183

	Brooklyn
	Pretoria
	Metropolitan
	Kodak Truper 3610
	B7609RD1022
	299 Bronkhorst Street Lehae La SARS Block F First Floor Brooklyn 0183

	Doringkloof
	Pretoria
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	AAC8210043
	Block A Ground Floor 7 Protea street Doringkloof

Centurion 0157

	Doringkloof
	Centurion
	Metropolitan
	Fujitsu FI-5950
	100041
	

	Durban Trescon House
	Durban
	Metropolitan
	Fujitsu FI-5950
	000365
	201 Dr Pixley KaSeme Street Trescon Building 11th Floor

Durban 4000

	Durban Trescon House
	Durban
	Metropolitan
	Fujitsu FI-5950
	000374
	

	East London Old Revenue Building


	East London
	Metropolitan
	Fujitsu FI-5950
	000137
	Old Revenue Building Ground Floor Cnr Terminus & Station Street

East London 5201

	East London Old Revenue Building


	East London
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	AAC8210037
	

	Lebowakgomo


	Polokwane
	Rural
	Fujitsu FI-5950
	100050
	Old Parliamentary Building Block 4 1st Floor Lebowakgomo 0737

	P166
	Cape Town
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	MXC8210141
	22 Hans Strydom Drive P166, SARS Building Ground and 21st Floors

	P166
	Cape Town
	Metropolitan
	Fujitsu FI-5950
	000375
	Cape Town 8000

	Pretoria CBD ROR
	Pretoria
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	AAC8210046
	ROR Building 5th Floor 304 corner Lilian Ngoyi and Francis Baard Street

Pretoria 0001

	Pretoria CBD ROR
	Pretoria
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	AAC8210042
	

	Rissik Street
	Johannesburg
	Metropolitan
	Fujitsu FI-5950
	100040
	4 Rissik Street New Revenue Building 1st Floor

Johannesburg 2001

	Rissik Street
	Johannesburg
	Metropolitan
	Fujitsu FI-5950
	100039
	

	River Walk
	Pretoria
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	AAC8210041
	Riverwalk Office Park, Block A, 41 Matroosberg Road, Garsfontein, Pretoria 0042

	Walker Creek
	Pretoria
	Metropolitan
	Bowe Bell & Howell 8140DCI-US
	AAC8210063
	90 Flourens Ribeiro Walker Creek Ground Floor

Nieuw Muckleneuk 0181


APPENDIX B-3: Reports

The Reports listed below represent SARS’ minimum requirements of what is expected to be provided by the Supplier as applicable
42. Reporting source information
42.1. The Supplier will keep and make available to SARS the following data fields per device at a minimum:

Number of scans
Device service hours

42.2. The Supplier will provide reasonable assistance to SARS in the development of SARS-specific reports that have a dependence on the information from the BDS Solutions.

43. daily / Weekly / Monthly / Annual operational reporting

Daily Operational Reports must be submitted daily before 07h00 on each Business Day and must be submitted via email in a format prescribed by SARS.

43.1. Device Performance Report

43.1.1. status of maintenance tasks
43.1.2. issues found
43.2. Operational management reports, including 

43.2.1. Outstanding Incident and Problem Status;

43.2.2. Incident and Problem completed;

43.2.3. Maintenance completed;

43.2.4. root cause analysis report since the previous report (where applicable); and

43.2.5. Status of planned Changes.

43.3. Monthly operational reports, including
43.3.1. Exception reporting including discrepancies, Excused Performance requests, corrections, deviations from contractual obligations and the like;

43.3.2. recommendations;

43.3.3. trend analysis with 6-month history;

43.3.4. summary of root cause analysis over the reporting period;

43.3.5. financial reporting;

43.3.6. supply chain reporting (providers, costs per services/goods);

43.3.7. use of Parts: new, remanufactured or refurbished; and

43.3.8. summary of important factors affecting delivery.

43.4. Annual Business reports, including
43.4.1. Subcontractor utilisation reporting;

43.4.2. summary of business value added;

43.4.3. cost savings report; and

43.4.4. aggregated summary of monthly Report.
APPENDIX B-4: Escalation Procedures

To be agreed upon by the Parties


APPENDIX B-5: Daily and Monthly Maintenance Schedules
[Note to Bidder: the daily and monthly maintenance schedules will be incorporated in this Appendix during finalisation of the Agreement. The daily and monthly maintenance schedules will. In any event, be not less onerous than the daily and monthly maintenance schedules set out in Appendix C of the Business Requirements Specification]
SCHEDULE C: Service Levels

Appendices and Attachments

	Appendix C-1
	Service Levels and Credits


44. INTRODUCTION

44.1. General

44.1.1. This Schedule C (Service Levels) and its appendices set out the Service Levels that will apply during the Term and the method for calculating any Service Level Credits that may apply if Supplier fails to perform the Deliverables in accordance with such Service Levels.

Appendix C-1 (Service Levels and Credits) sets out the Service Levels, Critical Deliverables and Service Level Credits that apply.

44.1.2. The measurements and Service Levels set forth in this Schedule C (Service Levels) and its appendices will be used to measure Supplier's performance of the Deliverables. During the Term, new Service Levels may be added by SARS or substituted by agreement between the Parties in order to achieve a fair, accurate, and consistent measurement of Supplier's performance of the Deliverables. For example, such additions or substitutions may occur in conjunction with changes to the environment and the introduction of new BDS Solution hardware or Software or means of performance of Deliverables; provided, however, that where such hardware or Software or means of performance of Deliverables is a replacement or upgrade of existing technology, there will be a presumption of equivalent or improved performance.

44.1.3. Supplier will monitor its performance of the Deliverables with respect to the Service Levels on a continuous basis. 

44.1.4. SARS will measure and report on Supplier’s performance of the Deliverables with respect to the Service Levels as set out in this Schedule C (Service Levels). 

44.1.5. Any disputes regarding the accuracy of the Service Level reports produced by the Supplier that cannot be resolved will be escalated in accordance with the dispute resolution procedure set forth in Clause 23 of the Main Agreement.

44.2. Service Levels

44.2.1. Supplier will perform the Deliverables set out in accordance with Appendix C-1 (Service Levels and Credits) with the Service Levels from the Commencement Date.

44.2.2. From the Commencement Date of a Work Order and/or purchase order, Supplier will perform the services in accordance with this Schedule C (Service Levels). Moreover, Supplier will perform the Deliverables promptly, using reasonable skill and care and in a professional and workmanlike manner. Supplier will also perform the Deliverables in accordance with any other Performance Standards specified in the Agreement; and applicable Work Order and/or purchase order. 

44.3. Changes in Service Levels

The Service Levels will change annually upon each anniversary of the Effective Date. SARS and Supplier will review the Service Levels and will make adjustments to them as appropriate to reflect improved performance capabilities associated with advances in the technology and methods used to perform the Deliverables. The Service Levels will be improved over time. 

44.4. Status of Service Level Credits

The following will apply in respect of Service Level Credits: 

44.4.1. Service Level Credits (“Service Level Credits”) are a price adjustment for the relevant period or order as detailed below to reflect the reduced level of Service performed by Supplier. Service Level Credits are not an estimate of the loss or damage that may be suffered by SARS as a result of the Service Level Failure. 

44.4.2. The payment of a Service Level Credit by Supplier is without prejudice to, and will not limit, any right SARS may have to terminate this Agreement and/or seek damages or other remedies at law resulting from such Service Level Failure and any resulting termination.

44.4.3. Notwithstanding the provisions of Clauses 1.4.1 and 1.4.2, any claim for damages resulting from such Service Level Failure, in respect of which a Service Level Credit has already been paid, will be reduced by the amount paid to SARS in respect of that Service Level Credit.

45. PERFORMANCE AGAINST SERVICE LEVELS

45.1. Measurement

45.1.1. Except as otherwise set out in the description of the individual Service Level, Supplier’s performance with respect to the Service Levels will:

45.1.1.1. commence being measured by Supplier on the Commencement Date of an approved Work Order and/or purchase order; and 

45.1.1.2. be measured against Supplier’s Actual Performance of the Deliverables against the Service Levels, not merely a sampling of its performance of such Deliverables. 

45.1.2. Except as otherwise specifically provided herein, SARS will measure and report to the Supplier on performance as required to apply the Service Levels.

45.1.3. SARS will provide web based access to Remedy and Supplier will utilise Remedy to collect, calculate and report data as required to determine Supplier’s compliance with each of the Service Levels.

45.1.4. Unless otherwise specified by SARS, Supplier will be responsible for monitoring performance as required to manage the Service Levels. 

45.2. Time Periods

Except as otherwise specified:

45.2.1. all references to hours will be to actual hours during a calendar day and not to Business Hours; 

45.2.2. all references to time will be to local time at the site at which the Service is being received; 

45.2.3. all references to days, months and quarters will be to calendar days, calendar months and calendar quarters, respectively; and 

45.2.4. where a time period is specified by a number of Business Days it will exclude the first Business Day and include the last Business Day.

45.3. Actions on Failures

45.3.1. In respect of any Service Level Failure, Supplier will:

45.3.1.1. investigate, assemble, and preserve pertinent information with respect to, and report on the causes of, the Incident, including performing an appropriate root cause analysis of each Incident which led to the Service Level Failure; 
45.3.1.2. propose and execute a written corrective action plan;  

45.3.1.3. advise SARS of the status of remedial efforts being undertaken with respect to such Incident. In this respect, Supplier will track the status of such remedial efforts and make available such progress information to SARS as specified by SARS; 

45.3.1.4. minimise the impact of the Incident, correct it, and resume meeting the Service Level as soon as possible once it is corrected; and

45.3.1.5. use Commercially Reasonable Efforts to employ preventive measures to ensure that the Incident does not recur, including allocating additional Supplier Personnel and resources to the performance of the Deliverables and proposing Changes.

45.3.2. Supplier will, on a monthly basis, perform trend analyses on the Service Level performance data. If Supplier or SARS identifies a trend in Service Level performance which reasonably indicates a meaningful risk of a future Service Level Failure, then Supplier will perform a root cause analysis with respect to the trend, report to SARS on its findings and use Commercially Reasonable Efforts (as approved by SARS) to prevent the Service Level Failure from actually occurring. 
45.4. Reporting

SARS will issue a report ("Service Level Report") at the beginning of each month following the month for which the Service Levels are measured, containing the quantified performance of the Supplier for that month with respect to all the Service Levels as defined in this Schedule C (Service Levels).
46. service level credits

46.1. Entitlement to Service Level Credits

46.1.1. Subject to Clause 3.3, for each Service Level Failure occurring during the Term, the Charges for the month following the month in which the Service Level Failure occurred will be reduced by the Service Level Credits calculated in accordance with Clause 3.2.

46.1.2. In no event will the total, aggregate amount of Service Level Credits payable by Supplier for a calendar month exceed 15% (fifteen percent) of the total of all amounts invoiced to SARS by Supplier for such month ("At Risk Amount"), provided however that Pass Through Expenses invoiced in any particular month will not be taken into account in calculating such At Risk Amount.

46.1.3. If Supplier is able to show to SARS’ reasonable satisfaction that:

46.1.3.1. a single triggering event directly causes 2 (two) or more Service Level Failures in any month; and

46.1.3.2. but for such event, none of such Service Level Failures would have occurred,

then SARS will be entitled to receive only a single Service Level Credit (selected by SARS) and Service Level Credits will not apply to such other Service Level Failures.

46.2. Calculation of Service Level Credits

46.2.1. Each of the Service Levels set out in this Schedule C (Service Levels) and its appendices constitutes a single Service Level, even if it has multiple metrics. Supplier must satisfy each metric of those Service Levels with multiple metrics in order to satisfy the Service Level as a whole. If Supplier fails any single metric, Supplier will be deemed to have failed the entire Service Level.
46.2.2. Escalating Service Levels

46.2.2.1. Service Level Credits for each of the Service Levels detailed in Appendix C-1 (Service Levels and Credits) are determined by reference to the time unit in which it is measured (days or hours whichever appropriate) that an event exceeds its Service Level Target in accordance with Appendix C-1 (Service Levels and Credits).

46.2.2.2. Each measured event has a maximum allowable elapsed time within which it must be completed (“Service Level Target”). If the event is not completed within the Service Level Target then:

(a) a Service Level Credit to the value specified, either a percentage (“Service Level Credit Percentage”) of the specified charge will be payable to SARS or a specified fixed amount as indicated in the definition of the Service Level will be payable to SARS; and

(b) for each further period by which the completion of the event exceeds the Service Level Target the Service Level Credit payable will increase to the value specified, either a percentage (“Service Level Credit Increment Percentage”) of the specified charge or a specified fixed amount as indicated in the definition of the Service Level will be payable to SARS.

46.2.3. Regardless of whether the method of calculating Service Level Credits described in Clause 3.2.2 applies, all Service Level Credits will be applied against the first monthly invoice following the month in which the Service Level Failure(s) occurred. Service Level Credits arising in respect of the last month of the Term will be withheld out of the final payment due.

46.3. Excused Performance

46.3.1. Where Supplier can establish to the reasonable satisfaction of SARS that:

46.3.1.1. the cause of its failure or the extent to which it failed to achieve a Service Level was a factor or factors outside of the reasonable control of Supplier; 

46.3.1.2. Supplier would have achieved such Service Level or would not have failed the Service Level to the same extent that it did but for such factor(s); 

46.3.1.3. Supplier used Commercially Reasonable Efforts to perform and achieve that Service Level notwithstanding the presence and impact of such factor(s); and 

46.3.1.4. Supplier is without fault in causing such factor(s),

the Service Level Credit will be reduced by the extent to which such factor(s) satisfying all of the conditions in this Clause 3.3 have affected the Service Level Credit.

The Supplier must make applications, in writing, to SARS regarding excused performance. Such applications must be received by SARS within 3 (three) business days of the end of the month in which the event(s) leading to the Service Level failure occurred.
47. MISCELLANEOUS

General Sections

Descriptions of each of the Service Levels in the 'General' Sections in the appendices to this Schedule C (Service Levels) are intended to summarise each Service Level and will be subject to the full description of the Service Level set out in the remainder of the relevant clause. 
APPENDIX C-1: Service Levels AND CREDITS

Service Levels, Critical Deliverables and Credits for the Deliverables
48. Maintenance AND SUPPORT
48.1. Service Levels

48.1.1. SARS will designate the Maintenance Window of the SARS Sites as of the Commencement Date. SARS may change such designations at SARS’ sole discretion upon no less than 30 (thirty) days’ prior written notice to Supplier.

48.1.2. Supplier must schedule a Maintenance Event for a SARS Site in accordance with the Site’s designated Maintenance Window, at least 30 days in advance, based on the OEM guidelines and with regards to the particular BDS Solution maintenance requirement (i.e. number of scans performed)
48.1.3. Supplier may, due to unforeseen circumstances and then only upon SARS’ written approval obtained no less than 2 (two) Business Days in advance of the scheduled date of a Scheduled Maintenance Event, vary such Maintenance within the parameters contained in Table C-1 below.

48.1.4. SARS may upon no less than 2 (two) Business Days advance written notice to Supplier, vary a Scheduled Maintenance Event.

48.1.5. Changes to Scheduled Maintenance Events do not entitle Supplier to a price adjustment.

48.2. Service Level Credit

In the event that a Checklist for a SARS Site has not been completed, signed off and submitted to SARS in accordance with Clause 3.3 of Schedule B (SOW) (as the scheduled dates may be varied in terms of this Clause 1.2), a Service Level Credit will become payable by the Supplier to SARS. This Service Level Credit will be payable for each SARS Site and for every day that the completion of the Checklist remains outstanding.
Table C-1-1: Adherence to Maintenance Schedules – Service Credits
	Maintenance Service Level Credit Rate

	R 1,500.00 (one thousand, five hundred rand only, including VAT) for every instance of the Supplier deviating from the Checklist, and for which SARS’ prior written approval has not been given.


49. BREAK-FIX

49.1. Service Levels

49.1.1. The Supplier must respond to the Site following an incident report for an in- scope item of equipment within 2 (two) Business Hours of the time of the incident report. Response means that the Supplier must have a suitably qualified technician on Site and must have started with diagnostic and/or repair activities.
49.1.2. The Supplier must repair the faulty item of equipment or have installed a temporary replacement Device (Swap-out Scanner) within 16 (sixteen) Business Hours of the time of the incident report.

49.1.3. The time of the incident report is the time SARS routes the incident report to the SMSP or notifies the SMSP of the incident through SARS BMC Remedy System and as agreed in transition.
Table C-2-1: Break-fix service levels
	Activity
	Target

	Response: Respond to break-fix event. Supplier must be onsite and attending to the incident.
	2 (two) Business hours from the time that SARS reported the break-fix event to the Supplier. 

	Repair: Device repaired or Swap-out device installed.
	16 (sixteen) Business hours from the time SARS reported the break-fix event to the Supplier.


49.2. Service Level Credit

In the event that the Supplier does not meet the target service level response and repair times the following service credits will be payable by the Supplier to SARS.
Table C-2-2: Break-fix service levels
	Break-fix Service Level Credit Rate

	R 1,500.00 (one thousand, five hundred rand only including VAT) for every instance that the Supplier did not have a Device repaired or Swap-out device installed and an additional R1,500 (one thousand, five hundred rand only including VAT) for every 16 (sixteen) Business Hour period by which the Supplier has missed the Repair Service Level Target.


50. Standard CHARGEABLE Services Service Levels

The Supplier must have completed the performance of a Standard Defined Service within 2 Business Days of having received the purchase order for such service by SARS. In the case of a Move, the Service Level is deemed to exclude the time during which the Device is physically under the control of the courier.
Table C-3-1: Standard Chargeable Services Service Level Target
	Activity
	Target

	Complete a request for a Standard Chargeable Service
	2 (two) Business Days from the time that SARS requested the Standard Chargeable Service. In the case of a Move, the time the Device is under the control of the courier is excluded. 


50.1. Service Level Credit

In the event that the Supplier does not meet the target service level response and repair times the following service credits will be payable by the Supplier to SARS.

Table C-3-2: Standard Chargeable Services Service Level Target
	Standard Chargeable Services Service Level Credit Rate

	R 1,500.00 (one thousand, five hundred rand only including VAT) for every instance that the Supplier did not complete the Standard Chargeable Service within the Service Level Target and an additional R1,500 (one thousand, five hundred rand only including VAT) for every 2 (two) Business Day period by which the Supplier has missed the Service Level Target.


51. SERVICE LEVEL: General Obligations 

51.1. General
The General Obligations Service Level measures the Supplier compliance to all Supplier obligations in this Agreement. The Supplier is expected to adhere to all obligations and deliverables contracted for in the Agreement and upon the non-performance of any obligation or non-delivery of a specified deliverable within the timeframes specified in the Agreement the General Obligations Service Level will be missed if:

51.1.1. SARS has given notice to the Supplier, by delivering a written notice to the Supplier Service Delivery Manager of the fact that an obligation in the Agreement has not been performed; and 

51.1.2. the Supplier fails to perform the obligation within 14 days of SARS giving such notice to the Supplier.

The provisions of this General Obligations Service Level and/or payment by the Supplier of Service Level Credits with regard to the General Obligations Service Level does not in any way limit any right or recourse SARS may have to enforce the performance of any obligation in this Agreement nor limit SARS’ right to seek remedies for the non-performance of any obligation in this Agreement.

The payment of a Service Level Credit by the Supplier in no way releases the Supplier from the future timeous performance of any obligation in this Agreement.
	General Obligations Service Level Credit Rates

	Service Level
	Service Level Credit

	For each obligation contained in the Agreement that is not performed within 14 (fourteen) days’ of the notice by SARS to the Supplier Service Delivery Manager of the Supplier’s failure to perform any obligation in the Agreement timeously.
	R 1,000 (One Thousand Rand)

	Service Level Credit Increment
	R 1,000 (One Thousand Rand) for every 14 (fourteen) days’ for which the obligation contained in Agreement is not performed after notice by SARS has been given to the Supplier Account Executive or Service Delivery Manager of the Supplier’s failure to perform an obligation.


51.2. Example

The Supplier fails to deliver the Asset Management Services (as detailed in Clause 8 of Schedule B (SOW)). SARS notifies the Supplier and the Supplier rectifies the service 30 days after being notified. The General Obligations Service Level Service Level Credit will be calculated as R2, 000. (R1,000 for not delivering the report within 14 (fourteen) days of the notification and another R1,000 for not delivering the report within a further 14 days after that.)

SCHEDULE D: PRICING, INVOICING AND PAYMENTS

Appendices and Attachments

	Appendix D-1
	Implementation Charges

	Appendix D-2
	Supply, Maintenance and Break-fix Charges

	Appendix D-3
	Material, Personnel and Travel Rates

	Appendix D-4
	Pricing Adjustment

	Appendix D-5
	Pricing Catalogue


SCHEDULE D: PRICING, INVOICING AND PAYMENTS
52. GENERAL

52.1. General

52.1.1. This Schedule D (Pricing, Invoicing and Payments) describes how the Charges payable by SARS to Supplier pursuant to this Agreement must be calculated and invoiced.

52.1.2. The Charges for Deliverables in respect of a Work Order will commence on the Commencement Date as stated in such Work Order.

52.1.3. The Charges payable by SARS are set forth in the Work Orders.

52.1.4. The prices set out in the Appendices to this Schedule D (Pricing, Invoicing and Payments) (with the relevant CPI, Forex and AA-travel adjustments applied in accordance with Clause 10.3 of this Schedule D), form an upper bound for the pricing submitted by the Supplier in response to RFQs that may be issued by SARS from time to time.
52.1.5. The Charges are the only amounts payable by SARS to Supplier for the Deliverables or otherwise in connection with this Agreement and no other or separate charges, expenses, costs or other amounts incurred by Supplier will be chargeable to or payable by SARS to Supplier. 

52.1.6. Unless specifically provided otherwise in this Agreement, the Charges will include all incidental expenses (e.g. travel and lodging) that Supplier incurs in performing the Deliverables. Charges for Pass Through Expenses (as contemplated in Clause 8 below) must similarly include all incidental expenses.

52.1.7. There will be no changes to the Charges except to the extent: 

52.1.7.1. required under Clause 1.4 below;

52.1.7.2. permitted under Clause 10 below;
52.1.7.3. required under Clause 11 below;
52.1.7.4. required under Clause 12 below;

52.1.7.5. required under Clause 14 below;
52.1.7.6. permitted by SARS under Clause 25.5.4.3 of the Main Agreement or;
52.1.7.7. required under Clause 22 of the Main Agreement.

52.1.8. Supplier will not be entitled to unilaterally: (i) impose or seek payment of any amounts or charges under the Agreement other than the Charges; (ii) establish any new types of charges under the Agreement; and/or (iii) modify any of the Charges under the Agreement.

52.1.9. References to: (i) "days" will be to calendar days; (ii) "months" will be to calendar months; and (iii) "quarters" will be to calendar quarters, unless a more specific reference is given. References to "years" will be to Contract Years, unless a more specific reference is given.

52.2. Currency

The Charges must be stated in South African Rand and will be invoiced and paid in South African Rand. 
52.3. Taxes

52.3.1. All Charges and Unit Rates are VAT inclusive and include all applicable taxes, duties and levies.

52.3.2. Supplier will comply with all Applicable Laws relating to tax and tax invoices. In addition, Supplier will comply with all SARS’ requirements for invoicing taxes.
52.3.3. Each Party will be responsible for: any real estate taxes and real estate transfer taxes on real estate it acquires, owns or leases; for any wage taxes levied on wages for employees employed by the relevant Party in connection with the provision or the receipt of the Deliverables and for taxes based on its net or gross income, in particular corporate income tax and trade tax. 
52.3.4. Except for value added taxes, the general tax risk allocation principle as set out in Clause 1.3.3 will apply mutatis mutandis with respect to all taxes that are not addressed in Clause 1.3.4 in particular, including taxes levied outside South Africa.
52.3.5. The Supplier will be responsible for any taxes levied by a regulator or other government authority that are assessed on goods and services used or consumed by the Supplier in providing the Deliverables. .
52.4. Cost Reduction
52.4.1. In consultation with SARS, Supplier will continually investigate methods to reduce the Charges.
52.4.2. Without limiting the generality of its obligations under Clause 1.4.1 Supplier will:

52.4.2.1. use Commercially Reasonable Efforts to identify methodologies, processes, solutions and technologies that SARS or the Supplier may employ to reduce Incidents and Problems; and
52.4.2.2. model the effects of the methodologies, processes, solutions and technologies at different levels and mixes of consumption; and 
52.4.2.3. periodically report (but no less frequently than annually) on such efforts and make recommendations to SARS regarding steps SARS, Supplier or both may take to reduce the Charges.

52.5. Cost Review Meetings

52.5.1. Within 60 (sixty) days prior to the Adjustment Date defined in Clause 10.1 below, and at such other times as SARS may reasonably request, the Parties will meet to:

52.5.1.1. formally review the Charges;

52.5.1.2. formally review the extent to which Supplier is achieving all efficiencies in its performance of the Deliverables to the extent reasonably possible; and

52.5.1.3. consider whether the Agreement is achieving its objective of providing SARS the Deliverables in accordance with the Performance Standards at the lowest possible prices.

Each such meeting being referred to as a "Cost Review Meeting".

52.5.2. At each Cost Review Meeting, Supplier will be prepared to discuss, and will discuss: (i) proposals arising from Supplier’s report under Clause 1.4 above; (ii) any specific issues that SARS wishes to discuss; and/or (iii) any other pertinent matter.

52.5.3. During Cost Review Meetings, Supplier, having analysed the Charges in detail in advance of such review, will propose, and the Parties will discuss and consider, changes that can reasonably be expected to result in a reduction of the cost of the Deliverables to SARS. Such changes may relate to, for example: SARS’ business processes; the technology used to provide and deliver, or to receive and use, the Deliverables; Supplier Personnel; Supplier’s processes; and/or the selection and use of Subcontractors and Third Party Suppliers.

52.5.4. Supplier will schedule Cost Review Meetings by giving SARS at least 45 (forty five) days prior notice. Supplier will use Commercially Reasonable Efforts to co-ordinate with SARS before scheduling the review. The foregoing notwithstanding, SARS will be entitled to schedule a Cost Review Meeting at any time that SARS deems fit. A Cost Review Meeting will run for such period of time as is reasonably required by SARS. All Cost Review Meetings will take place at a venue designated by SARS.

52.5.5. In order to prepare for and participate in any Cost Review Meeting, Supplier will make available such resources as are reasonably required: (i) to analyse SARS consumption and the cost of the Deliverables to SARS; (ii) to perform all of the tasks and activities described in this Clause 1.5 associated with such Cost Review Meeting; and (iii) otherwise to maximise the likelihood that such Cost Review Meetings will result in a reduction in the Charges and the cost of the Deliverables to SARS. The Parties acknowledge and agree that the application of this provision will not result in any changes to the Agreement, Deliverables or Service Levels unless set forth in a formal amendment to the Agreement pursuant to Clause 25.4.3 of the Main Agreement.

52.5.6. Without limiting the generality of the foregoing, at least 5 (five) Business Days prior to the commencement of each Cost Review Meeting, Supplier will provide SARS with a draft description of any proposals Supplier intends to make during the Cost Review Meeting, including per Work Order any charges or Charge adjustments proposed by Supplier in order to implement any such proposals, or resulting from their implementation, as well as projections of any changes to the costs of the Deliverables to SARS resulting from such proposal.

52.5.7. If SARS decides (at its sole discretion) to implement any such proposals, Supplier will promptly implement them or (at SARS request) assist SARS to implement them, as applicable.

52.5.8. Supplier acknowledges and agrees that the process described in this Clause 1.5 is critical to enable the Parties to achieve their price/performance objectives during the Term.

52.6. Travel and Incidental Charges

Should Supplier be required to travel at SARS’ insistence other than as set out in this Agreement, such travel will be Charged on a Pass Through Expense Basis and will be limited to travel, subsistence and accommodation which expenses will be pre-approved in writing (including by e-mail) by SARS.

53. Charges

53.1. Charges – Specific Charges Requirements

53.1.1. Except as expressly provided otherwise in this Agreement, the only amounts payable by SARS for any Deliverables will be the Charges and applicable taxes as and to the extent Supplier generally charges them to its customers of similar services, all provided that such amount is specified in a Work Order to this Agreement signed by both Parties.
53.1.2. Supplier will waive expedite charges for any Deliverables ordered under the Agreement. There will be no limit on the number of expedite requests.

53.1.3. SARS will have the right to reschedule or delay installation due dates for service elements or equipment without incurring any increased or separate charges.

53.1.4. Supplier will not charge SARS for any Third Party service components provided by the Supplier for which costs are incurred after expiry of SARS’ notice of cancellation of a service component to Supplier.

53.1.5. Supplier represents and warrants that the Unit Rates and any other rates or Charges set forth in Work Orders constitute the totality of all of the Charges (all costs to SARS are included in these rates) for all of the Deliverables. SARS will not be charged any amounts that are not set forth in Work Orders for any of the Deliverables.
53.2. No Minimums

No minimum charges are applicable in relation to this Agreement. If there is an inconsistency between the Agreement and Supplier’s tariffs or other regulatory filings which precludes SARS from receiving all of the rights and benefits provided for by the Agreement, then Supplier will amend the tariff or otherwise resolve the inconsistency to provide such rights or benefits to SARS. If that is not possible, SARS will have the right to terminate upon 60 (sixty) days prior written notice (given any time within 90 (ninety) days after Supplier notifies SARS in writing of any such discrepancy) any or all of the affected Deliverables with no liability (other than paying for Deliverables properly provided prior to the effective date of such termination).

54. INVOICING AND PAYMENT

54.1. Invoicing 

54.1.1. Supplier will invoice SARS monthly for the Charges on a milestone basis (as set out in the relevant Work Order), in arrears on or before the 5th (fifth) Business Day of the month following the month in which the Deliverables were supplied. 
54.1.2. Each invoice will contain or have attached such information, and be in such form and on such media as SARS may reasonably request including a completed and signed off input asset sheet in accordance with SARS procedures.
54.1.3. Subject to Clause 3.1.4 below, invoiced Charges will be reduced: (i) by 1 (one) percent if SARS does not receive the invoice with such information and in such form and on such media as SARS may reasonably request by the 20th (twentieth) day of the month in which Supplier is obligated to deliver such invoice; and (ii) by an additional 1 (one) percent for each month thereafter.

54.1.4. Regardless of anything else in this Agreement, SARS will not be obliged to pay any amounts that are invoiced more than 120 (one hundred and twenty) days after the Deliverables were supplied.

54.1.5. Each invoice will consist of or have attached: 

54.1.5.1. a statement of the total amount due. In addition, at SARS’ request, Supplier will provide to SARS the calculation of the Charges under the algorithms of this Schedule D (Pricing, Invoicing and Payments) or as set out in the relevant Work Order;

54.1.5.2. the Supplier’s estimate of the Charges that were approved by SARS for any work performed by Supplier Personnel on a Time and Materials Basis prior to commencement of such work;

54.1.5.3. if so requested by SARS, copies of daily time cards signed by an authorised SARS representative and the reference number generated by the SARS service desk for any work performed by Supplier Personnel on a Time and Materials Basis; 

54.1.5.4. amount due per site per Device

54.1.5.5. site use for Device billing purpose 

54.1.5.6. a valid SARS purchase order number; and

54.1.5.7. any additional details and information reasonably specified by SARS, in the format reasonably specified by SARS from time to time.

54.1.6. Supplier will send the invoices to the department designated by SARS from time to time and provide copies of the invoices to other SARS contacts as may be designated by SARS from time to time.

54.1.7. Supplier will maintain complete and accurate records of, and supporting documentation for, the amounts invoiced to and payments made by SARS in accordance with International Financial Reporting Standards (IFRS).

54.1.8. Within 2 (two) Business Days after SARS’ request, Supplier must provide SARS with any other documentation or information reasonably required in order to verify: (i) the accuracy of the Charges on an invoice; and (ii) an invoice’s compliance with the requirements of this Agreement.

54.1.9. In the event that the documentation requested by SARS as per Clause 3.1.8 above has not been supplied to SARS within the time period specified in Clause 3.1.8, Supplier must issue a credit note to SARS for the related invoice within 5 (five) Business Days from the receipt of the request for additional information as per Clause 3.1.8.

54.1.10. Supplier will verify that each invoice is complete, accurate, that it conforms to the requirements of this Agreement (including by carrying out detailed checks of each invoice) and that invoice rates are as stated in the relevant Work Orders. 
54.1.11. Supplier will, at no additional Charge, provide appropriately skilled Supplier Personnel as SARS’ point of contact for answering invoicing queries. Such individuals will respond promptly to any billing queries.

54.1.12. At no additional charge to SARS, Supplier will review all of its invoices submitted to SARS during the first 3 (three) months of a Work Order term and certify in writing that each invoice was calculated correctly, including using the correct Charges and Unit Rates set out in the Agreement and only invoicing for Deliverables actually being provided. Supplier will provide this certification within 15 (fifteen) days after it submits each such invoice. If Supplier discovers discrepancies in an invoice submitted to SARS within the first 3 (three) months pursuant to this procedure, it will reissue such invoice and such invoice will be deemed to have been ‘received’ (for purposes of calculating the payment due date) by SARS on the date that SARS receives the corrected invoice.

54.1.13. Supplier will, at no additional charge to SARS and within 60 (sixty) days following the end of each subsequent calendar quarter, review and validate each invoice that it issued to SARS during such quarter. Supplier will provide SARS with a reconciliation report listing the results including exception reports, errors and a complete reconciliation of invoices to actual required invoice amounts. Supplier will promptly credit any amounts that were improperly invoiced and may issue a supplemental invoice with respect to amounts that Supplier discovers could have been invoiced but were not invoiced.

54.1.14. Supplier may round invoiced amounts only once per invoice, at the highest summary (or aggregate) level.

54.1.15. Supplier will provide SARS with the option of implementing, at any time during the Term, invoicing and payment in a mutually agreed electronic, digital, EDI or Web-based format, within 90 (ninety) days of SARS’ request at no additional cost to SARS. In addition, Supplier will provide hard copies of invoices where required under Applicable Law and in the format, and with the information and detail, required by Applicable Law.

54.1.16. Supplier will invoice all Charges within 60 (sixty) days after providing the Deliverables giving rise to such Charges.

54.2. Payment

54.2.1. SARS will pay undisputed Charges to Supplier within 30 (thirty) days following receipt of each invoice provided such invoice is accurate and meets the requirements of this Agreement.
54.2.2. SARS may set off any amounts due by Supplier pursuant to this Agreement against any Charges payable by SARS pursuant to this Agreement. If the amounts payable by Supplier to SARS exceed the Charges payable by SARS to Supplier pursuant to an outstanding invoice under all the Work Orders then, at SARS’ option, Supplier will either: (i) issue a credit note for the net amount which SARS may set off against any other invoices rendered by Supplier; or (ii) pay the amount to SARS.

54.3. Disputed Charges and Invoicing Errors

54.3.1. SARS may withhold payment of Charges that SARS disputes in good faith (or, if the disputed Charges have already been paid, SARS may withhold an equal amount from a later payment), including disputes in respect of an error in an invoice or an amount paid. If SARS withholds any such amount:

54.3.1.1. SARS will promptly notify Supplier that it is disputing such Charges; and

54.3.1.2. the Parties will promptly address such dispute in accordance with Clause 23 of the Main Agreement.

54.3.2. If the dispute relates to (or, in the case of disputed Charges that have already been paid, is equal to) only certain of the Charges included on an invoice, then SARS will pay the undisputed amounts in accordance with Clause 3.2.1 above.

54.4. If an invoice is identified by either Party as incorrect, then Supplier must submit a Credit Note to SARS within 3 (three) Business Days. A new corrected invoice can be submitted once the accuracy has been verified by Supplier’s Finance Manager. If the amount has been paid; Supplier will refund any overpayments with interest (calculated at the Agreement Interest Rate) calculated from the date of SARS’ payment to the date of the refund both dates inclusive. SARS will not be responsible for paying interest on undercharged amounts, if any. 
55. Calculation of Charges

55.1. Charges must include all the Supplier operational related costs (e.g. printing faxing, telephone photocopy, office space etc.) 

55.2. There will be no separate or additional charges to SARS apart from the Charges.

55.3. For the avoidance of doubt, charges for the performance of Asset, Incident, Problem and Operational Change Management Services will be included in these Charges.

56. Charges on a monthly basis
Where a Charge is designated as a Monthly charge for a Deliverable, such Charge will be the only charge made in respect of such Deliverable and will be charged at monthly intervals in arrears. The only change to the amounts paid in respect of Deliverables for which a monthly charge is levied will be made on the Adjustment Date and in accordance with Clause 10 below.
57. CHARGES ON A TIME AND MATERIALS BASIS

57.1. General

57.1.1. Charges in respect of Material, Personnel and Travel in a Work Order may not exceed the Material, Personnel and Travel Rates as set out in Appendix D-3 of this Schedule D (Pricing, Invoicing and Payments).
57.1.2. Personnel Rates (by skill classification) are set forth in Appendix D-3 (Material, Personnel and Travel Rates) on an hourly, daily, monthly and quarterly basis. If there is no Personnel Rate for a skill classification required for the performance of the work to be performed on a Time and Materials Basis, Supplier’s rate for such skill set will be the rate for the next closest, lowest skill set specified in Appendix D-3 (Material, Personnel and Travel Rates).
57.1.3. Charges for travel will be calculated by multiplication of Site Distance with the Distance Rates set forth in Appendix D-3 (Material, Personnel and Travel Rates) on a Business Hour or After Hours basis. If there is no Travel Distance specified for a site at which Deliverables are required on a Time and Material basis the Site Distance for the site will be specified by the Supplier in its response to an RFQ issued by SARS to Supplier (Ad Hoc Travel Charge).

57.2. Chargeable Time

57.2.1. The Supplier Personnel will accurately complete daily time sheets on a concurrent basis showing the actual time spent performing the work that is chargeable on a Time and Materials Basis. Such time sheets will be verified and signed by an authorised SARS representative before submission of the associated Time and Material Based Charges.

57.2.2. All work to be performed on a Time and Materials Basis will be performed by Supplier in a productive and efficient manner (including using Supplier Personnel charged at the lowest appropriate rate).

57.2.3. SARS will not be charged (and will not be liable to pay) for any time spent by Supplier Personnel in remedying Supplier errors.

58. CHANGES TO SARS STANDARDS 

If after the Effective Date, SARS materially changes any of the standards under Clause 4.4 of Schedule E (Governance) and solely as a result of such change Supplier is unable to avoid a material change to the Deliverables, then such change to the Deliverables will be addressed as a Restricted Solution. 
59. PASS THROUGH ExPENSES

59.1. Any Pass Through Expenses will be subject to prior approval by SARS and will be charged to SARS on a Pass Through Expense Basis. If SARS so requires, the Supplier must obtain 3 (three) quotations for items to be procured on a Pass Through Expense basis. 

59.2. Supplier will use Commercially Reasonable Efforts to minimise the cost of goods and Deliverables provided to SARS on a Pass Through Expense Basis. SARS, at its sole discretion, may audit the price charged by Supplier for item(s) procured by Supplier for SARS on a Pass Through Basis. If the price charged by Supplier is more than 10% (ten percent) greater than the market related price, as determined by SARS, for the same item then SARS will be entitled to demand a full refund of the price charged by the Supplier for the item. In determining the market related price for the item(s), SARS should show the general availability of such item(s) at the market-related price taking into account the geographic area, quantities, urgency, quality and other circumstances under which the Supplier had procured such item(s).
59.3. Materials procured on a Pass Through Expense Basis will be acquired in SARS’ name and SARS will have all right, title and interest in such materials.

59.4. Supplier must procure any goods or services related to the Deliverables, on behalf of SARS on a Pass Through Expense Basis, should SARS so require.

59.5. Charges for Parts and Consumables

59.5.1. Supplier will only be entitled to charge for Parts and consumables in the fulfilment of break-fix obligations where SARS has incurred liability for the associated Incident or Problem. Liability will only be incurred by SARS if the Supplier can show to SARS to SARS’ reasonable satisfaction, that the Incident or Problem has been caused by a wilful or negligent act by SARS’ personnel or if the Incident or Problem is a result of a damage causing event of nature or of a Third Party.

59.5.2. The Supplier must, after performing diagnosis of an Incident and Problem but prior to initiating the repair activities, notify SARS of the potential of SARS incurring liability for the Incident or Problem and provide a quote for the charges for such Parts and consumables necessary for the repair. In the absence of SARS receiving such notification, the Incident or Problem will be deemed to have resulted from normal wear and tear and the Supplier will be liable to perform break-fix activities and the cost of Parts and consumables must be provided as part of the monthly break-fix charge and no additional charge will be incurred by SARS.

59.5.3. In the event the Supplier has notified SARS, as contemplated in Clause 8.5.2, of the potential of SARS incurring liability for the Break-fix activity, then:

59.5.3.1. The Supplier must perform all activities to restore the BDS Solution’s availability that can be performed without the potential of SARS incurring liability for Parts and consumables.
59.5.3.2. On authorisation from SARS, the Supplier must proceed to perform all Break-fix activities, including the provision of Parts and consumables to restore the BDS Solution’s availability.

59.5.4. Within 5 (five) business days, the Supplier must meet with SARS to determine the root cause of the Incident or Problem and to determine the liability for the Charges for Parts and consumables. In the event the Supplier can show SARS, to its reasonable satisfaction, that SARS has incurred liability for the Parts and/or consumables, the Supplier may charge SARS for such Parts and consumables but in no event greater than the amount quoted to SARS after the initial diagnosis. The Supplier may only charge for such Parts and / or consumables on a Pass Through Expenses Basis.
59.5.5. SARS may audit Supplier’s compliance with the provisions of this Clause 8.5 in accordance with Clause 21 of the Main Agreement and upon SARS’ request the Supplier must produce the original supporting documentation to SARS.
59.6. Charges for Third Party solution elements
In the event that Supplier’s solution proposed, in a response to an RFQ issued by SARS, contains elements supplied by a Third Party the Supplier may charge a mark-up on the Third Party’s price for such elements that must be equal to or less than [mark-up percent]% ([mark-up percent in words]).[Note to Bidder: Mark-up percentage will be populated from SARS RFP 17-2012 5-2-x Pricing Response Template - Tower x]

SARS may audit Supplier’s compliance with the provisions of this Clause 8.6 in accordance with Clause 21 of the Main Agreement and upon SARS’ request the Supplier must produce the original supporting documentation to SARS.
60. DISENGAGEMENT ASSISTANCE

Supplier may charge for Disengagement Assistance only in accordance with the provisions of Schedule F (Disengagement Assistance).

61. PRICE ADJUSTMENTS AND ADJUSTMENT DATES

61.1. The Charges will be adjusted on the first Adjustment Date set out hereinafter and on each anniversary thereof ("Adjustment Date") to take account of adjustments in Supplier’s labour costs, travel and the costs of consumables, but only to the extent set forth in this Clause 10. The first Adjustment Date will be 1 April 2014.
61.2. Charges in respect of a Work Order will be adjusted as per Clause 10.1 on the first Adjustment Date following the Commencement Date of the Work Order and on each anniversary of that Adjustment Date. 

61.3. Adjustment of CPI, Forex-based and AA travel-based Charges 

Percentages in Appendix D-4 (Pricing Adjustments) will be used as a guideline in the calculation of the adjustments of CPI, Forex-based and AA travel-based Charges effective on the Adjustment Date and will be calculated as follows:

Adjusted price = [(1+ (A*B) + (D*E) + (F*G))*C]

	Where:
	A =
	the actual change in the Rand/US Dollar exchange rate (defined below) at the Adjustment Date calculated as follows:

A=(F1 – F2)/(F2)

Where: F1 is the ruling Rand / US Dollar Exchange Rate on the Adjustment Date. (For example if the Adjustment Date is 1 April 2016, F1 will the ruling Rand / US Dollar Exchange Rate on 1 April 2016).

F2 is ruling Rand / US Dollar Exchange Rate (F1) used at the previous Adjustment Date. (Where this is to be used in the calculation for the Adjustment Date of 1 April 2016, F2 will be the ruling AA travel index on 1 April 2015).

The ruling Rand / US Dollar Exchange Rate is the Rand price of the US Dollar on the date in question as published by Standard Bank South Africa (“SBSA”) (or its equivalent successor in title) Should SBSA cease publishing Rand price of the US Dollar or substantially change the content or format thereof SARS will by notice to Supplier substitute another appropriate equivalent measure of the Rand price of the US Dollar.

	
	B =
	the Forex Sensitivity Factor. Forex Sensitivity Factor is set forth in Appendix D-4 (Pricing Adjustments).

	
	D =
	the actual inflation at the Adjustment Date calculated as follows:
D=(CPI1 – CPI2)/(CPI2)

Where : CPI1 is the consumer price index for the month of the Adjustment Date.  (For example if the Adjustment Date is 1 April 2016, CPI1 will be that of April 2016).

CPI2 is the consumer price index (CPI1) used at the previous Adjustment Date. (Where this is to be used in the calculation for the Adjustment Date of 1 April 2016, CPI2 will be the consumer price index for April 2015).
The consumer price index is the consumer price index (CPI) for the month in question as published by Statistics South Africa (“SSA”) (or its equivalent successor in title) Should SSA cease publishing the CPI or substantially change the content or format thereof SARS will by notice to Supplier substitute another appropriate equivalent measure of CPI.

	
	E =
	the Inflation Sensitivity Factor. The Inflation Sensitivity Factor is set forth in Appendix D-4 (Pricing Adjustments).

	:
	F=
	the actual increase in travel costs (defined below) at the Adjustment Date calculated as follows:

A=(AA1 – AA2)/(AA2)

Where: AA1 is the ruling AA Travel Index on the Adjustment Date. (For example if the Adjustment Date is 1 April 2016, AA1 will the ruling AA Travel Index on 1 April 2016).

AA2 is the ruling AA Travel Index (AA1) used at the previous Adjustment Date. (Where this is to be used in the calculation for the Adjustment Date of 1 April 2016, AA2 will be the ruling AA Travel Index on 1 April 2015).

The ruling AA Travel Index is the ruling Total Vehicle Operating Cost calculated on a 1800cc petrol vehicle of cost R125,000 that travels an annual distance of 40,000km travel index on the date in question as published by the Automobile Association of South Africa (“AA”) (or its equivalent successor in title) Should the AA cease publishing the AA travel index or substantially change the content or format thereof SARS will by notice to Supplier substitute another appropriate equivalent measure of the AA Travel Index.

	
	G =
	the AA Travel Sensitivity Factor. The AA Travel Sensitivity Factor is set forth in Appendix D-4 (Pricing Adjustments).

	
	C =
	Charges set out in Work Orders in the previous Contract Year.


62. EXTRAORDINARY EVENTS

62.1. In the case of an Extraordinary Event (defined in Clause 11.2 below), Supplier’s Charges will, on prior approval by SARS, be equitably adjusted.

62.2. "Extraordinary Event" means:

62.2.1. a governmental reorganisation;

62.2.2. a change in law; or

62.2.3. the addition, reduction, or other elimination of a significant 'Line of Operations' or other similar organisational change to SARS; and

which Supplier is able to show, to SARS’ reasonable satisfaction, has a material impact on Supplier's cost structure in respect of the Deliverables.

63. TERMINATION CHARGES

SARS will under no circumstances be liable for any termination charges under this Agreement.

64. CESSATION UPON PARTIAL TERMINATION OR REDUCTION IN REQUIREMENTS

In the event that SARS exercises its rights pursuant to the Main Agreement to:

64.1. provide itself, or retain Third Parties to provide, any or all of the Deliverables (Clauses 4.11.3 and 20.3.2.1 of the Main Agreement); or

64.2. partially terminate the Deliverables (Clauses 20.3.2.2 and 24 of the Main Agreement);

then any Charges that relate to the Deliverables that are no longer being performed will no longer be chargeable to or payable by SARS.

65. SERVICE Level CREDITS

The Charges will be adjusted by the application of Service Level Credits.

66. PAYMENT SCHEDULE
Payment for the implementation of a BDS Solution will be made according to the following payment schedule (the percentages indicated below are the proportion of the total price for the BDS Solution)
66.1. 40% upon delivery of all hardware and software components of the BDS Solution to the site intended for installation and commissioning

66.2. 40% upon sign off of the Acceptance Criteria 

66.3. 20% upon completion of a period of at least 30 (thirty) continuous days in accordance with its Documentation and the applicable Work Order and/or purchase order, without an outage (other than an outage attributable solely to user error) and without exhibiting a material defect or deficiency

APPENDIX D-1: Implementation CHARGES

Appendix D-2: Acquisition, Maintenance and (Support) Break-Fix Charges
Appendix D-3: MATERIAL, PERSONNEL AND TRAVEL RATES
Appendix D-4: PRICING Adjustments

Appendix D-5: Pricing Catalogue
Note: To be provided by the Supplier during the term of this Agreement
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SCHEDULE E: GOVERNANCE

67. INTRODUCTION

This Schedule E (Governance) details the terms which are relevant to and which will govern Supplier’s management of its performance of the Deliverables and SARS’ management of Supplier.

68. CHANGE

68.1. Technology Refresh

Supplier will ensure that the Software and hardware it uses and/or provides in connection with its performance of the Deliverables, including measurement, management and monitoring Tools: 

68.1.1. are current and proven;

68.1.2. are supported by the applicable maintenance provider’s maintenance agreement;

68.1.3. support the Maintenance and Break-fix of in scope BDS Solution standards;

68.1.4. support Supplier’s obligation to perform the Deliverables in terms of its obligations under this Agreement (including the Performance Standards); and 

68.1.5. where applicable to the Deliverables, are compatible with the SARS Software and hardware.

68.2. Notwithstanding the foregoing, Supplier will have sole responsibility for the cost of purchasing and replacing its own assets as required for it to meet its obligation to perform the Deliverables in terms of its obligations under this Agreement (including the Performance Standards).

69. REVIEWS

69.1. Innovation

Without limiting the generality of Supplier’s other obligations under this Agreement, Supplier will on an annual basis: 

69.1.1. seek to: (i) identify innovative ways to reduce SARS internal and external costs associated with the Deliverables, including the Charges; and (ii) increase functionality of the Deliverables, in each case evaluating SARS’ use of technology and considering whether changes to such use or to technology would reduce SARS’ internal and external costs or increase the business value provided by the BDS Solution;

69.1.2. summarise the results of Supplier’s efforts under Clause 3.1.1 in the form of proposals, including recommendations regarding ways to achieve the goals articulated in Clause 3.1.1;

69.1.3. analyse and evaluate the proposals referred to in Clause 3.1.2 and any similar proposals reasonably made by SARS; and

69.1.4. implement such proposals with SARS’ approval.

69.2. Annual Review of Deliverables and Service Levels

The Parties will perform an annual review of the Deliverables and the Service Levels to determine whether: (i) Supplier is meeting its obligations in Clause 1.2 of Schedule C (Service Levels) to improve its level of Service throughout the Term; and (ii) the specific Service Levels required of Supplier should be more favourable to SARS than those set out in Schedule C (Service Levels). Upon completion of this review, Supplier will propose all potential improvements to the Service Levels for SARS’ review and approval.

69.3. Annual Review of Charges

In addition to the Cost Review Meetings detailed in Clause 1.5 of Schedule D (Pricing, Invoicing and Payments), the Parties will perform an annual review of the Charges (including any expenses or Charges charged on a Pass Through Expense Basis and/or a Time and Materials Basis under the Agreement) and Supplier’s efforts and success in fulfilling its obligations set out in Clause 1.4 of Schedule D (Pricing, Invoicing and Payments). As part of these periodic reviews, Supplier will provide a description of the success to date in fulfilling such obligations including analyses of: (i) any reduction in Charges and Pass Through Expenses; and (ii) potential savings achieved or anticipated.

70. PROJECT AND CONTRACT MANAGEMENT

70.1. Steering Committee

The Parties will form a steering committee to facilitate communications between them ("Steering Committee"). The Steering Committee will be composed of the SARS Contract Executive (and at such Executive’s election, other SARS Personnel) and Service Delivery Manager.

70.2. Reports 

Supplier will provide SARS with the reports reasonably required by SARS, including the reports set out in Appendix B-3 (Reports). The format, content and frequency of such reports will be as is reasonably required by SARS.

70.3. Meetings

70.3.1. Within 30 (thirty) days of the Commencement Date of a Work Order and/or purchase order, Supplier will propose for SARS’ review and approval a set, or an amended set if such a set has been proposed by Supplier and approved by SARS regarding a previous Work Order and/or purchase order, of monthly, annual and other periodic meetings to be held between representatives of SARS and Supplier.

70.3.2. As of the Commencement Date in Clause 4.3.1, such proposed set should include the following or as is set out in the Work Order and/or purchase order:

70.3.2.1. a monthly meeting to be held by the SARS Contract Executive (and at such Executive’s election, other members of SARS contract management team) and the Service Delivery Manager to discuss day-to-day operations, the status of on-going and planned activities including changes that might adversely affect performance, and such other matters as appropriate;

70.3.2.2. a quarterly management meeting of the Steering Committee to: (i) review the monthly performance reports for each month during the quarter; (ii) review Supplier’s overall performance under the Agreement; (iii) review progress on the resolution of issues; (iv) provide a strategic outlook for the systems requirements of SARS; and (v) discuss such other matters as appropriate;

70.3.2.3. an annual meeting of senior management of the Parties to review relevant relationship, contract and performance issues; and

70.3.2.4. such other meetings between SARS and Supplier Personnel as may be reasonably requested by SARS and as may be necessary to address relevant relationship, contract and performance issues.

70.3.3. Supplier will prepare and circulate an agenda sufficiently in advance of each such meeting to give participants an opportunity to prepare for the meeting. Supplier will incorporate into such agenda items that SARS desires to discuss. At the request of SARS, Supplier will prepare and circulate minutes promptly after a meeting for review and approval by SARS.

70.4. SARS Policies, Procedures, Standards and Guidelines

70.4.1. Compliance with Policies

Supplier will comply with the following (and to the extent that the same issue is addressed by two or more of these policies or procedures, Supplier will comply with the higher standard):

70.4.1.1. SARS PPS&G, as such policies and procedures may be changed in terms of Clauses 4.4.3 and 4.4.4; and

70.4.1.2. Supplier’s standard policies and procedures that relate to the performance of the Deliverables or Supplier’s other obligations under this Agreement (to the extent that they do not conflict with the SARS Policies or the other provisions of this Agreement) ("Supplier Policies"). Supplier will provide copies of the Supplier Policies (including any amendments, updates or replacements) to SARS.

70.4.2. SARS PPS&G as at the Effective Date are attached hereto as Appendix E-2 (SARS PPS&G).

[Note to the Bidder: Appendix E-2 (SARS PPS&G) will be established prior to the Effective Date.]

70.4.3. If SARS changes the SARS PPS&G, or introduces new standard policies and procedures that are applicable to the Deliverables, SARS will provide Supplier with reasonable notice, and a copy, of same. The pricing impact (if any) of such a change will be addressed in terms of Clause 7 of Schedule D (Pricing, Invoicing and Payments).
70.4.4. Changes to the Supplier Policies will not result in an increase in the Charges or in any other costs to be borne by SARS (e.g. Pass Through Expenses, internal cost).

70.5. Process and Procedures Library

70.5.1. As part of the Deliverables, Supplier, in consultation with SARS, will prepare a Process and Procedures Library within 30 (thirty) days detailing the operational and management processes by which the Supplier will perform and deliver the Deliverables under this Agreement. The Process and Procedures Library will also include: 

70.5.1.1. change control processes;

70.5.1.2. incident management processes;

70.5.1.3. problem management processes;

70.5.1.4. project management processes; 

70.5.1.5. reporting processes; and

70.5.1.6. various administrative processes including invoicing practices.

70.5.2. The Process and Procedures Library will be suitable and accessible for use by SARS Personnel to understand how Supplier will provide the Deliverables and to enable SARS and SARS’ internal and external auditors to verify and audit the manner in which the Supplier is providing the Deliverables.

70.5.3. The Supplier will develop the Process and Procedures Library for SARS’ review and approval, and obtain SARS’ review and approval of an integrated Process and Procedures Library for all of the Deliverables within 30 (thirty) days of the Commencement Date. Failure to provide a final draft that is reasonably acceptable to SARS within the aforementioned time period will be a material breach of the Agreement. SARS will provide detailed and reasonable comments on each draft within 15 (fifteen) Business Days after receipt of any draft and Supplier will incorporate such comments in the next draft.

Supplier will update the Process and Procedures Library on an on-going basis during the Term to reflect changes in the operations or procedures described therein. Supplier will provide updates to the Process and Procedures Library to SARS on the 5th (fifth) business day of each month during the Term or review and approval.

70.5.4. The Supplier will perform the Deliverables in terms of the Process and Procedures Library provided that, in the event there is a conflict between the provisions of this Agreement and the provisions of the Process and Procedures Library, the provisions of this Agreement will take precedence. Moreover, the Process and Procedures Library may not: (i) be contrary to the scope of Deliverables; or (ii) modify any of the terms or conditions of this Agreement. Without limiting the generality of Supplier’s obligation to perform the Deliverables in terms of the Performance Standards, Supplier may, in terms of Clause 4.4.1, use existing SARS procedures prior to the approval of the Process and Procedures Library.

70.6. On-site service delivery manager
70.6.1. SARS, may at any time, demand that a senior member of the Supplier’s personnel, (the “Service Delivery Manager”) be placed at SARS’ head office on a full-time basis. The Service Delivery Manager will act as a liaison between SARS and the Supplier for all matters related to the Deliverables. The Supplier, on receiving notice from SARS that the Supplier must place a Service Delivery Manager at SARS’ head office shall cause the Service Delivery Manager to be placed at SARS’ head office within 60 (sixty) days.

70.6.2. SARS may, at any time, by giving not less than 45 (forty-five) days’ notice, require that the Supplier remove the Service Delivery Manager from the premises at SARS head office. No charges will be made by the Supplier for the Service Delivery Manager after the Service Delivery Manager has been removed from the site.

70.6.3. The Supplier will charge for the Service Delivery Manager on a Time and Material basis in accordance with the Monthly Personnel Rates.
71. Work Order 

71.1. The Parties may, from time to time, include under the Agreement, Work Orders pertaining to new Deliverables, Projects or changes to the Deliverables provided by the Supplier to SARS under the Agreement, substantially in accordance with the Work Order template annexed hereto as Appendix M-1 (Form of a Work Order).

71.2. The provisions of this Agreement will apply to each and every Work Order and and/or purchase order issued under this Agreement.

71.3. The Supplier will provide the Deliverables to the Customer subject to the terms and conditions of this Agreement generally and in particular subject to the terms and conditions set forth in the relevant Work Order and/or purchase order provided that a Work Order and/or purchase order may amend the terms and conditions of this Agreement only with respect to the subject matter of such Work Order and/or purchase order.

APPENDIX E-1: Key Supplier Positions
72. KEy Supplier Position
When Supplier is required to provide a Service Delivery Manager by SARS, the Service Delivery Manager position will be a Key Supplier Position and the person appointed to the position will be regarded as Key Supplier Personnel.
APPENDIX E-2: SARS PPS&G

APPENDIX E-3: Form of a Work order

THIS WORK ORDER NO. ______________ dated as of [____________] (the ‘Work Order Commencement Date’) is being executed pursuant to the BDS Solutions Agreement between South African Revenue Service ("SARS”) and Company (Registration No._____________________) ("Supplier”) dated as of [____________], the terms of which are incorporated herein by reference (the “Work Order”). Capitalised terms used but not defined herein shall have the meanings given to them under Annexure A (Glossary) to the aforesaid Agreement.
73. DESCRIPTION OF THE SERVICES

[Note to the Parties: Please insert a description of the Deliverables under this BDS Solutions Agreement. Identify Supplier resources, hardware to be provided by Supplier and Third Party Software to be provided by Supplier.]

74. DURATION/DELIVERABLES AND TIMELINE 

[Note to the Parties: delete whichever is not applicable]

74.1. This Work Order will commence on the Work Order Commencement Date and will terminate on [____________] unless extended or terminated earlier in accordance with the Agreement.

74.2. Supplier shall procure, modify, plan, design, develop and/or implement the Deliverables that are identified and described in Table B-1.

[Note to the Parties: In the case of Projects, please identify each Deliverable and provide the other information required to complete Table B-1]
	Table B-1

	Name of Deliverable
	Description
	Key Milestones and Timeline

	
	
	

	
	
	

	
	
	


[Note to the Parties: In the case of New Deliverables and/or applicable maintenance and support, please identify the scope of the New Service and provide the other information required to complete Table B-2]
	Table B-2

	Scope
	Description

	
	

	
	

	
	


75. SERVICE LEVELS AND SERVICE LEVEL CREDITS

75.1. SUPPLIER CHARGES 

Supplier’s Charges for Deliverables of this Work Order under the BDS Solutions Agreement shall be the amount of R [____________] in accordance with Table B-3 below:
	Table B-3

	Name of Deliverable/New Service
	Allocated Portion of the Fixed Price

	
	

	
	

	Total:
	


[Note to the Parties: Please list the name of each Deliverable identified in Tables B-4 and take note of Payment Milestones for each such Deliverable/New Service as set out in Table B-3. Table B-4 may be adapted to suit the requirements]
	Table B-4

	Name of Deliverable
	Payment Milestones for such Deliverable
	Amount to be Paid Upon Achievement of Milestone
	Dates that Payment Milestones are to be Achieved

	
	
	
	

	
	
	
	

	
	
	
	

	Total:
	
	
	


[Signature blocks appear on the next page.]

The Parties’ duly authorised representatives hereby confirm their acceptance of this Work Order. 
	Company: 
Signature: ___________________ 
Full names: __________________ 
Title: ________________________ 
Date: ________________________
Company: 
Signature: ___________________ 
Full names: __________________ 
Title: ________________________ 
Date: ________________________

	South African Revenue Service

Signature: ___________________ 
Full names: __________________ 
Title: ________________________ 
Date: ________________________
South African Revenue Service

Signature: ___________________ 
Full names: __________________ 
Title: ________________________ 
Date: ________________________



APPENDIX E-4: Form OF CHARGE Adjustment Acceptance

1. We refer to the BDS Solutions Agreement (the “Agreement”) which commenced on [____________] concluded between South African Revenue Service (“SARS”) and Company (Registration No.___________________ (the “Supplier”).

2. In terms of the aforesaid Agreement, the Supplier provides to SARS, inter alia, the Deliverables (as defined in the Agreement), at a charge to be reviewed by the Parties annually.

3. Therefore in accordance with Clause 10 of Schedule D (Pricing, Invoicing and Payments) of the Agreement, it is hereby recorded that the Parties have reached consensus that the Charges are amended as per the attached pricing tables.

4. The Agreement is hereby amended and the Charges as per paragraph 3 above will apply with effect from [____________] until [____________].

[Signature blocks appear on the next page.]

The Parties’ duly authorised representatives hereby confirm their acceptance of the terms and conditions set out above. 
	Company 
Signature: ___________________ 
Full names: __________________ 
Title: ________________________ 
Date: ________________________
Company 
Signature: ___________________ 
Full names: __________________ 
Title: ________________________ 
Date: ________________________

	South African Revenue Service

Signature: ___________________ 
Full names: __________________ 
Title: ________________________ 
Date: ________________________
South African Revenue Service

Signature: ___________________ 
Full names: __________________ 
Title: ________________________ 
Date: ________________________



SCHEDULE F: Disengagement Assistance

76. GENERAL

76.1. Supplier will, during the Disengagement Assistance Period provide to SARS, or at SARS’ request to a Successor (where SARS is not the Successor), without interruption or degradation of the Deliverables: (i) such termination/expiration assistance as SARS may request to facilitate the transition of the Deliverables to SARS or a Successor; and (ii) to the extent applicable, hardware and Software, ("Disengagement Assistance").

76.2. Disengagement Assistance provided to SARS prior to the effective date of termination or expiration will be chargeable by Supplier to SARS only to the extent that the appointment of additional resources (above and beyond those resources used in providing the Deliverables) is strictly necessary for Supplier to provide such assistance and provided Supplier has notified SARS of such appointment and SARS has pre-approved such appointment (and related charges) in writing, which approval will be exercised at SARS’ sole discretion. Supplier will use Commercially Reasonable Efforts to perform the Disengagement Assistance without deploying additional resources. Disengagement Assistance provided to SARS after the effective date of termination or expiration pre-approved by SARS in writing in SARS sole discretion, will be chargeable to SARS on a Time and Materials Basis in accordance with the Personnel Rates. Charges related to materials will be treated on a Pass Through Expense Basis and be pre-approved by SARS in writing, in SARS sole discretion.

76.3. Disengagement Assistance will include the provision of all information and assistance requested by SARS and necessary to ensure the seamless transition of Deliverables and functions being performed by Supplier or its agents to the Successor. Disengagement Assistance may include capacity planning, consulting services, facilities planning, telecommunications planning, Software configuration, reviewing all system Software with a new vendor, generating machine readable listings of source code, uploading production databases, providing parallel processing, testing, and providing such other assistance as is described in this Schedule F (Disengagement Assistance). The Supplier shall document all information, knowledge transfer and the like, keep it up to date and provide such documentation to SARS, in a format acceptable to SARS, as part of Disengagement Assistance.

76.4. Supplier will perform the Disengagement Assistance in a manner such that (to the extent within Supplier’s control): 

76.4.1. the Terminated Deliverables are transferred to the Successor in an efficient and orderly manner; 

76.4.2. the impact on SARS’ operations (including SARS Personnel) and the internal and Third Party costs incurred by SARS in transferring the Terminated Deliverables are minimised;

76.4.3. the Terminated Deliverables continue to be performed by Supplier until the Termination Date has occurred without disruption or deterioration except as approved by SARS and included in the Disengagement Assistance Plan;

76.4.4. any disruption or deterioration of the Terminated Deliverables following the Termination Date (except as approved by SARS and included in the Disengagement Assistance Plan) is minimised; 

76.4.5. there is a knowledge transfer as part of which SARS and/or the Successor are provided with all information held by Supplier (or a Subcontractor) that is required to perform services replacing or reasonably equivalent to the Terminated Deliverables following the Termination Date; and

76.4.6. SARS is able, at its option, to receive services similar to the Terminated Deliverables, independently of the Supplier following termination, including by the transfer to the SARS or the Successor of the resources specified in Clause 3 of this Schedule F (Disengagement Assistance).

76.5. If there is more than one Successor, then Supplier will perform the Disengagement Assistance in respect of each Successor.

76.6. Approach to disengagement

SARS will be entitled to determine on notice to Supplier the approach to be taken in respect of the transfer of the Terminated Deliverables, including that: 

76.6.1. the transfer of the Terminated Deliverables from Supplier to a Successor may either occur:

76.6.1.1. on the Termination Date; or

76.6.1.2. over a period prior and up to the Termination Date in accordance with a timetable, specified by SARS with a corresponding adjustment of the Charges in accordance with Clause 13 of Schedule D (Pricing, Invoicing and Payments), provided that all Terminated Deliverables will cease being performed by Supplier no later than the Termination Date; and

76.6.2. interim changes are made to the Deliverables to enable the transfer of the Terminated Deliverables.

76.7. Disengagement Assistance Plan

76.7.1. A plan (the Disengagement Assistance Plan) will be developed for each transfer of Terminated Deliverables. SARS will elect whether the Disengagement Assistance Plan is to be developed by SARS or in whole or part by Supplier. 
76.7.2. If SARS elects to develop the Disengagement Assistance Plan (or any part thereof), SARS will provide the Disengagement Assistance Plan to Supplier.  

76.7.3. If SARS elects for Supplier to develop all or part of the Disengagement Assistance Plan, then:

76.7.3.1. a detailed draft that complies with this Agreement will be delivered to SARS for its comments and review by:

(a) in the case of expiry of the Term, 6 (six) months prior to the end of the Term; or

(b) in all other cases, 10 (ten) Business Days following the date of delivery of a notice of termination or a notice to reduce the scope of the Deliverables.

76.7.3.2. Supplier will incorporate SARS’ reasonable comments and changes into the Disengagement Assistance Plan (and any subsequent version of the Disengagement Assistance Plan) and finalise the Disengagement Assistance Plan within 15 (fifteen) days following receipt of the same; and

76.7.3.3. the final Disengagement Assistance Plan will be subject to the written approval of SARS (not to be unreasonably withheld). 

76.7.4. The Disengagement Assistance Plan will clearly and in detail:

76.7.4.1. give effect to any approach to the Disengagement Assistance specified by SARS in accordance with Clause 1.6;

76.7.4.2. describe actions to be taken by Supplier in performing the Disengagement Assistance (without limitation to any other actions requested by SARS pursuant to this Schedule F (Disengagement Assistance) during the Disengagement Assistance Period);

76.7.4.3. subject to Clause 1.7.7, describe in detail any SARS and/or Successor tasks (including an estimate of the specific staffing required);

76.7.4.4. describe how any transfer of assets and contracts will be achieved;

76.7.4.5. specify the detailed information that will be provided (having regard to the categories in Appendix F-1 (Disengagement Assistance Data));

76.7.4.6. set out the timetable for the transfer of each element of the Terminated Deliverables (including key milestones to track the progress of the transfer); and

76.7.4.7. specify reasonable acceptance criteria and testing procedures to confirm whether the transfer of the Terminated Deliverables has been successfully completed.

76.7.5. Following SARS’ approval of/and authorisation to proceed with the final Disengagement Assistance Plan, Supplier will perform the Disengagement Assistance in accordance with the Disengagement Assistance Plan.

76.7.6. During the Disengagement Assistance Period, both Parties may propose changes to the Disengagement Assistance Plan and Supplier will proactively recommend changes that are necessary or desirable. Any changes to the Disengagement Assistance Plan will be subject to the other Party’s approval (not to be unreasonably withheld).

76.7.7. SARS (or Successor) tasks to be performed in respect of Disengagement Assistance will only apply where:

76.7.7.1. the task is reasonable and there is no other practical manner in which Supplier can perform the Disengagement Assistance without such task being performed by SARS or a Successor; or

76.7.7.2. SARS notifies Supplier that SARS wishes to perform such task.

76.8. Disengagement Assistance Management

76.8.1. Supplier will appoint a senior project manager as its "Disengagement Assistance Manager" who will be responsible for the overall performance of the Disengagement Assistance and who will be the primary point of contact for SARS in respect of the Disengagement Assistance during the Disengagement Assistance Period. Supplier will appoint such representative by the relevant date specified in Clause 1.7.3.1.
76.8.2. SARS will appoint a senior project manager as its "SARS Disengagement Assistance Manager" who will be the primary point of contact for Supplier during the Disengagement Assistance Period.

76.8.3. Both Parties will use Commercially Reasonable Efforts to ensure that any Disengagement Assistance issues or disputes are resolved promptly by the Disengagement Assistance Managers. Any disputes that cannot be resolved will be escalated in accordance with the dispute resolution procedure set forth in Clause 23 of the Main Agreement.

76.8.4. Supplier will manage the Disengagement Assistance in accordance with SARS’ reasonable directions, including:

76.8.4.1. resolving any Incidents or problems arising with respect to the Disengagement Assistance; 

76.8.4.2. defining an escalation process, as approved by SARS, to be used if there is a failure in any part of the disengagement;

76.8.4.3. establishing, as directed by SARS, the necessary communications and interfaces between SARS, Supplier, the Successor and the Subcontractors; and subject to the provisions of Clause 1.2 above, providing individuals with the required expertise to perform Disengagement Assistance.

76.8.5. Supplier will monitor progress of all tasks and responsibilities in the Disengagement Assistance Plan (whether the responsibility of Supplier, SARS or any Third Party) against the Disengagement Assistance Plan and promptly escalate to SARS any failures (or potential failures) to perform any tasks or responsibilities, including failures by SARS or the Successor.  

76.8.6. Supplier will provide reports to SARS not less than once a week which:

76.8.6.1. describe the progress of the Disengagement Assistance against the Disengagement Assistance Plan; and

76.8.6.2. identify any risks encountered during the performance of the Disengagement Assistance and propose steps to mitigate such risks.

76.8.7. The Disengagement Assistance Managers appointed pursuant to Clauses 1.8.1 and 1.8.2 above will meet on a weekly basis (or as otherwise required by SARS) during the Disengagement Assistance Period to review the status of the Disengagement Assistance Plan.

76.8.8. SARS may appoint a Successor during the Disengagement Assistance Period to manage Supplier's performance of the Disengagement Assistance and any Terminated Deliverables. Supplier will follow the direction of such Successor only to the extent that:

76.8.8.1. Supplier would be obliged to follow SARS’ directions under this Agreement; and 

76.8.8.2. SARS has authorised the Successor and notified Supplier of such authorisation.

76.9. Confidentiality and Security Compliance

76.9.1. Prior to a Successor (other than SARS) being provided with any Supplier Confidential Information as part of Disengagement Assistance, SARS will enter into a confidentiality agreement with the Successor on terms substantially similar to those set out in Clause 15 of the Main Agreement or as otherwise agreed by the Parties. 

76.9.2. SARS will procure that any Successor entering any Supplier or Subcontractor facilities in connection with the Terminated Deliverables will comply with Supplier’s reasonable security and site regulations and policies notified to SARS in advance.

77. SPECIFIC Disengagement ASSISTANCE REQUIREMENTS

77.1. Bid Assistance

77.1.1. At any time during the Term (whether before or during the Disengagement Assistance Period), Supplier will, as requested by SARS, reasonably co-operate and promptly provide assistance with any bid or tender process that SARS runs in relation to any of the Terminated Deliverables (or potential Terminated Deliverables) including:

77.1.1.1. providing information, reports and data for inclusion in SARS’ request for information and request for proposals;

77.1.1.2. answering questions raised by potential Successors; and

77.1.1.3. allowing potential Successors to perform reasonable due diligence activities in respect of the relevant Deliverables, including providing reasonable access to facilities from where the Deliverables are performed (subject to Supplier’s reasonable security requirements), Supplier support systems and Supplier Personnel (including personnel located off SARS Sites); provided that such due diligence will be performed in such a reasonable manner so that it does not materially disrupt Service performance (unless SARS excuses such disruption in advance, in writing).

77.1.2. The bid assistance to be performed pursuant to Clause 2.1.1 above will be at least to the level that would be required for reasonably skilled and experienced Third Party suppliers to:

77.1.2.1. prepare an informed, non-qualified offer for the relevant Terminated Deliverables; and

77.1.2.2. not be disadvantaged compared to Supplier (if Supplier is invited to participate) in respect of access to information; and

in any event, be no less than the co-operation and assistance provided by SARS to Supplier prior to the Effective Date.

77.2. Return of Materials

Supplier will provide SARS with (or destroy) the SARS Confidential Information in accordance with Clause 15.8 of the Main Agreement. 

77.3. Information 

77.3.1. As requested by SARS, Supplier will promptly (and in any event within 5 (five) Business Days following the request) provide SARS with and permit SARS to share with the Successor if the Successor is not SARS: 

77.3.1.1. the information and data listed in Appendix F-1 (Disengagement Assistance Data), subject to any timing restrictions specified in that appendix;  

77.3.1.2. any other information relating to the Deliverables which would be reasonably required by a reasonably skilled and experienced provider of services to continue to perform the Deliverables without disruption or deterioration following the Termination Date.

77.3.2. Subject to Clause 1.8 above, SARS may provide to a Successor (or potential Successor): (a) the information identified in Clause 2.3.1; and (b) the Agreement. 

77.3.3. Supplier will provide updates to the information provided pursuant to this Schedule F (Disengagement Assistance), during the Disengagement Assistance Period.

77.4. Knowledge Transfer

Supplier will provide knowledge transfer services to the Successor (and SARS where SARS is not the Successor) as reasonably required by SARS, including:

77.4.1. explaining procedures, standards and operations used to perform the Terminated Deliverables;

77.4.2. answering questions in respect of the information provided pursuant to Clause 2.3 above; and

77.4.3. for reasonable periods during the Disengagement Assistance Period prior to the Termination Date, allowing Successor personnel to work alongside Supplier Personnel on a collaborative basis, to shadow their role and enable knowledge transfer and SARS may, at its discretion on a Time and Materials Basis, extend this Agreement for shadowing purposes as set out in this Clause 2.4.3.
77.5. Co-operation

As requested by SARS, Supplier will co-operate with (and procure that the Subcontractors co-operate with) the Successor during the Disengagement Assistance Period.

77.6. Change Freeze

Supplier will, unless otherwise approved by SARS, ensure that during the 1 (one) month period prior to the Termination Date no material changes are made to:

77.6.1. the Terminated Deliverables (including to any hardware, Software or other facilities used to perform the Terminated Deliverables), other than changes necessary for the continued performance of the Deliverables in accordance with the Performance Standards; and

77.6.2. any hardware, Software or contracts that SARS has the right to acquire in accordance with Clause 3 below.

77.7. Backlogs

Supplier will perform its obligations under this Agreement so that there is not an unreasonable backlog of requests for support or resolution of Incidents as at the Termination Date. The final payment of invoices under this Agreement shall be withheld until the agreed backlog has been cleared.

77.8. Business Continuity

Supplier will provide the following assistance to support SARS’ requirements for business continuity:

77.8.1. where SARS is not the Successor, informing Successors of SARS’ then-current policies and procedures with regard to backup and disaster recovery relating to the Terminated Deliverables;

77.8.2. arranging for additional overlapping coverage or support through the Run Down Period to minimise disruption in the event of an outage during the Run Down Period; and

77.8.3. as requested by SARS, assisting in disaster recovery testing during the Run Down Period in accordance with the processes and procedures detailed in the Process and Procedures Library.

78. TRANSFER OF ASSETS AND GRANT OF RIGHTS 

78.1. Option to purchase hardware

78.1.1. At SARS’ election, Supplier will sell to SARS some or all of the hardware used primarily to provide the Deliverables to SARS. Supplier will sell hardware that SARS elects to purchase under this provision at the lesser of fair market value or net book value. For this purpose, fair market value will be determined by a registered valuator designated by SARS. 
By the relevant date as contemplated in Clause 1.7.3.1 above, Supplier will provide a list of any hardware that is owned by Supplier or a Subcontractor and is used primarily to provide the Deliverables to SARS. The list will specify for each item of hardware: the manufacturer, model, configuration, age, location, function in the provision of the Deliverables and net book value.

78.1.2. If SARS elects to purchase hardware pursuant to Clause 3.1.1 above, then-
78.1.2.1. as requested by SARS, Supplier will de-commission the purchased hardware and prepare it for transportation (including packaging) or provide it for collection by SARS or the Successor;

78.1.2.2. risk in the purchased hardware will pass to SARS only upon collection by SARS or upon delivery to SARS; and

78.1.2.3. Supplier will execute or provide any title, bills of sale, invoices or other documents as may be required to give effect to this Clause 3.1 and to perfect the transfer of title to SARS or the Successor.

78.1.3. If SARS elects not to purchase any such hardware, Supplier will be responsible for the re-use or safe disposal of the same (including, if it contains any SARS data, cleansing the same to the standards specified in this Agreement).

78.1.4. Supplier will provide SARS, the Successor or both (as specified by SARS) with such assistance as is reasonably required to ensure the migration of SARS’ Software, SARS data or SARS-provided resources from any hardware which SARS does not wish to acquire to alternative hardware designated by SARS, or secure deletion (as required by SARS).

78.1.5. At SARS’ election, Supplier will assign to SARS some or all of the Third Party contracts relating to hardware used primarily to provide the Deliverables to SARS. Supplier will be responsible for obtaining, at its sole cost and expense, any Required Consents necessary for the assignment of the applicable lease. 

78.2. Assignment of contracts

78.2.1. SARS or a Successor (where SARS is not the Successor) will have the option (exercisable by SARS on a contract by contract basis) to assume contracts for any Deliverables provided by Third Parties to Supplier and used exclusively by Supplier to provide Deliverables to SARS. Supplier will take all steps necessary to formally assign such contracts to SARS. In respect of Third Party Contracts, Supplier will, where required by SARS, use Commercially Reasonable Efforts to arrange for the provision of the Deliverables by the Third Party to SARS under terms at least as favourable as those in the Third Party Contract.

78.2.2. Supplier will provide further information about such contracts in accordance with Appendix F-1 (Disengagement Assistance Data). 

APPENDIX F-1: Disengagement Assistance Data

The Disengagement Assistance Data consists of-
79. THIRD PARTY CONTRACTS

In respect of each Third Party contract entered into by Supplier (or by a Subcontractor) in relation to the Deliverables, including contracts with Subcontractors, and warranties, maintenance agreements and leases relating to hardware and licences and maintenance agreements relating to Software:

79.1. the type of contract, such as maintenance or support services;

79.2. a description of the service being provided;

79.3. whether the contract exclusively relates to the Deliverables;

79.4. whether the contract can be assigned or novated;

79.5. the licences, rights or permissions granted under the contract by the Third Party;

79.6. amounts payable under the terms of such contract;

79.7. the remaining term of contract and termination rights; 

79.8. contact details of the Third Party;

79.9. a history of dealings with the Third Party (including performance histories against service levels that may be in effect with respect to such Third Party);

79.10. a list of projects or unfilled orders in progress and the status of each; and

79.11. a copy of each of the contracts with each Third Party.

80. Other Information 

80.1. A copy of all documents in the Process and Procedures Library required to provide the Deliverables to SARS;
80.2. Configuration documentation

80.3. Site designs
80.4. A list of any Tools, systems, hardware, assets, Software, processes and procedures that are necessary to perform the Deliverables that will not be transferred to the Successor;

80.5. All Software back-ups of systems used to perform the Deliverables;

80.6. Any security features, passwords and password control policies that the Successor needs to know to continue to perform the Deliverables;

80.7. Key support contact details for Supplier Personnel and Third Party suppliers (excluding Subcontractors), including a contact listing of current potential alternative sources of resources, including skilled labour and spare hardware and parts; and

80.8. Work volumes, staffing requirements, actual Service Levels and information on historical performance for each Service component during the preceding 12 (twelve) months.

SCHEDULE G: Request for Proposal

SCHEDULE H: Supplier PROPOSAL

Due to the size of the Supplier Proposal, same can be found and accessed on the Supplier Proposal discs and hard copies submitted by the Supplier
SCHEDULE I: Broad-Based Black Economic Empowerment

1. This Schedule I (BBBEE) sets out, amongst other things, the minimum BEE status that the Supplier undertakes and warrants will be maintained for duration of the term.

2. In this Schedule I (BBBEE) the provisions of the Act and the Codes (defined below) will apply mutatis mutandis to any words and expressions, the meaning of which for purposes of this Schedule I (BBBEE) are not defined in this Clause 2, and unless the context indicates a contrary intention, the following words and expressions bear the meanings assigned to them and cognate expressions bear corresponding meanings-
2.1. "Act" means the Broad-based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003);

2.2. "BBBEE" means broad-based black economic empowerment; 

2.3. "BEE Data" means without limitation, all the underlying data relating to an Entity which has been relied upon or utilised by a Verification Agency for the purposes of issuing a Verification Certificate in respect of an Entity's BEE Status;

2.4. "BEE Status" means the BEE Status of an Entity based on its Generic Scorecard (or the QSE scorecard, as may be applicable) as measured and certified by a Verification Agency in accordance with the applicable Codes and, in accordance with the following compliance bands:
	BEE Status
	Qualification

	Level 1 (One) Contributor
	≥ 100 points on the Generic Scorecard

	Level 2 (Two) Contributor
	≥ 85 but <100 points on the Generic Scorecard

	Level 3 (Three) Contributor
	≥ 75 but <85 on the Generic Scorecard

	Level 4 (Four) Contributor
	≥ 65 but <75 on the Generic Scorecard

	Level 5 (Five) Contributor
	≥ 55 but <65 on the Generic Scorecard

	Level 6 (Six) Contributor
	≥ 45 but <55 on the Generic Scorecard

	Level 7 (Seven) Contributor
	≥ 40 but <45 on the Generic Scorecard

	Level 8 (Eight) Contributor
	≥ 30 but <40 on the Generic Scorecard

	Non-Compliant Contributor
	< 30 on the Generic Scorecard


or, the compliance bands applicable to QSE's under the Codes, as the case may be;

2.5. "Codes" mean generally, the Codes of Good Practice on Black Economic Empowerment gazetted by the Minister of Trade and Industry under Clause 9 of the Act on 9 February 2007 and the specific Code applicable;

2.6. "Entity" means for purposes of this Schedule I (BBBEE), the Supplier and any subsidiary of the Supplier specifically cited as a subsidiary in the Verification Certificate of the Supplier's group of companies;

2.7. "Element" means the measurable quantitative or qualitative elements of the Generic Scorecard (or the QSE scorecard, as may be applicable), being Ownership, Management, Employment Equity, Skills Development, Preferential Procurement, Enterprise Development and Socio-Economic Development Initiatives, and each of the specific scorecards relating to these elements, measured in accordance with the respective Codes;

2.8. "Generic Scorecard" means the following balanced BEE scorecard included in Code 000 Statement 000:
	Element
	Weighting
	Code Series Reference

	Ownership
	20 points
	100

	Management control
	10 points
	200

	Employment equity
	15 points
	300

	Skills development
	15 points
	400

	Preferential procurement
	20 points
	500

	Enterprise Development
	15 points
	600

	Socio-economic Development Initiatives 
	5 points
	700


2.9. "QSE" means a Qualifying Small Enterprise as defined under Schedule 1 to the Codes;

2.10. "SANAS" means South African National Accreditation System, being the only national accreditation body recognized by the South African Government;

2.11. "Statements" mean generally, the statements to the Codes and in respect of the specific Code applicable, the specific statement thereto;

2.12. "Verification Agency" means a BEE Verification Agency contemplated by the Codes which, at the time of the issue of any certificate or confirmation of any aspect of any Entity's BEE status for purposes of this Schedule I (BBBEE), is-
2.12.1. a verification agency accredited by SANAS; or alternatively

2.12.2. in respect of any certificate or confirmation of any aspect of any Entity's BEE Status issued after 1 February 2010 (and for 12 months thereafter), a verification agency that has been issued with a valid pre-assessment letter from SANAS; and

2.12.3. "Verification Certificate" means a certificate which may be required in terms of this Schedule I (BBBEE) issued by a verification agency, verifying an Entity's BEE Status level, the details of its scorecard performance on the Elements of the Generic Scorecard (or QSE Scorecard, as may be applicable), and any other aspect of its BEE performance under the Codes or, verifying the BEE Status level, the details of the scorecard performance and any other aspect of BEE performance under the Codes of a group of companies of which an Entity forms part, provided that such Entity is specifically cited as a subsidiary in the Verification Certificate of that group of companies.

3. The Supplier undertakes and warrants that, for the full duration of the Term, the Supplier and its Subcontractors will maintain the BEE Status Level, evidenced by its Verification Certificate submitted as part of the Supplier’s Proposal. If, at any time during the Term, the Supplier achieves a better BEE Status Level (evidenced by its Verification Certificate) than the level evidenced by its Verification Certificate submitted as part of the Supplier’s Proposal, the Supplier will maintain the better BEE Status Level for the remainder of the Term.

4. The Supplier will, annually, at the earlier of, the anniversary of the Effective Date of the Agreement or, prior to the expiry of the Supplier's previously applicable Verification Certificate, provide to SARS a Verification Certificate for the Supplier comprising the following-

4.1. a certification of its overall BEE Status, and

4.2. a certification of its scoring on all the Elements of the Generic Scorecard (or QSE Scorecard as may be applicable) stipulating-
4.2.1. the points scored on each Element under the applicable scorecard; 

4.2.2. the percentage achieved on each element under the applicable scorecard; and

4.2.3. an executive report on the information contained in the Verification Certificate.

5. The Supplier will, upon the written request of SARS at any time for the duration of this Agreement, within 30 (thirty) business days, provide SARS with any BEE Data SARS considers relevant to its evaluation of the Supplier's or the Supplier’s Subcontractor’s BEE Status or, the Supplier's or the Supplier’s Subcontractor’s BEE Status performance on any Element of the Generic Scorecard (or QSE Scorecard as may be applicable) for purposes of this Schedule I (BBBEE).

6. Notwithstanding Clause 5 above, SARS may, at its own cost and at its sole discretion, audit (whether by internal or external auditors) BEE Data provided by Supplier in terms of this Schedule I (BBBEE), provided that where such audit exercise reveals discrepancies and inaccuracies in the information provided by Supplier to SARS (other than for minor or insubstantial discrepancies), or that the Supplier is not in compliance with its obligations in Clauses 3 above, the cost of such audit will be borne by the Supplier.

7. In the event that the Supplier, at any time for the duration of this Agreement, undergoes any corporate or internal restructuring or change which has (or, is reasonably likely to have) a negative impact on its BEE Status (as per the Verification Certificate required to be lodged from time to time in terms of this Agreement) or, undertakes any contractual commitment to do so, the Supplier will be required to notify SARS thereof forthwith, providing full details of the impact (or anticipated impact) such restructuring or change (or proposed restructuring or change) will have on each Element of the Supplier's Generic Scorecard, in the form of written confirmation to this effect from a Verification Agency and the steps that will be taken by the Supplier to regain a BEE Status Level in compliance with its obligations under Clause 3 above.
Schedule J: Supplier’s Tax Clearance Certificate

SCHEDULE K: Supplier’s Insurance Policies

SCHEDULE L: SUBCONTRACTORS TO SUPPLIER
Note: Not Applicable to this Supplier
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