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SERVICES AGREEMENT FOR THE PROVISION OF SHORT-TERM INSURANCE BROKERAGE SERVICES




Between


The SOUTH AFRICAN REVENUE SERVICE, an organ of state within the public administration but outside the public service established in terms of Section 2 of the South African Revenue Service Act, 1997 (Act No. 34 of 1997).
(“SARS”)

And

THE SERVICE PROVIDER, incorporated in accordance with the laws of South Africa with registration number:  0000/000000/00.

(“Service Provider”)








Table of Contents


1.	INTERPRETATION	3
2.	APPOINTMENT	8
3.	DURATION	8
4.	SERVICES	8
5.	INVOICING AND PAYMENT	9
6.	DISPUTED CHARGES AND INVOICING ERRORS	10
7.	PRINCIPLES GOVERNING SERVICE LEVELS	11
8.	SERVICE PROVIDER’S UNDERTAKINGS AND OBLIGATIONS	15
9.	SARS’S UNDERTAKINGS AND OBLIGATIONS	18
10.	MEETINGS AND REPORTS	19
11.	APPROACH TO THE SERVICES	20
12.	THIRD PARTY CO-OPERATION	20
13.	SECURITY VETTING OF THE SERVICE PROVIDER’S PERSONNEL	20
14.	INTELLECTUAL PROPERTY RIGHTS	21
15.	CONFIDENTIALITY	21
16.	LIABILITY OF THE PARTIES	24
17.	INDEMNITY	24
18.	INSURANCE	25
19.	WARRANTIES	25
20.	BREACH	26
21.	TERMINATION FOR CAUSE	27
22.	REQUIRED ACTION ON TERMINATION	28
23.	FORCE MAJEURE	29
24.	RELATIONSHIP BETWEEN THE PARTIES	29
25.	DISPUTE RESOLUTION	30
26.	ADDRESSES	31
27.	GENERAL	32
28.	BROAD-BASED BLACK ECONOMIC EMPOWERMENT (“BBBEE”)	36
29.	TAX COMPLIANCE	36
30.	ETHICAL BUSINESS PRACTICES	37
31.	DISENGAGEMENT ASSISTANCE	37
32.	CONFLICT OF INTERESTS	38
[bookmark: _Toc179617252][bookmark: _Toc519590956][bookmark: _Ref41476917][bookmark: _Ref41477295][bookmark: _Ref179339982]

[bookmark: _Toc498070452][bookmark: _Toc288827646][bookmark: _Toc342580618]INTERPRETATION
	
1.1 The headings in this Agreement are for reference purposes only and will not govern or affect the interpretation of nor modify nor amplify the terms of this Agreement.

1.2 Unless inconsistent with the context, the words and expressions have the following meanings and similar expressions will have corresponding meanings-

1.2.1 “Agreement” means this Services Agreement, including all annexures and/or schedules to this Agreement;

1.2.2 “Amount at Risk” means the maximum percentage of the Service Provider’s total monthly invoice, which may be at risk in respect of Service Credits due to SARS resulting from any Service Level Failures; 

1.2.3 “Applicable Law” means any of the following to the extent applicable to the Service Provider or its subcontractors and where applicable, to SARS or the Services- 

(i) Any statute, regulation, policy, by-law, ordinance or subordinate legislation;

(ai) The common law;
 
(bi) Any binding court order, judgment or decree; 

(iv) Any applicable industry code of conduct, policy or standard enforceable by law; or

(v) Any applicable direction, policy or order that is given by a regulatory authority;

1.2.4 “Authorised Representatives” mean those signatories authorised by SARS and the Service Provider respectively to sign this Agreement;

1.2.5 “Business Day” means any day between and including Monday and Friday, except public holidays in South Africa observed by SARS;

1.2.6 “Commencement Date” means 1 July 2018, notwithstanding date of signature; 

1.2.7 “Commercially Reasonable Efforts” means taking such steps and performing in such a manner as a well-managed entity would undertake where such entity was acting in a prudent and reasonable manner to achieve the particular result for its own benefit, provided always that such steps are within the reasonable control of the Party;

1.2.8 “Deliverable” means any output, outcome or result produced by the Service Provider for, or on behalf of SARS, as part of the Services pursuant to this Agreement;

1.2.9 “Losses” means all losses, liabilities, costs, expenses, fines, penalties, damages and claims, and all related costs and expenses as determined in Law;

1.2.10 “Parties” means SARS and the Service Provider and “party” as the context requires, is a reference to any one of them;

1.2.11 “Pricing Schedule” means the Service Provider’s schedule of costs attached hereto as Annexure C; 

1.2.12 “RFP” subject to any contrary indication, is reference to SARS’s Request for Proposals No. 20/2017 for the provision of short-term insurance brokerage services, which is incorporated herein by reference thereto;

1.2.13 “SARS” means the SOUTH AFRICAN REVENUE SERVICE, an organ of state within the public administration but outside the public service established in terms of Section 2 of the South African Revenue Service Act, 1997 (Act No. 34 of 1997), with its principal address at Lehae La SARS, 299 Bronkhorst Street, Nieuw Muckleneuk, Pretoria;
[bookmark: _GoBack]
1.2.14 “SARS’s Designated Representative” means the SARS official contemplated in Clause 9.1.1 below;

1.2.15 “Service Level” means the minimum performance standard of compliance which must be met by the Service Provider when rendering the Services;

1.2.16 “Service Provider” means __________________, incorporated in accordance with the Laws of South Africa with registration number 0000/000000/00 and registered address at _________________________________________________;

1.2.17 “Service Provider’s Personnel” means those members of staff of the Service Provider, including contracted staff, who have been dedicated to the provision of the Services to SARS, and on the strength of whose expertise the Service Provider warrants the ability to provide the Services;
 
1.2.18 “Services” means the provision of short-term insurance brokerage services by the Service Provider to SARS as contemplated in the RFP and in accordance with this Agreement, including those services, functions or responsibilities not specifically mentioned herein but which are reasonably and necessarily required for the proper performance and provision of the Services; 

1.2.19 “Signature Date” means the date on which the last Party affixes its signature to this Agreement; 

1.2.20 “Termination Date” means 30 June 2023; and

1.2.21 “VAT” means Value-Added Tax levied in terms of the Value-Added Tax Act, 1991 (Act No. 89 of 1991).

1.3 Any reference in this Agreement to-

1.3.1 “Clause” shall, subject to any contrary indication, be construed as a reference to a Clause in this Agreement; and

1.3.2 “Person” refers to any person including juristic entities.

1.4 Unless inconsistent with the context or save where the contrary is expressly indicated-

1.4.1 if any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, notwithstanding that it appears only in the definition Clause, effect shall be given to it as if it were a substantive provision of this Agreement;

1.4.2 when any number of days is prescribed in this Agreement, such a period shall be computed by excluding the first and including the last day unless the last day falls on a day which is not a Business Day, in which case the last day shall be the next succeeding Business Day;

1.4.3 in the event that the day for payment of any amount due in terms of this Agreement should fall on a day which is not a Business Day, the relevant day for payment will be the subsequent Business Day;

1.4.4 in the event that the day for performance of any obligation to be performed in terms of this Agreement should fall on a day which is not a Business Day, the relevant day for performance will be the subsequent Business Day;

1.4.5 any reference in this Agreement to an enactment is to that enactment as at the Signature Date and as amended or re-enacted from time to time;
1.4.6 no provision of this Agreement constitutes a stipulation for the benefit of any Person who is not a Party to this Agreement; and

1.4.7 a reference to a Party includes that Party’s successors-in-title and permitted assigns, including any other Persons contemplated in Clause 1.8 of this Agreement.

1.5 Unless inconsistent with the context, an expression which denotes-

1.5.1 	any one gender includes the other gender; and

1.5.2 the singular includes the plural and vice versa.

1.6 Unless it is clear from a specific Clause in which a term has been defined that such definition has limited application to the relevant Clause, any term defined within the context of any particular Clause in this Agreement shall bear the same meaning as ascribed to it throughout the Agreement, notwithstanding that that term has been defined in a specific Clause.

1.7 The termination of this Agreement will not affect the provisions of this Agreement which operate after any such termination or which of necessity must continue to have effect after such termination, notwithstanding that the clauses themselves do not expressly provide for this.

1.8 [bookmark: _Ref345927829]This Agreement is binding on the executors, administrators, trustees, permitted assigns or liquidators of the Parties as fully and effectually as if they had signed this Agreement in the first instance and reference to any Party is deemed to include such Party’s estate, heirs, executors, administrators, trustees, permitted assigns or liquidators, as the case may be.

1.9 Where figures are referred to in numerals and in words, if there is any conflict between the two, the words shall prevail.

1.10 None of the provisions hereof shall be construed against or interpreted to the disadvantage of the Party responsible for the drafting or preparation of such provision. 
[bookmark: _Ref103489035][bookmark: _Toc498070453][bookmark: _Toc519590959]APPOINTMENT
[bookmark: _Toc288827647][bookmark: _Toc342580619]
2.1 SARS issued a Request for Proposals for the provision of short-term insurance brokerage services under RFP 20/2017. 

2.2 The Service Provider submitted a proposal to SARS to render the Services. SARS accepted the proposal and hereby appoints the Service Provider to provide the Services. 

2.3 The performance of the Services shall be subject to the terms and conditions of this Agreement.

2.4 The Service Provider represents that it has, and warrants that throughout the duration of this Agreement it shall have the resources, skills, qualifications, experience and capacity necessary to provide the Services in a diligent manner.

2.5 In reliance on these statements and representations, SARS has selected and appointed the Service Provider to provide SARS with short-term insurance brokerage services on a non-exclusive basis, which appointment the Service Provider accepts. 

[bookmark: _Toc179617255][bookmark: _Toc498070454][bookmark: _Toc288827649][bookmark: _Toc342580620]DURATION

1.1 This Agreement commences on the Commencement Date and will endure for a period of sixty (60) months, unless terminated earlier in accordance with the terms of this Agreement.
[bookmark: _Toc306610107][bookmark: _Ref346180635][bookmark: _Ref371518770][bookmark: _Toc498070455]
SERVICES

1.2 The Service Provider has been appointed to provide SARS the Services.

1.3 The scope of work is set out in Annexure A, attached hereto.

1.4 The Service Provider shall provide the Services utilising the requisite capacity and expertise highlighted in the Service Provider’s proposal, and in accordance with the highest professional standards generally acceptable in the short-term insurance industry.  In the event of any doubt regarding what constitutes highest professional standards, the Parties shall request a directive from the relevant regulatory authority.

[bookmark: _Ref373326420][bookmark: _Toc498070456][bookmark: _Toc150788391][bookmark: _Toc288827652][bookmark: _Toc342580622]INVOICING AND PAYMENT

1.5 [bookmark: _Ref373329046]SARS shall pay the Service Provider the total premium amount quoted by insurance underwriters for a financial year plus a brokerage fee of- 

1.5.1 R ____ inclusive of VAT for the year 1 July 2018 – 30 June 2019;

1.5.2 R ____ inclusive of VAT for the year 1 July 2019 – 30 June 2020; 

1.5.3 R ____ inclusive of VAT for the year 1 July 2020 – 30 June 2021;

1.5.4 R ____ inclusive of VAT for the year 1 July 2021 – 30 June 2022; and

1.5.5 R ____ inclusive of VAT for the year 1 July 2022 – 30 June 2023.
[bookmark: _Ref373997358]
1.6 The aforesaid annual brokerage fees must be divided into twelve (12) equal monthly payments per annum and be invoiced by the Service Provider to SARS on the first (1st) of each month, for the entire contract duration.

1.7 Each invoice shall contain- 

1.7.1 a description of the Services rendered; 

1.7.2 the amount of the Service Credits credited to SARS for Service Level Failures calculated with reference to Annexure B; and

1.7.3 any such details as may be reasonably requested by SARS from time to time.

1.8 The Service Provider shall verify that each invoice is complete and accurate and that it conforms to the requirements of this Clause 5 before issuing the invoice to SARS. 
1.9 The Service Provider shall deliver all invoices to the SARS office designated by SARS from time to time. 

1.10 [bookmark: _Ref373328973]Unless SARS disputes any item on the invoice, and provided the invoice is accurate and meets the requirements of this Agreement, SARS will pay the invoiced amount within thirty (30) days of receipt of the invoice, or such shorter period as may be stipulated, to the extent that any policies placed on SARS’s behalf are subject to premium warranty conditions.

1.11 [bookmark: _Ref373329066]SARS may set off any undisputed amounts due to SARS in terms of this Agreement against any broker fee amounts payable by SARS to the Service Provider.

1.12 The Service Provider shall maintain complete and accurate records of, and supporting documentation for, the amounts invoiced to and payments made by SARS hereunder.

1.13 The Service Provider shall within ten (10) days after SARS’s request, provide SARS with any other documentation or information reasonably required by SARS in order to verify the accuracy of the amounts due on an invoice and the Service Provider’s compliance with the requirements of this Agreement. 
	
[bookmark: _Toc498070457]DISPUTED CHARGES AND INVOICING ERRORS
	
1.14 [bookmark: _Ref334428405]SARS may withhold payment of fees and charges that SARS disputes in good faith, including disputes in respect of an error on an invoice or an amount paid or, if the disputed fees have already been paid, SARS may withhold an equal amount from a later payment.

1.15 In the event that SARS disputes an item on the invoice, SARS will do so by giving written notice to the Service Provider within five (5) days of receipt of the invoice. The notice shall set out the disputed items on the invoice and the reasons therefore. The Parties shall promptly first address such dispute in accordance with this Clause.

1.16 [bookmark: _Ref500233266]If the dispute relates to only certain of the amounts included on an invoice (or equals in the case of disputed amounts that have already been paid), then SARS shall pay the undisputed amounts in accordance with Clause 5.6.

1.17 If an invoice is identified as incorrect, then the Service Provider shall either issue a correct invoice if the amount has not yet been paid, or make a correction on the next invoice if the amount has been paid. 

1.18 [bookmark: _Ref334428472]The Parties’ senior managers (one level up from the Service Provider’s representative contemplated in Clause 8.1 below and a SARS Designated Representative) shall meet to resolve the dispute within five (5) days of SARS giving notice of the dispute. The senior managers shall endeavour to resolve the dispute within five (5) days of its referral to them. 

1.19 Where the dispute remains unresolved after the informal procedures set out in Clause 6.5 above have been followed, the dispute shall be dealt with in terms of the dispute resolution procedures set out in Clause 25 of this Agreement.

[bookmark: _Toc498070458][bookmark: _Toc331496128]PRINCIPLES GOVERNING SERVICE LEVELS

1.20 [bookmark: _Toc331496129][bookmark: _Toc297725710]Service Levels List

Annexure B lists Service Levels that will apply to the performance of the Services.  The Parties may from time to time add new Service Levels by mutual agreement. The Service Provider shall comply with the prescribed Service Levels as of the Commencement Date.

1.21 [bookmark: _Toc150788393][bookmark: _Toc67021308][bookmark: _Toc61769671][bookmark: _Toc54267780][bookmark: _Toc54257983][bookmark: _Ref53562595][bookmark: _Ref373325126][bookmark: _Toc331496130][bookmark: _Toc297725711]Monitoring, Measuring and Reporting

1.21.1 The Service Provider shall-

1.21.1.1 be responsible for monitoring, measuring and reporting on the Service Provider’s compliance with the Service Levels;

1.21.1.2 monitor its performance of the Services with respect to the Service Levels on a continuous basis and measure and provide SARS with a monthly report on such performance (the “Monthly Performance Report”); 

1.21.1.3 within six (6) Business Days after the end of each month deliver to SARS the Monthly Performance Report with respect to the Service Provider’s performance during such month;

1.21.1.4 provide SARS with detailed supporting information for each Monthly Performance Report in soft-copy, as reasonably requested by SARS; and

1.21.1.5 include the following information in each Monthly Performance Report with respect to any failure to achieve a Service Level during any given month (“Service Level Failure”)-

1.21.1.5.1 the nature and date of the Service Level Failure;
	
1.21.1.5.2 the cause of the Service Level Failure; and

1.21.1.5.3 a summary of the steps the Service Provider has taken to resolve the Service Level Failure and reduce, to the extent reasonably possible, the likelihood that such Service Level Failure will be repeated. 

1.21.2 Any failure by the Service Provider to perform any of the obligations set forth in this Clause 7.2 during any given month will also be deemed to be a Service Level Failure.
	

1.22 [bookmark: _Toc150788396][bookmark: _Toc61769672][bookmark: _Toc54267781][bookmark: _Toc54257984][bookmark: _Ref53480194][bookmark: _Toc331496131][bookmark: _Toc297725713]Rules Governing Service Credits
[bookmark: _Toc150788397][bookmark: _Ref74456966][bookmark: _Toc54257985][bookmark: _Toc54267782][bookmark: _Toc61769673][bookmark: _Toc67021309]
1.22.1 General

A Service Credit is a price adjustment in any given month to reflect the reduced level of service experienced by SARS from the Service Provider during such month. 

1.22.2 [bookmark: _Ref81814539][bookmark: _Ref147895382]Status of Service Credits 

1.22.2.1 [bookmark: _Ref373325173]Service Credits are not an estimate of the loss or damage that may be suffered by SARS as a result of the Service Level Failure. 
[bookmark: _Ref373325187]
1.22.2.2 [bookmark: _Ref500228368]A price adjustment by means of a Service Credit due to SARS is without prejudice to and shall not limit any right SARS may have to terminate this Agreement and/or seek damages or other non-monetary remedies at Law resulting from, or otherwise arising in respect of, such Service Level Failure and any resulting termination. 

1.22.2.3 Notwithstanding the provisions of Clauses 7.3.2.1 and 7.3.2.2 above, any claim for damages resulting from such Service Level Failure, in respect of which a Service Credit has already been effected, shall be reduced by the amount of that Service Credit. 

1.22.3 [bookmark: _Toc150788398][bookmark: _Ref147895282][bookmark: _Toc94981329][bookmark: _Toc81889522]Amount at Risk

1.22.3.1 [bookmark: _Ref374367585]The “Amount at Risk” with respect to Service Credits due by the Service Provider for Service Level Failures shall not exceed twenty per cent (20%) of the total amount invoiced to SARS in respect of such month, irrespective of the number of Service Level Failures.
 
1.22.3.2 Subject to Clause 7.3.3.1, the Service Provider shall credit the value of the percentage of the Amount at Risk (Service Credit) as indicated in Annexure B in respect of each Service Level Failure to SARS.

1.22.4 [bookmark: _Toc150788399]Calculation of Service Credits

1.22.4.1 [bookmark: _Ref104483590][bookmark: _Ref53726109][bookmark: _Ref53480432][bookmark: _Ref24629711]For each Service Level Failure the all-inclusive monthly amount payable to the Service Provider shall be reduced by the applicable Service Credits.

1.22.4.2 If a single triggering event directly causes two (2) or more Service Level Failures in any month and but for such event, none of such Service Level Failures would have occurred, then SARS shall be entitled to receive only a single Service Credit for a single Service Level Failure (which SARS may select in its sole discretion).

1.22.4.3 Service Credits arising in respect of the last month of the Agreement term shall be withheld out of the final payment due.

1.23 [bookmark: _Toc150788400][bookmark: _Ref104295277][bookmark: _Ref104280004][bookmark: _Ref97473874][bookmark: _Ref96148805][bookmark: _Toc465920017][bookmark: _Toc331496132][bookmark: _Toc297725714]Excused Non-Performance
[bookmark: _Ref96148761]
1.23.1 Where the Service Provider can establish to the reasonable satisfaction of SARS that-

1.23.1.1 the cause of its failure to achieve a Service Level was a factor outside of the reasonable control of the Service Provider (i.e. a force majeure event); 

1.23.1.2 the Service Provider would have achieved such Service Level but for such factor;

1.23.1.3 the Service Provider used Commercially Reasonable Efforts to perform and achieve that Service Level notwithstanding the presence and impact of such factor; and 

1.23.1.4 the Service Provider is without fault in causing such factor,

then, no Service Credit shall be assessed against the Service Provider for any resulting Service Level Failure and the Service Provider shall otherwise be excused from achieving such Service Level for as long as the circumstances relating to such factor and preventing achievement of such Service Level prevail and the Service Provider continues to use its Commercially Reasonable Efforts to prevent, overcome and mitigate the adverse effects of such factor to the extent required to achieve the applicable Service Level. 

[bookmark: _Toc179617256][bookmark: _Toc498070459]SERVICE PROVIDER’S UNDERTAKINGS AND OBLIGATIONS

1.24 [bookmark: _Ref500162063]The Service Provider undertakes to-

1.24.1 nominate and supply the contact details of a representative, who must be a senior level employee from the Service Provider’s Personnel, who shall be responsible for the day to day management of the delivery of the Services, liaising with a SARS Designated Representative in respect of the performance of the Services and resolution of any disputes in terms of this Agreement;

1.24.2 assign suitably qualified and skilled personnel to provide the Services in terms of this Agreement;

1.24.3 ensure that its personnel devote such time, attention and skill in performing the Services as may be reasonably required for the proper discharge of its duties under this Agreement;

1.24.4 render the Services to SARS in accordance with the highest professional standards and the Service Levels prescribed by SARS in Annexure B;	

1.24.5 conduct its business activities in the utmost good faith, honesty, integrity and transparency, and consistently uphold the interests and needs of SARS as a client before any other consideration.  In this regard the Service Provider acknowledges that any acts of bad faith may lead to SARS electing not to make further use of the services of the Service Provider; 

1.24.6 only offer advice and render intermediary services in respect of financial products for which they are authorised or mandated in terms of the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002) and the Short-term Insurance Act, 1998 (Act No. 53 of 1998);

1.24.7 appropriately contain SARS’s risk, with respect to (i) sustained service delivery; (ii) cost containment; (iii) changes in law and the technology available to provide the Services; and (iv) SARS’s ability to handover the Services to a third party at termination of this Agreement; and (v) security of SARS’s data and confidential information;

1.24.8 charge fees for Services rendered to SARS in accordance with the Service Provider’s Pricing Schedule, which is attached as Annexure C;

1.24.9 refer all claims to the insurer timeously, in a diligent manner and in good faith;
 
1.24.10 provide SARS with accurate and complete invoices, free from duplicated items and/or calculation errors; 

1.24.11 for the duration of this Agreement and for a period of five (5) years after the termination of this Agreement, maintain a complete audit trail of the Services performed under this Agreement, sufficient to permit a complete audit thereof. The Service Provider shall provide SARS and SARS’s auditors access at reasonable times to information, records and documentation relating to the Services for the purpose of performing audits, examinations and inspections in order to verify the Service Provider’s compliance with the terms of this Agreement and/or to enable SARS to comply with the requirements of any regulatory authority and/or regulators and governmental entities having jurisdiction.  All costs incurred in performing audits under this Clause will be borne by SARS, unless audit findings reveal the Service Provider’s non-compliance with the terms of this Agreement and/or requirements of a regulatory authority or similar institution having jurisdiction over SARS and/or the Service Provider;

1.24.12 immediately inform SARS if any of the Service Provider’s Personnel are suspended, found guilty of misconduct by the Service Provider or any regulatory authority, or found guilty of a criminal act by a court;

1.24.13 ensure that appropriate data security measures are put in place, in order to preserve the confidentiality and integrity of all electronic information, at all times;

1.24.14 properly separate and protect all SARS’s funds in the manner contemplated in Applicable Law, and take all reasonable measures to ensure the safety and confidentiality of documentary information relating to the Services at its premises;

1.24.15 where appropriate, ensure that suitable guarantees or professional indemnity or fidelity insurance cover, and mechanisms for adjustments of such guarantees or cover are in place; 

1.24.16 maintain its registration with the Financial Services Board;

1.24.17 comply with all legislation relating to the protection of personal information; and

1.24.18 comply with all legislation applicable to the Service Provider and relating to the Services, in particular legislation relating to the financial services industry. 

[bookmark: _Toc498070460][bookmark: _Toc288827651][bookmark: _Toc342580621]SARS’S UNDERTAKINGS AND OBLIGATIONS

1.25 SARS undertakes to- 

1.25.1 [bookmark: _Ref388889552]Nominate a representative who will be responsible for managing the delivery of the Services by the Service Provider, including but not limited to-

1.25.1.1 acting as central point of contact between SARS and the Service Provider; 

1.25.1.2 authorising the Service Provider to start with the Services;

1.25.1.3 approval of invoices submitted by the Service Provider; 
	
1.25.1.4 acceptance of Deliverables; and

1.25.1.5 convening meetings with the Service Provider.

1.25.2 Furnish the Service Provider with access to SARS personnel, any relevant information and records necessary for the Service Provider to perform the Services in compliance with the terms and conditions of this Agreement.

1.25.3 Promptly pay to the Service Provider the annual insurance premiums due in terms of the SARS short-term insurance portfolio.




[bookmark: _Ref341885672][bookmark: _Toc498070461][bookmark: _Ref179370323][bookmark: _Toc179617257][bookmark: _Toc357702616]MEETINGS AND REPORTS

1.26 In order to manage the Services provided by the Service Provider to SARS, the Parties agree that meetings between the Parties will be arranged on the following basis-	

	Type of meeting
	Frequency
	Purpose of the meeting

	SARS short-term insurance portfolio review
	Quarterly 
	Reviewing the SARS short-term insurance portfolio with SARS Procurement and SARS Finance.

	Service relationship
review
	Annually
	To report on the overall progress of the Services and to discuss service execution issues i.e. problems, risks, administrative issues etc.



1.27 It is the responsibility of the Service Provider to supply accurate and relevant information and reports.

1.28 Any information provided by the Service Provider in the reports or meetings must be sufficiently detailed to provide assurance that the Services are on schedule e.g.  Claims and renewals.

1.29 The Service Provider shall be responsible for minuting of meeting proceedings.

1.30 The Service Provider shall deliver the minutes of a meeting to SARS within two (2) Business Days after the date of the meeting or such shorter period as SARS may prescribe, for SARS’s perusal and verification.

1.31 SARS shall have the right to comment on and amend the minutes.  SARS’s comments and amendments shall be discussed and/or confirmed at the next meeting.

1.32 The Parties may hold ad hoc meetings at the reasonable request of either Party.

[bookmark: _Toc498070462]APPROACH TO THE SERVICES 

1.33 This Agreement provides a framework for, and the general terms and conditions applicable to, the Services that the Service Provider will provide to SARS under this Agreement.

1.34 The Service Provider will provide the Services to SARS, subject to the general terms and conditions contained in this Agreement.

[bookmark: _Ref225161285][bookmark: _Toc242847907][bookmark: _Toc306610108][bookmark: _Toc498070463]THIRD PARTY CO-OPERATION
[bookmark: _Ref217786702]
1.35 As part of the Services, where appropriate and when requested by SARS to do so, the Service Provider shall provide its full co-operation to any third party involved with, or contracted by SARS to assist with, a matter that forms the subject of the Services. 

1.36 It is, however, agreed that the relationship between the Service Provider and any third party will not constitute a partnership, and that neither the Service Provider nor the third party will be required to manage or monitor the other’s performance.

1.37 Any complaints from the Service Provider relating to an actual or perceived lack of co-operation by the third party must promptly be brought to SARS’s attention. 

[bookmark: _Toc498070464][bookmark: _Toc327879510]SECURITY VETTING OF THE SERVICE PROVIDER’S PERSONNEL

1.38 SARS reserves the right, in its sole and absolute discretion to do a security check (vetting) on the Service Provider’s Personnel.

1.39 The Service Provider will procure from its personnel such documentation as may be reasonably requested by SARS, to enable SARS to conduct such security checks as aforementioned.

1.40 Where SARS finds any of the Service Provider’s Personnel to be a security risk, SARS will inform the Service Provider accordingly and the Service Provider will immediately replace such Person with a suitably qualified substitute.

[bookmark: _Toc388891115][bookmark: _Toc388891116][bookmark: _Toc388891117][bookmark: _Toc498070465][bookmark: _Toc288827653][bookmark: _Toc342580623]INTELLECTUAL PROPERTY RIGHTS

1.41 [bookmark: _Ref345927250]Each Party will retain ownership of its existing intellectual property rights.
[bookmark: _Ref346268474]
1.42 [bookmark: _Ref390156574]All right, title and interest in and to documentation directly relating to the Services which may be created, written and/or presented by the Service Provider and or its agents and personnel and which relate to the Services will however vest exclusively in SARS. To this end, the Service Provider irrevocably makes over and assigns to SARS all intellectual property rights which may come into existence which transfer, make over and assignment is accepted by SARS.

[bookmark: _Ref179272966][bookmark: _Toc179617258][bookmark: _Toc498070466][bookmark: _Toc288827654][bookmark: _Toc342580624]CONFIDENTIALITY

1. The Parties shall ensure that prior to commencing the performance of the Services all the Service Provider’s Personnel shall sign the SARS Oath of Secrecy and submit the original thereof to SARS for record keeping purposes.

1. The Service Provider undertakes that for the term of this Agreement and after the expiration or earlier termination of this Agreement for any reason, it will keep confidential all proprietary information, including any trade secrets and/or all information of a confidential nature which SARS from time to time communicates to the Service Provider, its agents and/or personnel. This includes the knowledge acquired by the Service Provider, its agents and/or personnel as a result of the work to be performed by the Service Provider in terms of this Agreement and which by its nature, is intended to be kept confidential.
1. For purposes of this Agreement, the expression “Confidential Information” shall include, but shall not be limited to SARS’s operating procedures, internal policies, manuals, computer infrastructure, hardware, software, methods and techniques, know-how, operating costs, as well as the names of service providers and/or potential service providers with whom SARS has not yet contracted but intends contracting for purposes of establishing business relationships to which the Service Provider may become privy during the contract term, as well as, SARS Confidential Information and Taxpayer Information as defined in Chapter 6 of the Tax Administration Act, 2011 (Act No. 28 of 2011), as well as any information required to be kept confidential by any other Act administered by the Commissioner for SARS.

1. The Service Provider specifically acknowledges that all information relating to the Services, including and not limited to, literary works produced thereunder are of a sensitive nature and must be kept confidential. The Service Provider undertakes not to disclose such information without first obtaining the written consent of SARS. 

1. If the Service Provider is uncertain about whether information is to be treated as confidential in terms of this Clause, it shall be obliged to treat it as such until advised otherwise, in writing, by SARS. 

1. The Service Provider will protect the interests of SARS and its Confidential Information by-

1.48.1 making available such Confidential Information only to those of its personnel who are actively involved in the execution of its obligations under this Agreement and then only on a “need to know” basis;

1.48.2 putting in place internal security procedures reasonably acceptable to SARS to prevent unauthorised disclosure and taking all practical steps to impress upon those personnel who need to be given access to Confidential Information, the secret and confidential nature thereof; 

1.48.3 not using any Confidential Information of SARS, or disclosing directly or indirectly any Confidential Information of SARS to third parties, whether during this Agreement or thereafter; and

1.48.4 ensuring that all Confidential Information of SARS which has or will come into the possession of the Service Provider and its personnel, will at all times remain the sole and absolute property of SARS.

1. Confidential Information shall not include information that-

1.49.1 [bookmark: _Toc337801812][bookmark: _Toc338749928][bookmark: _Toc371332487][bookmark: _Toc371494424][bookmark: _Toc371671179][bookmark: _Toc373998006][bookmark: _Toc374345601][bookmark: _Toc374604360][bookmark: _Toc388891120][bookmark: _Toc498070467]is lawfully in the public domain at the time of disclosure;

1.49.2 [bookmark: _Toc337801813][bookmark: _Toc338749929][bookmark: _Toc371332488][bookmark: _Toc371494425][bookmark: _Toc371671180][bookmark: _Toc373998007][bookmark: _Toc374345602][bookmark: _Toc374604361][bookmark: _Toc388891121][bookmark: _Toc498070468]subsequently and lawfully becomes part of the public domain by publication or otherwise;

1.49.3 [bookmark: _Toc371332489][bookmark: _Toc371494426][bookmark: _Toc371671181][bookmark: _Toc373998008][bookmark: _Toc374345603][bookmark: _Toc374604362][bookmark: _Toc388891122][bookmark: _Toc498070469][bookmark: _Toc337801814][bookmark: _Toc338749930]subsequently becomes available to a Party from a source other than the disclosing Party, which source is lawfully entitled without any restriction on disclosure to disclose such Confidential Information; 
[bookmark: _Toc337801815][bookmark: _Toc338749931][bookmark: _Toc371332490][bookmark: _Toc371494427][bookmark: _Toc371671182][bookmark: _Toc373998009][bookmark: _Toc374345604][bookmark: _Toc374604363][bookmark: _Toc388891123]
1.49.4 [bookmark: _Toc498070470]is disclosed pursuant to a requirement or request by operation of Law, regulation or court order; 
[bookmark: _Toc371332491][bookmark: _Toc371494428][bookmark: _Toc371671183][bookmark: _Toc373998010][bookmark: _Toc374345605][bookmark: _Toc374604364][bookmark: _Toc388891124]
1.49.5 [bookmark: _Toc498070471]is independently developed or learned by a receiving Party without reference to or use of the Confidential Information of the other Party; or 

1.49.6 [bookmark: _Toc374345606][bookmark: _Toc374604365][bookmark: _Toc388891125][bookmark: _Toc498070472]is disclosed by the receiving Party with the disclosing Party’s prior written approval.

1. Where a Party is threatened with legal action to disclose the Confidential Information of the other Party, such Party shall give the other Party written notice of such legal action within five (5) days of receipt of the threatened legal action. The Party shall together with the notice referred to above, deliver to the other Party all documentation received or submitted in connection with the threatened legal action.

1. The provisions of this Clause shall survive the termination or cancellation of this Agreement for any reason whatsoever.

[bookmark: _Toc498070473][bookmark: _Toc288827656][bookmark: _Toc342580626]LIABILITY OF THE PARTIES

1.52 [bookmark: _Ref174874903]The Service Provider agrees that, in the event of a breach of any of the provisions of this Agreement by the Service Provider, the Service Provider will be liable to SARS for all Losses which constitute direct and/or general damages. 

1.53 [bookmark: _Ref334428698][bookmark: _Ref253987891][bookmark: _Ref64707920]Subject to Clause 16.3, the Parties agree that, in the event of a breach of any of the provisions of this Agreement, the defaulting Party will not be liable to the other Party for any Losses which constitute indirect, special and/or consequential damages.

1.54 [bookmark: _Ref334428668]Notwithstanding anything to the contrary set forth in Clause 16.2 above or this Agreement in general, the Service Provider agrees that it will be liable to SARS for Losses which constitute indirect, special and/or consequential damages where such damages are caused by:

1.54.1 [bookmark: _Hlt68333939]a breach of any confidentiality provisions contained in this Agreement; 

1.54.2 the Service Provider’s, its personnel or any subcontractor’s wilful misconduct, dishonesty or gross negligence regardless of whether such Losses arise out of contract or delict; and/or

1.54.3 breach of Applicable Law by the Service Provider.

[bookmark: _Toc498070474]INDEMNITY 

1.55 The Service Provider hereby indemnifies, holds harmless and agrees to defend SARS and its officers, employees, agents, successors, and assigns, from any and all Losses arising from, or in connection with, any of the following-

1.55.1 [bookmark: _Toc371671186][bookmark: _Toc373998013][bookmark: _Toc374345609][bookmark: _Toc374604368][bookmark: _Toc388891128][bookmark: _Toc498070475]third party claims arising from or related to the death or bodily injury of any SARS agent, employee, business invitee, business visitor or other Person on SARS’s premises caused by the negligent acts or omissions of the Service Provider or the Service Provider’s Personnel; 

1.55.2 [bookmark: _Toc371671187][bookmark: _Toc373998014][bookmark: _Toc374345610][bookmark: _Toc374604369][bookmark: _Toc388891129][bookmark: _Toc498070476]third party claims arising from damage to property owned or leased by SARS or a third party caused by the Service Provider’s or the Service Provider Personnel’s negligence or misconduct; and

1.55.3 third party claims attributable to any breach of the provisions of this Agreement by the Service Provider. 

1.56 The provisions of this Clause shall survive the termination of this Agreement.

[bookmark: _Toc498070477]INSURANCE

1.57 The Service Provider shall-

1.57.1 on or before the Commencement Date and for the duration of this Agreement, have and maintain in force professional indemnity insurance coverage of at least one hundred and fifty million rand (R150 000 000.00) to cover any claims, Losses and/or damages for which it may be liable in terms of this Agreement; 

1.57.2 at SARS’s request and within two (2) days of such request, provide SARS with a copy of the aforementioned insurance policy; and

1.57.3 update and/or amend the policy as requested by SARS, including increasing the amount of cover provided in such policy, subject to mutual agreement between the parties.

[bookmark: _Toc498070478][bookmark: _Toc288827657][bookmark: _Toc342580627]WARRANTIES

1.58 The Service Provider hereby represents and warrants to SARS that-
1.58.1 this Agreement has been duly authorised and executed by it and constitutes a legal, valid and binding set of obligations on it;

1.58.2 it is acting as a principal and not as an agent of an undisclosed principal;

1.58.3 the execution and performance of the terms and conditions of this Agreement does not constitute a violation of any statute, judgment, order, decree or regulation or rule of any court, competent authority or arbitrator or competent jurisdiction applicable or relating to the Service Provider, its assets or its business, or its memorandum of incorporation or any other documents or any binding obligation, contract or agreement to which it is a party or by which it or its assets are bound; 

1.58.4 it will provide the Services in a cost-effective and expedient manner, thereby ensuring that no unnecessary or extraordinary costs are incurred and passed on to SARS; 

1.58.5 it has the requisite insurance to cover professional indemnity claims that may be instituted against it;

1.58.6 it will comply with Applicable Law; and

1.58.7 it has the necessary resources, skills, capacity and experience to render the Services to SARS.

1.59 It is expressly agreed between the Parties that each warranty and representation given by the Service Provider in this Agreement is material to this Agreement and induced SARS to conclude this Agreement.

1.60 The provisions of this Clause shall survive the termination of this Agreement.

[bookmark: _Toc498070479]BREACH
[bookmark: _Ref207610010]
1.61 If a Party (the “Defaulting Party”) is in default or breach of any obligation which arises in terms of the Agreement and that Defaulting Party fails to remedy such default or breach within fourteen (14) Business Days after receipt of a written notice given by the other Party (the “Aggrieved Party”) calling upon the Defaulting Party to remedy such default or breach, then the Aggrieved Party may, without prejudice to any other rights which it may have in terms hereof or at Law-
	
1.61.1 claim specific performance;

1.61.2 cancel this Agreement, such cancellation to be effective immediately on receipt by the Defaulting Party of a written notice to that effect; or

1.61.3 claim any money due and payable in terms of this Agreement and claim damages from the Defaulting Party. 

1.62 [bookmark: _Ref356805900]The Service Provider acknowledges that it is a material term of this Agreement that the Service Levels prescribed in Annexure B must be maintained throughout the duration of this Agreement. The Parties agree that multiple Service Level Failures will constitute material breach of this Agreement 

1.63 The remedies set out in this Clause shall not be construed to be exhaustive of any other remedies available to the Parties.

[bookmark: _Ref373314789][bookmark: _Ref390156533][bookmark: _Toc498070480][bookmark: _Toc288827660][bookmark: _Toc342580629]TERMINATION FOR CAUSE

1.64 [bookmark: _Ref97595823]SARS may, by giving notice to the Service Provider, terminate this Agreement in whole or in part, as of a date set out in a written notice of termination, in the event that the Service Provider commits a material breach of this Agreement or-
 
1.64.1 is placed under voluntary or compulsory liquidation (whether provisional or final); 

1.64.2 commits any of the acts of insolvency set out in section 8 of the Insolvency Act, 1936 (Act No. 24 of 1936);
1.64.3 [bookmark: _Toc374604374][bookmark: _Toc388891134]is placed under business rescue as contemplated in Chapter 6 of the Companies Act, 2008 (Act No. 71 of 2008); 

1.64.4 the Service Provider makes any arrangement or compromise with its creditors generally or ceases to carry on business; or

1.64.5 a final and unappealable judgment against the Service Provider remains unsatisfied for a period of ten (10) Business Days or more after it comes to the notice of the Service Provider.

1.65 Any termination of this Agreement pursuant to the provisions of this Clause 21 will be without SARS incurring any liability in connection with such termination, or prejudice to any claim which SARS may have in respect of any prior breach of the terms and conditions of this Agreement by the Service Provider.

[bookmark: _Toc498070481][bookmark: _Toc334619095][bookmark: _Toc341442884]REQUIRED ACTION ON TERMINATION

1.66 Upon termination of this Agreement–

1.66.1 [bookmark: _Toc374604377][bookmark: _Toc388891137][bookmark: _Toc498070482]each Party shall return to the other immediately upon demand, or within such reasonable period as the Parties may agree upon all information, documentation, software, and reports that belong to the other Party, as well as all Confidential Information disclosed to it;

1.66.2 [bookmark: _Toc374604378][bookmark: _Toc388891138][bookmark: _Toc498070483]the Service Provider shall render the necessary Disengagement Assistance to SARS, as more fully set out in Clause 31;
[bookmark: _Toc374604379][bookmark: _Toc388891139][bookmark: _Toc498070484]
1.66.3 [bookmark: _Toc374604380][bookmark: _Toc388891140][bookmark: _Toc498070485]the Service Provider will retain only certain electronic records which it is legally required to retain;
[bookmark: _Toc374604381][bookmark: _Toc388891141][bookmark: _Toc498070486]
1.66.4 SARS will ensure that all fees due and payable to the Service Provider by SARS at the Termination Date, shall be paid to the Service Provider by no later than thirty (30) days following the date of termination; and
[bookmark: _Toc374604382][bookmark: _Toc388891142][bookmark: _Toc498070487]
1.66.5 the Service Provider shall immediately cease to provide the Services, subject to Clause 31.
 
[bookmark: _Toc498070488][bookmark: _Toc288827661][bookmark: _Toc342580630]FORCE MAJEURE

1.67 In the event of any act beyond the control of the Parties, strike, war, rebellion, riot, civil commotion, lockout, suspension of labour, fire, accident, or (without regard to the foregoing enumeration) of any circumstances arising or action taken beyond the reasonable control of the Parties hereto preventing them or any of them from the performance of any obligation hereunder (any such event hereinafter called “force majeure event”) then the Party affected by such force majeure event shall be relieved of its obligations hereunder during the period that such force majeure continues (excluding payment obligations which fell due before the said force majeure). 

1.68 The affected Party’s relief is only to the extent so prevented and such Party shall not be liable for any delay or failure in the performance of any obligations hereunder or loss or damage which the other Party may suffer due to or resulting from the force majeure event, provided always that a written notice shall be promptly given of any such inability by the affected Party. 

1.69 Any Party invoking force majeure shall upon termination of such force majeure give prompt written notice thereof to the other Party.  Should a force majeure event continue for a period of more than thirty (30) days, then either Party has the right to cancel this Agreement.

1.70 Any strike, lock-out, interference by trade unions, suspension of labour or other industrial action directly related to a Party as employer and which could have been avoided by steps which such Party might reasonably have been expected to take acting as a reasonable prudent employer, does not constitute a force majeure event.

[bookmark: _Toc179617265][bookmark: _Toc498070489][bookmark: _Toc288827662][bookmark: _Toc342580631]RELATIONSHIP BETWEEN THE PARTIES

1.71 The Service Provider is an independent contractor and under no circumstances will it be partner, joint venture partner, agent or employee of SARS in the performance of its duties and responsibilities pursuant to the Agreement. 

1.72 The entire management, direction and control of the Service Provider’s Personnel will be the responsibility of the Service Provider.

[bookmark: _Ref175984940][bookmark: _Toc179617266][bookmark: _Toc498070490][bookmark: _Toc288827663][bookmark: _Toc342580632]DISPUTE RESOLUTION

1.73 [bookmark: _Ref41478608]In the event of a dispute of whatsoever nature which arises out of or in connection with this Agreement, including any dispute as to the validity, existence, enforceability, interpretation, application, implementation, breach, termination or cancellation of this Agreement or as to the Parties’ rights and/or obligations in terms of this Agreement or in connection with any documents furnished by the Parties in terms of this Agreement, the Parties shall meet and negotiate in good faith to attempt to resolve the dispute.  This entails that the one Party invites the other in writing to a meeting and attempts to resolve the dispute within seven (7) days from date of the written invitation. If the dispute has not been resolved by such negotiation, the Parties shall submit the dispute to the Arbitration Foundation of Southern Africa (“AFSA”) administered mediation, failing which the dispute shall be determined as below.

1.74 Save in respect of those provisions of this Agreement which provide for their own remedies which would be incompatible with arbitration, or in the event of either Party instituting urgent action against the other in any court of competent jurisdiction, any dispute arising from, or in connection with, this Agreement will finally be resolved by arbitration in accordance with the Rules of the Arbitration Foundation of Southern Africa (the “Foundation”) or its successor, by an arbitrator or arbitrators appointed by the Foundation.

1.75 Neither Party shall be precluded from obtaining interim relief on an urgent basis or other conservatory relief from a court of competent jurisdiction pending the decision of the arbitrator.

1.76 This Clause 25 will be severable from the rest of the provisions of this Agreement so that it will operate and continue to operate notwithstanding any actual or alleged voidness, voidability, unenforceability, termination, cancellation, expiry or accepted repudiation of this Agreement.

1.77 Subject to Clauses 5.6 and 6.3 above, neither Party shall be entitled to withhold performance of any of its obligations in terms of this Agreement pending the settlement of, or decision in, any dispute arising between the Parties. Each Party shall, in such circumstances, continue to comply with its obligations in terms of this Agreement.

[bookmark: _Ref513464442][bookmark: _Toc519590977][bookmark: _Ref41466090][bookmark: _Toc179617267][bookmark: _Toc498070491][bookmark: _Toc288827664][bookmark: _Toc342580633]ADDRESSES

1.78 [bookmark: _Ref133132914]Each Party chooses the address set out below its name as its address to which all notices and other communications must be delivered for the purposes of this Agreement and its domicilium citandi et executandi (“domicilium”) at which all documents in legal proceedings in connection with this Agreement must be served.

1.79 SARS’s physical address for service of notices and legal processes shall be as follows- 

1.79.1 Group Executive: Corporate Legal Services 
Khanyisa Building
281 Middel Street 
Nieuw Muckleneuk 
PRETORIA

1.80 The Service Provider‘s physical address for service of notices and legal processes shall be as follows-

1.80.1 Chief Executive Officer
____________________
____________________
____________________
____________________

1.81 Any notice or communication required or permitted to be given to a Party pursuant to the provisions of this Agreement shall be valid and effective only if in writing and sent to a Party’s chosen address.

1.82 Any Party may by written notice to the other Party, change its chosen address to another address, provided that-

1.82.1 the change shall become effective on the tenth (10th) Business Day after the receipt or deemed receipt of the notice by the addressee; and

1.82.2 [bookmark: _Ref133132751]any change in a Party’s domicilium shall only be to an address in South Africa, which is not a post office box or a poste restante.

1.83 [bookmark: _Ref440288555]Any notice to a Party contained in a correctly addressed envelope and sent by prepaid registered post to it at a Party’s chosen address shall be deemed to have been received on the fifth (5th) Business Day after posting. 

1.84 [bookmark: _Toc179617268]Any notice to a Party in a correctly addressed envelope and which is delivered by hand to a Party’s chosen address shall be deemed to have been received on the day of delivery, unless the contrary is proved.

1.85 The Parties record that whilst they may correspond via e-mail during the currency of this Agreement for operational reasons, no formal notice required in terms of this Agreement, nor any amendment or variation to this Agreement, may be given or concluded via e-mail.

[bookmark: _Toc26146506][bookmark: _Toc38089326][bookmark: _Toc48629308][bookmark: _Toc68600264][bookmark: _Toc71514541][bookmark: _Ref72056264][bookmark: _Toc222188435][bookmark: _Toc498070492][bookmark: _Toc480792164][bookmark: _Toc486998253][bookmark: _Toc495883134][bookmark: _Toc499791761][bookmark: _Toc500424475][bookmark: _Toc501273223][bookmark: _Toc502554021][bookmark: _Toc502569706][bookmark: _Toc504035148][bookmark: _Toc288827665][bookmark: _Toc342580634]GENERAL

1.86 [bookmark: _Ref388890780][bookmark: _Toc288827666][bookmark: _Toc342580635]No Assignment Without Consent 
[bookmark: _Toc288827667][bookmark: _Toc345944034][bookmark: _Toc346268809][bookmark: _Toc371332504][bookmark: _Toc371494441][bookmark: _Toc371671198][bookmark: _Toc373998025][bookmark: _Toc374345621][bookmark: _Toc374604388][bookmark: _Toc388891148][bookmark: _Toc498070493]Subject to Applicable Law, neither Party shall be entitled to assign, cede, sub-contract, delegate or in any other manner transfer any benefit, rights and/or obligations in terms of this Agreement, without the prior written consent of the other Party, which consent shall not be unreasonably withheld.

1.87 [bookmark: asc][bookmark: _Toc480792166][bookmark: _Toc486998255][bookmark: _Toc495883136][bookmark: _Toc499791763][bookmark: _Toc500424477][bookmark: _Toc501273225][bookmark: _Toc502554023][bookmark: _Toc502569708][bookmark: _Toc504035150][bookmark: _Toc351459508][bookmark: _Toc297725729]No Sale, Acquisition, Merger or Change of Control
1.87.1 In the event of a sale, acquisition, merger, or other change of control of the Service Provider (a “Change Event”), where such Change Event is achieved, directly or indirectly, in a single transaction or series of related transactions, or in the event of a sale of all or substantially all of the assets of the Service Provider in a single or series of related transactions, then, at any time within thirty (30) days after being notified by the Service Provider of the last of such events to occur, SARS may terminate this Agreement by giving the Service Provider thirty (30) days’ written notice and designating a date upon which such termination shall be effective.

1.87.2 The Service Provider shall notify SARS if there is any Change Event within ten (10) days after becoming aware of the anticipated Change Event. 

1.87.3 No sale, acquisition, merger or other change of control shall be effective against and legally binding on SARS if the prior written consent of SARS was not obtained. 

1.87.4 SARS shall have no liability to the Service Provider with respect to termination of the Agreement in terms of this Clause.

1.87.5 “Control” in terms of this Clause shall mean, with regard to any entity, the right or power to dictate the management of and otherwise control such entity by any of the following-

1.87.5.1 holding directly or indirectly the majority of the issued share capital or stock (or other ownership interest if not a corporation) of such entity ordinarily having voting rights;
 
1.87.5.2 controlling the majority of the voting rights in such entity; or 

1.87.5.3 having the right to appoint or remove directors holding a majority of the voting rights at meetings of the board of directors of such entity.

1.88 [bookmark: _Toc288827668][bookmark: _Toc342580636]Severability
[bookmark: _Toc288827669][bookmark: _Toc345944035][bookmark: _Toc346268810][bookmark: _Toc371332505][bookmark: _Toc371494442][bookmark: _Toc371671199][bookmark: _Toc373998026][bookmark: _Toc374345622][bookmark: _Toc374604389][bookmark: _Toc388891149][bookmark: _Toc498070494]Should any of the terms and conditions of this Agreement be held to be invalid, unlawful or unenforceable, such terms and conditions shall be severable from the remaining terms and conditions which shall continue to be valid and enforceable. If any term or condition held to be invalid is capable of amendment to render it valid, the Parties agree to negotiate an amendment to remove the invalidity.
[bookmark: _Toc480792167][bookmark: _Toc486998256][bookmark: _Toc495883137][bookmark: _Toc499791764][bookmark: _Toc500424478][bookmark: _Toc501273226][bookmark: _Toc502554024][bookmark: _Toc502569709][bookmark: _Toc504035151]
1.89 [bookmark: _Toc288827670][bookmark: _Toc342580637]Advertising and Marketing
[bookmark: _Toc288827671][bookmark: _Toc345944036][bookmark: _Toc346268811][bookmark: _Toc371332506][bookmark: _Toc371494443][bookmark: _Toc371671200][bookmark: _Toc373998027][bookmark: _Toc374345623][bookmark: _Toc374604390][bookmark: _Toc388891150][bookmark: _Toc498070495][bookmark: _Toc480792168][bookmark: _Toc486998257][bookmark: _Toc495883138][bookmark: _Toc499791765]The Service Provider shall not make or issue any formal or informal announcement (with the exception of Stock Exchange announcements), advertisement or statement to the press in connection with this Agreement or otherwise disclose the existence of this Agreement or the subject matter thereof to any other Person without the prior written consent of SARS.

1.90 [bookmark: _Toc500424479][bookmark: _Toc501273227][bookmark: _Toc502554025][bookmark: _Toc502569710][bookmark: _Toc504035152][bookmark: _Ref64709359][bookmark: _Toc288827672][bookmark: _Toc342580638]Waiver
[bookmark: _Toc288827673][bookmark: _Toc345944037][bookmark: _Toc346268812][bookmark: _Toc371332507][bookmark: _Toc371494444][bookmark: _Toc371671201][bookmark: _Toc373998028][bookmark: _Toc374345624][bookmark: _Toc374604391][bookmark: _Toc388891151][bookmark: _Toc498070496]No change, waiver or discharge of the terms and conditions of this Agreement shall be valid unless in writing and signed on behalf of the Party against which such change, waiver or discharge is sought to be enforced, and any such change, waiver or discharge will be effective only in the specific instance and for the purpose given. No failure or delay on the part of either Party hereto in exercising any right, power or privilege under this Agreement will operate as a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof, or the exercise of any other right, power or privilege.
[bookmark: _Hlt493925708][bookmark: _Ref486780154]
1.91 [bookmark: _Toc351459512]No Withholding of Consents
[bookmark: _Toc288827675][bookmark: _Toc374604392][bookmark: _Toc388891152][bookmark: _Toc498070497]Except where expressly provided as being in the sole discretion of a Party, where agreement, approval, acceptance, consent or similar action by either Party is required under this Agreement, such action shall not be unreasonably delayed or withheld. An approval, acceptance, consent or similar action by a Party under this Agreement (including in respect of a plan or Deliverable) shall not relieve the other Party from the responsibility of complying with the requirements of this Agreement, nor shall it be construed as a waiver of any rights under this Agreement, except as and to the extent otherwise expressly provided in such approval, acceptance or consent.
1.92 [bookmark: _Toc288827676][bookmark: _Toc342580640]Authorised Signatories
[bookmark: _Toc288827677][bookmark: _Toc345944038][bookmark: _Toc346268813][bookmark: _Toc371332508][bookmark: _Toc371494445][bookmark: _Toc371671202][bookmark: _Toc373998029][bookmark: _Toc374345625][bookmark: _Toc374604393][bookmark: _Toc388891153][bookmark: _Toc498070498]The Parties agree that this Agreement and any contract document concluded in terms hereof shall not be valid unless signed by all Authorised Representatives of both Parties.
 
1.93 [bookmark: _Toc288827678][bookmark: _Toc342580641]Counterparts
[bookmark: _Toc498070499]This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same Agreement as at the date of signature of the Party last signing one of the counterparts.  The Parties undertake to take whatever steps may be necessary to ensure that each counterpart is duly signed by them without delay.

1.94 [bookmark: _Toc288827679][bookmark: _Toc342580642]Applicable Law and Jurisdiction
1.94.1 [bookmark: _Toc288827680][bookmark: _Toc345944039][bookmark: _Toc346268814][bookmark: _Toc371332509][bookmark: _Toc371494446][bookmark: _Toc371671203][bookmark: _Toc373998030][bookmark: _Toc374345626][bookmark: _Toc374604394][bookmark: _Toc388891154][bookmark: _Toc498070500][bookmark: _Hlt72052518][bookmark: _Ref64709424]This Agreement will be governed by and construed in accordance with the Law of the Republic of South Africa and all disputes, actions and other matters relating thereto will be determined in accordance with such Law.

1.94.2 [bookmark: _Toc346268815][bookmark: _Toc371332510][bookmark: _Toc371494447][bookmark: _Toc371671204][bookmark: _Toc373998031][bookmark: _Toc374345627][bookmark: _Toc374604395][bookmark: _Toc388891155][bookmark: _Toc498070501]The Parties hereby irrevocably and unconditionally consent to the non-exclusive jurisdiction of the High Court of the Republic of South Africa (Gauteng Division, Pretoria) in regard to all matters arising from this Agreement.

1.95 [bookmark: _Toc288827681][bookmark: _Toc342580643]Whole Agreement and Amendment
[bookmark: _Toc288827682][bookmark: _Toc345944040][bookmark: _Toc346268816][bookmark: _Toc371332511][bookmark: _Toc371494448][bookmark: _Toc371671205][bookmark: _Toc373998032][bookmark: _Toc374345628][bookmark: _Toc374604396][bookmark: _Toc388891156][bookmark: _Toc498070502][bookmark: _Ref526831664][bookmark: _Ref103478148]This Agreement constitutes the whole of the Agreement between the Parties relating to the subject matter hereof and no amendment, alteration, addition, variation or consensual cancellation will be of any force or effect unless reduced to writing and signed by the Parties hereto or their duly Authorised Representatives. Any document executed by the Parties purporting to amend, substitute or revoke this Agreement or any part hereof, shall be titled an “Addendum” to the applicable Service Agreement and assigned a sequential letter to be included in the title. 
[bookmark: _Toc480792176][bookmark: _Toc486998265][bookmark: _Toc495883146][bookmark: _Toc499791773][bookmark: _Toc500424487][bookmark: _Toc501273235][bookmark: _Toc502554033][bookmark: _Toc502569718][bookmark: _Toc504035160]
1.96 [bookmark: _Toc288827685][bookmark: _Toc342580645]Covenant of Good Faith
[bookmark: _Toc288827686][bookmark: _Toc345944041][bookmark: _Toc346268817][bookmark: _Toc371332512][bookmark: _Toc371494449][bookmark: _Toc371671206][bookmark: _Toc373998033][bookmark: _Toc374345629][bookmark: _Toc374604397][bookmark: _Toc388891157][bookmark: _Toc498070503]Each Party agrees that, in its respective dealings with the other Party under or in connection with this Agreement, it shall act in good faith.
1.97 [bookmark: _Toc288827687][bookmark: _Toc342580646]Costs
[bookmark: _Toc288827688][bookmark: _Toc345944042][bookmark: _Toc346268818][bookmark: _Toc371332513][bookmark: _Toc371494450][bookmark: _Toc371671207][bookmark: _Toc373998034][bookmark: _Toc374345630][bookmark: _Toc374604398][bookmark: _Toc388891158][bookmark: _Toc498070504]Each Party shall bear and pay its own costs of or incidental to the drafting, preparation and execution of this Agreement.

[bookmark: _Toc306610113][bookmark: _Toc498070505][bookmark: _Toc475939528][bookmark: _Ref493391402][bookmark: _Ref493397709][bookmark: _Ref493397771][bookmark: _Toc493994458][bookmark: _Ref497889865][bookmark: _Ref497889914][bookmark: _Ref497890232][bookmark: _Ref519587505][bookmark: _Ref519587591][bookmark: _Toc519590979]BROAD-BASED BLACK ECONOMIC EMPOWERMENT (“BBBEE”)

1.98 The Service Provider commits and warrants to comply in all respects with the requirements of the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003) (hereafter referred to as the B-BBEE Act) as amended from time to time, and the Codes of Good Practice issued in terms of the B-BBEE Act.

1.99 Upon the Commencement Date of this Agreement and one (1) calendar month after the expiry of a current certificate for a particular year, the Service Provider shall provide SARS with a certified copy of its BEE rating status from an agency accredited by the South African National Accreditation System or a certificate from the Companies and Intellectual Property Commission or a sworn affidavit, confirming annual turnover and level of black ownership in the case of an Exempted Micro Enterprise and Qualifying Small Enterprise.

1.100 [bookmark: _Ref498068672]During the currency of this Agreement, the Service Provider shall remain BEE compliant, with a minimum B-BBEE status level of contributor 3.

1.101 A failure to comply with the provisions of Clause 28.3 above is a material breach and will entitle SARS to terminate the Agreement.

[bookmark: _Ref261940123][bookmark: _Toc296954707][bookmark: _Toc306610114][bookmark: _Toc498070506][bookmark: _Ref280696940][bookmark: _Ref282525668]TAX COMPLIANCE 

1.102 The Service Provider represents and warrants that as of the Commencement Date of this Agreement, the Service Provider is and will remain compliant throughout the duration thereof with all Applicable Laws relating to tax in South Africa.

1.103 A failure to comply with the provisions of this Clause will constitute a material breach and will entitle SARS to terminate the Agreement, without any liability except payment of fees for Services rendered.
[bookmark: _Toc498070507]ETHICAL BUSINESS PRACTICES

1.104 SARS has a policy of zero tolerance regarding corrupt activities. The Service Provider will promptly report to SARS and the relevant authorities any suspicion of corruption on the part of their personnel, as well as any behaviour by any of those persons that is likely to constitute a contravention of the Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004).

1.105 Neither Party will offer, promise or make any gift, payment, loan, reward, inducement benefit or other advantage to any of the other Party's personnel.

1.106 [bookmark: _Ref282506312]If the results of any audit of the Services conducted by or on behalf of SARS indicates the possibility of corrupt activities, improper or fraudulent practices or theft, SARS will, after allowing the Service Provider reasonable opportunity to investigate that possibility, have the right either by itself, or by its agents, or by requesting the police, to investigate all the relevant circumstances, to question any relevant personnel of the Service Provider or a third party, and the Service Provider will use all reasonable efforts to facilitate any such investigation or enquiry. In the event that an act of corruption, fraud or theft is proven, SARS will be entitled, on written notice to the Service Provider, to immediately terminate this Agreement.

[bookmark: _Ref374609419][bookmark: _Ref374609460][bookmark: _Toc498070508]DISENGAGEMENT ASSISTANCE

1.107 [bookmark: _Toc346268823][bookmark: _Toc371332518]The Parties hereby acknowledge that, notwithstanding the termination of this Agreement for any reason whatsoever, the immediate and seamless transition of the Services to an incoming service provider is imperative. To this extent and without any derogation to any claims sounding in money, which either Party may have or allege against the other Party, the Service Provider shall not be entitled to withhold any information, files, records or reports, or any assistance as set out in the Clauses below that will be crucial to effect the immediate and seamless transition of the Services. 
[bookmark: _Toc346268824][bookmark: _Toc371332519]
1.108 For a period of one (1) month after termination of this Agreement for whatsoever reason or for a period of two (2) months prior to the expiry of this Agreement, whichever is applicable, the Service Provider will provide SARS or SARS’s newly designated service provider such assistance as SARS may reasonably require to facilitate the immediate transition of the Services in as seamless a manner as possible (“Disengagement Assistance”).

1.109 [bookmark: _Toc374604403][bookmark: _Toc388891163][bookmark: _Toc498070509][bookmark: _Toc346268825][bookmark: _Toc371332520]Without limiting the generality of the foregoing, the Service Provider shall, at no additional cost, deliver to SARS on a date specified by SARS, such information and documentation relating to the Services as SARS may reasonably require, to facilitate the immediate transition of the Services in as seamless a manner as possible.

1.110 The Service Provider undertakes to use its best endeavours to ensure that all files and records are complete, up to date and adhere to professional quality standards, and legislative requirements, failing which SARS reserves the right to demand that the Service Provider brings the files, records and/or reports up to standard.
[bookmark: _Toc346268826][bookmark: _Toc371332521]
1.111 SARS or its newly designated service provider shall have the option exercisable on a contract by contract basis to assume contracts for any Services provided by third parties to the Service Provider and used exclusively by the Service Provider to provide the Services to SARS.
[bookmark: _Toc371332522][bookmark: _Toc346268827]
1.112 Subject to Clause 27.1, and to the extent consistent with Applicable Law, in the case of third party service providers used by the Service Provider to provide Services to SARS, the Service Provider shall use Commercially Reasonable Efforts to arrange for the provision of the Services by the third party to SARS under terms at least as favourable as those in the third party service contract.

[bookmark: _Toc498070510]CONFLICT OF INTERESTS

1.113 The Service Provider confirms that to the best of its knowledge it will not be acting in conflict with the interests of SARS when providing the Services.

1.114 The Service Provider undertakes to notify SARS at the earliest opportunity practical in the circumstances, of the nature and extent of any direct or indirect interests which it may have in conflict with SARS’s interests.

1.115 The Service Provider may, subject to any condition which may be imposed by SARS, elect to terminate this Agreement if a conflict of interests arises.

As Authorised Representatives for the South African Revenue Service-

SIGNED AT PRETORIA.

	

1. ____________________________
xxxxxxxxxxxxxxxxxxxxxxx
Group Executive:  Own Accounts
Date of signature:

	

2. ____________________________
xxxxxxxxxxxxxxxxxxxxxxx
Group Executive:  Procurement
Date of signature:



As Authorised Representative for the Service Provider-

SIGNED AT ____________ ON THIS ________ DAY OF _______ 2018.

	
SIGNATURE:_____________________________________________________

FULL NAMES AND SURNAME:______________________________________

CAPACITY:______________________________________________________
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