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TRACK AND TRACE TRANSACTION ADVISOR SERVICES AGREEMENT 




Between


The SOUTH AFRICAN REVENUE SERVICE, an organ of state within the public administration but outside the public service established in terms of Section 2 of the South African Revenue Service Act, 1997 (Act No. 34 of 1997).
(“SARS”)


and
SERVICE PROVIDER, a company incorporated in accordance with the laws of South Africa with registration number:  0000/000000/00 

(“Service Provider”)




THIS AGREEMENT DOES NOT CONSTITUTE A FINAL AGREEMENT BETWEEN THE PARTIES. SARS RESERVES THE RIGHT TO AMEND SAME, AT ITS OWN DISCRETION, AT ANY POINT PRIOR TO SIGNATURE HEREOF.
This Agreement, effective as of (XX/XX/ 2017) ("Effective Date"), is entered into by and between the South African Revenue Service, an organ of state established in terms of the South African Revenue Service Act, 1997 (act no 34 of 1997) with its registered address located at its Pretoria Head Office, 299 Bronkhorst Street, Nieuw Muckleneuk, 0181, the Republic of South Africa ("SARS") and, XXXXXXXXXXXXX, (registration no. ), a company incorporated under the laws of the Republic of South Africa with its registered address located at ___________________________ ("Service Provider").
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1.1 The headings in this Agreement are for reference purposes only and will not govern or affect the interpretation of nor modify nor amplify the terms of this Agreement.

1.2 Unless inconsistent with the context, the words and expressions have the following meanings and similar expressions will have corresponding meanings:

1.2.1 “Agreement” means this Track and Trace Services Agreement, RFP 30/2017, including all, annexures and/or schedules to this Agreement, as well as the Service Provider’s proposal to RFP 30/2017;
1.2.2 “B-BBEE” means broad-based black economic empowerment as defined in the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003);
1.2.3 [bookmark: _Toc167422619][bookmark: _Toc170275194]“BEE Codes” means the Codes of Good Practice on Black Economic Empowerment gazetted by the Minister of Trade and Industry under section 9 of the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003), applicable to the Service Provider, as amended from time to time;
1.2.4 “BEE Status” means the BEE Status of the Service Provider Service Provider based on its generic scorecard as measured and certified by a verification agency in accordance with the applicable BEE Codes;
1.2.5 [bookmark: _Toc170275204]“BEE Verification Certificate” means a certificate issued by a Verification Agency, verifying the Service Provider's BEE Status level, the details of its scorecard performance, as may be applicable, and any other aspect of its BEE performance under the Codes

1.2.6 “Business Day” means any day other than a Saturday, Sunday or public holiday in the Republic of South Africa;
1.2.7 “Commencement Date” in respect of this Agreement, means the start date of the rendering of services, to be agreed to by the parties;  
1.2.8 “Commercially reasonable efforts” means taking such steps and performing in such a manner as a well-managed firm / consultancy would undertake where such firm / consultancy was acting in a prudent and reasonable manner to achieve the particular result for its own benefit, provided always that such steps are within the reasonable control of the Party.
1.2.9 Completion Date means the date on which the services by the Service Provider are completed;
1.2.10 “Confidential Information” means SARS’s confidential information and taxpayer information as defined in the Tax Administration Act, 2011 (Act No. 28 of 2011) and information considered confidential in terms of any tax act administered by the Commissioner of SARS, SARS Material and any information or data of any nature, tangible or intangible, oral or in writing and in any format or medium, which by its nature or content is or ought reasonably to be identifiable as confidential and/or proprietary to the Disclosing Party or which is provided or disclosed in confidence, and which the Disclosing Party or any person acting on behalf of the Disclosing Party may disclose or provide to the Receiving Party or which may come to the knowledge of the Receiving Party by whatsoever means. The Confidential Information of the Disclosing Party shall include information even if it is not marked as being ‘confidential’, restricted or proprietary (or any similar designation);
Confidential Information excludes information or data which- 
(a) is lawfully in the public domain at the time of disclosure thereof to the Receiving Party; or 
(b) subsequently becomes lawfully part of the public domain by publication or otherwise; or 
(c) is or becomes available to the Receiving Party from a source other than the Disclosing Party which is lawfully entitled without any restriction on disclosure to disclose such Confidential Information to the Receiving Party; or 
(d) is disclosed pursuant to a requirement or request by operation of law, regulation or court order but then only to the extent so disclosed and then only in the specific instance and under the specific circumstances in which it is obliged to be disclosed; provided that- 
(i) the onus shall at all times rest on the Receiving Party to establish that such information falls within such exclusions;
(ii) the information disclosed shall not be deemed to be within the foregoing exclusions merely because such information is embraced by more general information in the public domain or in a Party's possession; and 
(iii) any combination of features shall not be deemed to be within the foregoing exclusions merely because individual features are in the public domain or in a Party's possession, but only if the combination itself is in the public domain or in a Party's possession.
[bookmark: _Toc498943284][bookmark: _Toc499111629][bookmark: _Toc499111906]The determination of whether information is Confidential Information shall not be affected by whether or not such information is subject to, or protected by, common law or statute related to copyright, patent, trademarks or otherwise;
1.2.11 "Deliverable" means any output, outcome or result produced by the Service Provider for, or on behalf of, SARS as part of the Services pursuant to this Agreement;
1.2.12 “Force Majeure Event” means any circumstances beyond a Party’s reasonable control and includes, without limitation: (i) acts of God, public enemy, fire, explosion, earthquake, perils of the sea, flood, storm or other adverse weather conditions, war declared or undeclared, civil war, revolution, civil commotion or other civil disorder, sabotage, riot, strikes, lock-outs or other labour disputes, blockade, embargo, sanctions, epidemics, act of any Government or other Authority, compliance with law, regulations or demands of any Government or Governmental agency, limitations imposed by exchange control or foreign investment or other similar regulations or any other circumstances of like or different nature beyond the reasonable control of the Party so failing;
1.2.13  “Intellectual Property“ means all computer programs, Software, source code, object code, programmer interfaces, specifications, operating instructions, compilations, lists, databases, systems, operations, processes, methodologies, technologies, algorithms, techniques, methods, designs, circuit layouts and mask-works, plans, reports, data, works protected under the Copyright Act 98 of 1978, works of authorship, video recordings, audio recordings, photographs, models, samples, substances, trade secrets, formulae, know-how, show-how, Confidential Information, concepts and ideas of any nature (including of a technical, scientific, engineering, commercial, strategic, financial, marketing or organisational nature), inventions, discoveries, drawings, notes, manuals, documentation, training materials, job aids, trademarks, service marks, logos, slogans, corporate, business and trade names, domain names, trade dress, brand names and other indicia of origin, regardless of whether Intellectual Property Rights actually inhere in any such items, and any other tangible or intangible items in which Intellectual Property Rights may inhere, as may exist anywhere in the world and any applications for registration of such intellectual property, and includes all Intellectual Property Rights in any of the foregoing;
1.2.14 “Intellectual Property Rights” means all rights of whatever nature and however described in respect of Intellectual Property, including:
a) [bookmark: _Toc499111630][bookmark: _Toc499111907]all patents and other patent rights, including divisional and continuation patents, utility models;
b) [bookmark: _Toc499111631][bookmark: _Toc499111908]rights in and to inventions, whether patentable or not;
c) [bookmark: _Toc499111632][bookmark: _Toc499111909]rights in trademarks, service marks, logos, slogans, corporate, business and trade names, trade dress, brand names and other indicia of origin;
d) [bookmark: _Toc499111633][bookmark: _Toc499111910]rights in designs, topography rights, rights in circuit layouts and mask-works;
e) [bookmark: _Toc499111634][bookmark: _Toc499111911]copyright, including all copyright in and to computer programs;
f) [bookmark: _Toc499111635][bookmark: _Toc499111912]rights in internet domain names, reservations for internet domain names, uniform resource locators and corresponding internet sites; 
g) [bookmark: _Toc499111636][bookmark: _Toc499111913]rights in databases and data collections; and
	know-how, show-how, trade secrets and confidential information, in each case whether or not registered and including applications for the registration, extension, renewal and re-issuance, continuations, continuations in part or divisions of, any of these and the right to apply for any of the foregoing, all claims for past infringements, and all rights or forms of protection of a similar nature or having equivalent or similar effect to any of these which may subsist anywhere in the world.

1.2.15 "Key Personnel" means those members of staff of the Service Provider listed as such in the Service Provider’s proposal and who have been dedicated to the provision of the Services to SARS, and on the strength of whose expertise the Service Provider warrants the ability to provide the Services; 

1.2.16  “Parties” means SARS and the Service Provider and “party” as the context requires, is a reference to any one of them;
1.2.17 “PPP” means public private partnership as defined in Treasury
Regulation 16.1;

1.2.18 “PPP agreement” means an agreement contemplated in Treasury Regulation 16.1 between the institution (SARS) and a private party;

1.2.19 “Performance Criteria“ means, individually and collectively, the quantitative and qualitative obligations and commitments  and the functional and technical specifications for each Deliverable contemplated;
1.2.20 “Pricing Schedule” means the Service Providers prices set for the different parts of the deliverable; 
1.2.21 “Project” SARS means a PPP as defined by Treasury Regulation 16.1

1.2.22 “RFP 30/2017”, subject to any contrary indication, refers to SARS’s invitation to tender to be appointed as a Service Provider;
1.2.23 “SANAS” means the South African National Accreditation System and recognised by the South African Government as the national accreditation body;
1.2.24 “SARS” means the SOUTH AFRICAN REVENUE SERVICE, an organ of state within the public administration but outside the public service established in terms of Section 2 of the South African Revenue Service Act, 1997 (Act No. 34 of 1997), with its principal address at 299 Bronkhorst Street, Nieuw Muckleneuk, Pretoria;
1.2.25 “SARS Data” means any information or data whether or not Confidential Information, being information of SARS relating to a taxpayer, its employees, independent contractors and Service Providers, information or data relating to SARS’s business operations, personal information as defined in the Electronic Communications Act, 2002 (Act No. 25 of 2002) and/or the Protection of Personal Information Act, 2013 (Act No. 4 of 2013) or any other applicable legislation, including:
(a) all reports, documentation, software or inventions in material form, irrespective of media on which they occur, entered into, contained in and/or stored, collected, accessed or processed by the Service Provider for the purpose of providing  the Solution t to SARS; and
(b) all other records, data, files, input materials, reports, forms and other such items that may be received, computed, developed, used or stored by the Service Provider or any of the Service Provider ’s Staff/Personnel, contractors, or agents, for or on behalf of SARS, or in connection with the Solution.
1.2.26 “SARS’s Designated Representative” means any SARS official who is authorised   to enter into a specific agreement in respected of work to be carried out under any of the categories of work listed in RFP 30/2017;
1.2.27 “Service Provider” means a Service Provider appointed in terms of this Agreement, whose details are as follows: XXXXXXXXXXXX ;
1.2.28 "Services" means the provision of  services by the Service Provider to SARS in accordance with this specific Agreement, which Agreement includes RFP 30/2017;
1.2.29 “Service Level” means a quantitative standard of performance of the Services which will be agreed to between SARS and Service Provider and which Service Provider  shall be required to satisfy in its performance of the Services;
1.2.30 “Termination Date” means the date on which the Services Provider would have rendered services fully and comprehensively to SARS and handed over a close out report in terms of the Agreement, thus signalling the end of the assignment;
1.2.31 “Third Party Service Provider(s)” means a third party who/which is a licensor of software, lessor of equipment, or Service Provider of other goods or services to SARS (or to a Governmental Entity that is receiving the Solution  under this Agreement) from time to time, including such third party’s employees, agents, affiliates, and third party Service Providers. Third Party Service Providers exclude any affiliate, (direct or indirect), or other agents of the Service Provider to the extent involved in providing  or delivering the Solution under contract (direct or indirect) with the Service Provider;

1.3 Any reference in this Agreement to:

1.3.1 “Clause” shall, subject to any contrary indication, be construed as a reference to a Clause in this Agreement; and

1.3.2 “Person” refers to any person including juristic entities.

1.4 Unless inconsistent with the context or save where the contrary is expressly indicated:

1.4.1 if any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, notwithstanding that it appears only in the definition Clause, effect shall be given to it as if it were a substantive provision of this Agreement;

1.4.2 when any number of days is prescribed in this Agreement, such a period shall be computed by excluding the first and including the last day unless the last day falls on a day which is not a Business Day, in which case the last day shall be the next succeeding Business Day;

1.4.3 no provision of this Agreement constitutes a stipulation for the benefit of any Person who is not a Party to this Agreement; and

1.4.4 a reference to a Party includes that Party’s successors-in-title and permitted assigns, including any other persons contemplated in Clause 1.8 of this Agreement.

1.5 Unless inconsistent with the context, an expression which denotes:

1.5.1 	any one gender includes the other gender; and

1.5.2 the singular includes the plural and vice versa.

1.6 Unless it is clear from a specific Clause in which a term has been defined that such definition has limited application to the relevant Clause, any term defined within the context of any particular Clause in this Agreement shall bear the same meaning as ascribed to it throughout the Agreement, notwithstanding that that term has been defined in a specific Clause.

1.7 The termination of this Agreement will not affect the provisions of this Agreement which operate after any such termination or which of necessity must continue to have effect after such termination, notwithstanding that the clauses themselves do not expressly provide for this.

1.8 [bookmark: _Ref345927829]This Agreement is binding on the executors, administrators, trustees, permitted assigns or liquidators of the Parties as fully and effectually as if they had signed this Agreement in the first instance and reference to any Party is deemed to include such Party’s estate, heirs, executors, administrators, trustees, permitted assigns or liquidators, as the case may be.

1.9 Where figures are referred to in numerals and in words, if there is any conflict between the two, the words shall prevail.
1.10 None of the provisions hereof shall be construed against or interpreted to the disadvantage of the Party responsible for the drafting or preparation of such provision. 



[bookmark: _Ref103489035][bookmark: _Toc499111920][bookmark: _Toc519590959]Appointment
[bookmark: _Toc288827647][bookmark: _Toc342580619]
2.1 The Service Provider has submitted a proposal to SARS to be considered for the appointment of a Service Provider as set out in RFP 30/2017 and Clause 4 below. SARS accepted the proposal and hereby appoints the Service Provider as Service Provider, which appointment the Service Provider accepts.

2.2 The Service Provider represents that it has, and warrants that throughout the duration of this Agreement it shall have the resources, skills, qualifications and experience necessary to provide the Services.

2.3 In reliance on these statements and representations, SARS has selected and appointed the Service Provider. 


2.4 In the event that the Service Provider merges with a service provider, who is not on the National Treasury’s pre-approved list of Service Providers, the Service Provider shall sought SARS’s approval, which approval shall not be unreasonably withheld.


[bookmark: _Toc179617255][bookmark: _Toc499111921][bookmark: _Toc288827649][bookmark: _Toc342580620]Duration

[bookmark: _Ref282439997]This Agreement shall be deemed to have commenced on the Commencement Date and will endure until the Termination Date.

[bookmark: _Toc306610107][bookmark: _Ref346180635][bookmark: _Toc499111922]Services

1.1 The Parties agree that the Service Provider has been appointed to render Services to SARS as comprehensively outlined in RFP 30/2017 and Service Provider’s proposal.

1.2 The Service Provider shall provide the Services utilising the requisite skills and expertise highlighted in the Service Provider’s proposal, and in accordance with the highest professional standards generally acceptable in the Information Technology profession. In the event of any doubt regarding what constitutes generally acceptable standards, the Parties shall request a directive from the relevant regulatory authority.

[bookmark: _Toc499111923]Approach to the Services 

1.3 This Agreement provides a framework for, and the general terms and conditions applicable to, the Services that the Service Provider will provide to SARS under this Agreement.

1.4 The Service Provider will provide the Services to SARS, subject to the general terms and conditions contained in this Agreement, as well as subject to the specific terms and conditions which the parties may set forth in the specific Agreement. 


[bookmark: _Toc179617256][bookmark: _Toc499111924]Service Provider’s Undertakings and Obligations

1.5 The Service Provider undertakes to:

1.5.1 take cognisance of the work already completed by SARS, which work is in accordance with RFP 30/2017, about 85% completed, consider it carefully and diligently and let it form the basis of the Service Provider’s work undertaken in terms of this Agreement;
1.5.2  to perform the services according to good industry practice;
1.5.3  to devote the necessary time and attention to providing the deliverables, as set out in the deliverables schedule to be developed by the parties, and not engage in any business or activity that will prevent the Service Provider from providing the services;
1.5.4 to maintain, at all times, the highest degree of good faith towards the SARS and to ensure that no conflict of interest materialises, and in the event of a conflict of interest arising, to immediately advise the institution of same, upon which advice the SARS shall, in its sole and absolute discretion, decide whether to proceed with the agreement or to terminate it forthwith. Failure by the Service Provider to advise the SARS of any conflict of interest shall amount to a material breach of the agreement and shall entitle the SARS to terminate the agreement forthwith;
1.5.5  to render the services in accordance with the deliverables, timeframes and specifications, as set out in the deliverables schedule as amended by written agreement of the parties;
1.5.6  that all actions and commitments agreed upon or pursuant to the project management committee meetings or agreed to with the project officer, will be strictly adhered to;
1.5.7  to maintain independence from other individuals, organisations or government bodies;
1.5.8  to take out, at its own cost, appropriate insurance coverage against loss arising out of negligence, malpractice or unprofessional conduct of the Service Provider;
1.5.9  to observe neutrality and objectivity in its views and opinions;
1.5.10  to respect and observe all applicable laws;
1.5.11  to provide the Service Provider with any information and reports reasonably requested by the SARS in connection with the Services, and which information the transaction warrants to be accurate and complete;
1.5.12  to maintain the professional personnel as promised and committed to by the Service Provider in its proposal and as recorded in the deliverables schedule, and that in the event of any dedicated member of the Service Provider becoming incapacitated and unable to carry out his or her duties or whose performance the SARS reasonably considers to be unsatisfactory in its discretion, to replace, at the Service Provider's cost, such member, subject to the written approval of the SARS;
1.5.13 advise SARS in writing of any new Key Personnel or professional staff members appointed to attend to SARS’s instructions during the contract term.  The Service Provider will further provide SARS with short curriculum vitae, including the new appointee’s qualifications and skills. Such information will be provided to SARS prior to the new appointee commencing work on a SARS matter; 
1.5.14 charge fees for Services rendered to SARS in accordance with the Service Provider’s Pricing Schedule;
1.5.15 carry out all work timeously, in a diligent manner and in good faith;  
1.5.16 refrain from acting in bad faith, which include:

1.5.16.1 not assigning instructions and/or duties that can  be attended to, or executed by junior staff members to senior staff members and then billing for such Services at senior staff members’ rates; and
1.5.16.2 providing SARS with accounts that contain unrealistic time billing, taking into account the nature (i.e. relative simplicity) of the Services rendered.  

In this regard the Service Provider acknowledges that the aforesaid transgressions (or any other acts of bad faith) may lead to SARS electing not to make further use of the services of the Service Provider.     
1.5.17 provide SARS with feedback in the form of periodic reports at intervals agreed to by the parties. 
1.5.18 provide SARS with accurate and complete invoices, free from duplicated items and/or calculation errors; 
1.5.19 for the duration of this Agreement and for a period of five (5) years after the termination of this Agreement, maintain a complete audit trail of the Services performed under this Agreement, sufficient to permit a complete audit thereof. The Service Provider shall provide SARS and SARS’s auditors access at reasonable times to information, records and documentation relating to the Services for the purpose of performing audits, examinations and inspections in order to verify the Service Provider’s compliance with the terms of this Agreement and/or to enable SARS to comply with the requirements of any regulatory authority and/or regulators and governmental entities having jurisdiction.  All costs incurred in performing audits under this clause will be borne by SARS, unless audit findings reveal the Service Provider’s non-compliance with the terms of this Agreement and/or requirements of a regulatory authority or similar institution having jurisdiction over SARS and/or the Service Provider;
1.5.20 ensure that it performs security checks (vetting) on its Key Personnel and support staff involved with the performance of the Services, and immediately take steps to prevent any of its personnel found to be a security risk from performing the Services, which are the subject of this Agreement;
1.5.21 immediately inform SARS if any of its employees involved in the rendering of the Services to SARS are suspended or struck from the roll of  the relevant regulatory body, found guilty of misconduct by the Service Provider or any regulatory authority, or found guilty of a criminal act by a court; and
1.5.22 ensure that it follows SARS’s applicable security policies and procedures for the duration of this Agreement; and



[bookmark: _Toc306610110][bookmark: _Toc499111925]Service Levels

1.6 The Service Provider shall perform the Services promptly, in a diligent, professional and courteous manner. The Service Provider shall execute the Services in accordance with generally acceptable practices applicable to the Information Technology profession, whilst at all times maintaining the highest professional standards.
[bookmark: _Ref282527081]
1.7 Service Levels shall be negotiates and agreed between the Service Provider and the SARS’s Designated Representative on a case by case basis and reduced to writing.
[bookmark: _Hlt62015402]
1.8 The Service Provider recognises that its failure to meet agreed Service Levels may have a material and adverse impact on the operations of SARS, which impact may result in SARS suffering damages in an amount not necessarily capable of precise determination. Accordingly, in the event that the Service Provider fails to meet any prescribed Service Levels, then in addition to all other remedies available to SARS in law, SARS may report the Service Provider to National Treasury and request that such Service Provider be placed on National Treasury’s List of Restricted Service Providers. 

1.9 The Service Provider shall be excused from failing to comply with any prescribed Service Levels to the extent that non-performance or delayed performance is due to the acts or omissions of a SARS official, or if it occurs as a result of a Force Majeure Event. 

[bookmark: _Ref225161285][bookmark: _Toc242847907][bookmark: _Toc306610108][bookmark: _Toc499111926][bookmark: _Ref215459655]Third Party Co-Operation
[bookmark: _Ref217786702][bookmark: _Ref216753163]
1.10 As part of the Services, where appropriate and when requested by SARS to do so, the Service Provider shall provide its full co-operation to any  third party involved with, or contracted by SARS to assist with, a matter that forms the subject of any specific agreement..  

1.11 It is, however, agreed that the relationship between the Service Provider and any third party will not constitute a partnership, and that neither the Service Provider nor the third party will be required to manage or monitor the other’s performance.

1.12 Any complaints relating to a perceived lack of co-operation by the Service Provider from the third party must promptly be brought to SARS’s attention.  
 
[bookmark: _Toc499111927][bookmark: _Toc288827651][bookmark: _Toc342580621]SARS’s Rights and Obligations

1.13 SARS undertakes to:-
1.13.1 to remunerate the Service Provider for its Services as set out in the pricing schedule,
1.13.2 to provide all necessary logistical support to the Service Provider so as to enable it effectively to render the Services;
1.13.3  to use its best endeavours to ensure that the 	Service Provider has timely and adequate access to all information, personnel and documentation available to the SARS that will be required by the Service Provider to render the services; and
1.13.4 8.1.4 to co-operate with the Service Provider at all times for purposes of facilitating a timeous and efficient delivery of the services.
[bookmark: _Ref179370323][bookmark: _Toc179617257]
[bookmark: _Toc499111929]Performance Bond
SARS reserves the right to request the Service Provider to submit a performance bond in the amount equal to be determined by SARS. 

[bookmark: _Toc288827652][bookmark: _Toc342580622]Invoicing and Payment

All fees will be charged according to the Service Provider’s Pricing Schedule and as agreed by the parties.

[bookmark: _Toc261872055][bookmark: _Toc261872174][bookmark: _Toc261872689][bookmark: _Toc261872916][bookmark: _Toc261873098][bookmark: _Toc261873229][bookmark: _Ref261941182][bookmark: _Ref261942278][bookmark: _Toc263158475][bookmark: _Toc263158598][bookmark: _Toc263158721][bookmark: _Toc263158844][bookmark: _Toc263162638][bookmark: _Toc263162919][bookmark: _Toc263289383][bookmark: _Toc342204731][bookmark: _Toc499111930]Intellectual Property Rights

1.14 	SARS Intellectual Property 
SARS retains all right, title and interest in and to the SARS Intellectual Property. As of the Effective Date, Service Provider is granted a non-exclusive licence for the continued duration of this Agreement to perform any lawful act including the right to use, copy, maintain, modify, enhance and create derivative works of SARS Intellectual Property (including source code materials, programmer interfaces, available documentation, manuals and other materials to the extent necessary for the use, modification, or enhancement thereof) for the sole purpose of providing the Deliverables to SARS. Service Provider will not be permitted to use SARS Intellectual Property for the benefit of any entities other than SARS without the signed written consent of SARS, which may be withheld at SARS's sole discretion. Except as otherwise requested or approved by SARS, which approval will be at SARS's sole discretion, Service Provider will cease all use of SARS Intellectual Property as of the termination or expiration date of this Agreement or the date of completion of the Deliverables where such date is earlier.

1.15 Intellectual Property developed during the Term 

15. [bookmark: _Ref263612050]SARS will have all right, title and interest in all Intellectual Property developed or generated for SARS in the course of providing the Deliverables ("Developed Intellectual Property").
15. Service Provider hereby irrevocably assigns, transfers and conveys to SARS without further consideration all of its right, title and interest in such Developed Intellectual Property. 
15. Service Provider agrees to execute any documents or take any other actions as may reasonably be necessary, or as SARS may reasonably request in writing, to perfect SARS's ownership of such Developed Intellectual Property, and further, hereby irrevocably grants to SARS its power of attorney in rem suam with the right on behalf of Service Provider to sign all such deeds and documents and to take all such actions as may be necessary for SARS to perfect its rights of ownership over such Developed Intellectual Property should Service Provider fail to comply with any such written request.
15. [bookmark: _Ref303774448]Unless otherwise agreed, where Developed Intellectual Property incorporates Service Provider Intellectual Property, systems, and processes that Service Provider did not develop in the course of providing Deliverables under the Agreement, Service Provider hereby grants SARS an irrevocable, perpetual, world-wide, fully paid-up, royalty-free, non-exclusive licence for SARS, SARS Personnel and agents to perform any lawful act, including the right to use, copy, maintain, modify, enhance and create derivative works of such Service Provider Intellectual Property insofar as it forms part of the Developed Intellectual Property.

1.16 	Service Provider Intellectual Property
Subject to Clause 12.2.4, Service Provider retains all right, title and interest in and to Service Provider Intellectual Property that is used in connection with the Deliverables. Service Provider grants to SARS an irrevocable, perpetual, fully paid-up, royalty-free, non-exclusive licence for SARS to receive and realise the benefit of the Deliverables during the Term and during the Disengagement Assistance Period.

1.17 	Third Party Intellectual Property
Service Provider will neither, for the Term of this Agreement, incorporate any Third Party Intellectual Property into any Developed Intellectual Property nor introduce into SARS's environment any Third Party Intellectual Property without first obtaining SARS's written consent thereto.  Service Provider will be responsible for obtaining a licence on behalf of SARS, at Service Provider’s cost and in SARS's name, to use such Third Party Intellectual Property from the Third Party. Service Provider is required to perform the Deliverables in accordance with the Service Levels notwithstanding any decisions by SARS to withhold its consent to the use of Third Party Intellectual Property and/or failure to assist in procuring the required consents. 

1.18 	Use of Third Party Intellectual Property licensed to SARS
Service Provider will not, without SARS's express prior written consent, use any Third Party Intellectual Property licensed to SARS whether to provide the Deliverables to SARS or for any other purpose whatsoever. Service Provider acknowledges that such unauthorised use of Third Party Intellectual Property licensed to SARS may constitute a breach of the provisions of the licence agreement/s in terms of which such Third Party Intellectual Property is licensed to SARS. Should consent be granted to Service Provider to use Third Party Intellectual Property licensed to SARS, Service Provider undertakes that it will only use such Intellectual Property strictly in accordance with the provisions of the relevant consent.  Service Provider is required to perform the Deliverables in accordance with the Service Levels notwithstanding any decisions by SARS to withhold its consent. 
 

[bookmark: _Ref179272966][bookmark: _Toc179617258][bookmark: _Toc499111931][bookmark: _Toc288827654][bookmark: _Toc342580624]Confidentiality

1. The Parties shall ensure that prior to commencing the performance of the Services all the Service Provider’s personnel involved in the rendering of such Services shall sign the SARS Oath of Secrecy and submit the original thereof to SARS for record keeping purposes.

1.20 The Service Provider undertakes that for the duration of this Agreement and after the expiration or earlier termination of this Agreement for any reason, it will keep confidential all proprietary information, including any trade secrets and/or all information of a confidential nature which SARS from time to time communicates to the Service Provider, its agents and/or employees. This includes the knowledge acquired by the Service Provider, its agents and/or employees as a result of the work to be performed by the Service Provider in terms of this Agreement and which by its nature, is intended to be kept confidential.

1.21 For purposes of this Agreement, the expression “Confidential Information” shall include, but shall not be limited to SARS’s operating procedures, internal policies, manuals, computer infrastructure, hardware, software, methods and techniques, know-how, operating costs, as well as the names of service providers and/or potential service providers with whom SARS has not yet contracted but intends contracting for purposes of establishing business relationships to which the Service Provider may become privy during the contract term.  

1.22 The Service Provider further in particular undertakes to keep confidential all SARS Confidential Information, which shall have the meaning assigned to it in section 68 of the Tax Administration Act, 2011 (Act No. 28 of 2011) [hereinafter referred to as “TAACT”], as well as Taxpayer Information, which means any information provided by a taxpayer or obtained by SARS in respect of the taxpayer, including biometric information.  In this regard the Service Provider is specifically referred to the Confidentiality of Information provisions contained in Chapter 6 of the TAACT.

1.23 The Parties agree that no trade and/or business secrets, Confidential Information or methods of work supplied by the one Party to the other shall be disclosed to any third party, without first obtaining the written consent of the other Party.  

1.24 The Service Provider specifically acknowledges that all information relating to the Services, including and not limited to, literary works produced thereunder are of a sensitive nature and must be kept confidential. The Service Provider undertakes not to disclose such information without first obtaining the written consent of SARS. 

1.25 If the Service Provider is uncertain about whether information is to be treated as confidential in terms of this Clause, it shall be obliged to treat it as such until advised otherwise, in writing, by SARS.  

1.26 The Service Provider will protect the interests of SARS in its Confidential Information by :

1.26.1 making available such Confidential Information only to those of its personnel who are actively involved in the execution of its obligations under this Agreement and then only on a “need to know” basis;

1.26.2 putting in place internal security procedures reasonably acceptable to SARS to prevent unauthorised disclosure and taking all practical steps to impress upon those personnel who need to be given access to Confidential Information, the secret and confidential nature thereof; 

1.26.3 not using any Confidential Information of SARS, or disclosing directly or indirectly any Confidential Information of SARS to third parties, whether during this Agreement or thereafter; and

1.26.4 ensuring that all Confidential Information of SARS which has or will come into the possession of the Service Provider and its personnel, will at all times remain the sole and absolute property of SARS.

1.27 Confidential Information shall not include information that:

1.27.1 [bookmark: _Toc337801812][bookmark: _Toc338749928][bookmark: _Toc498943297][bookmark: _Toc499111655][bookmark: _Toc499111932]is lawfully in the public domain at the time of disclosure;

1.27.2 [bookmark: _Toc337801813][bookmark: _Toc338749929][bookmark: _Toc498943298][bookmark: _Toc499111656][bookmark: _Toc499111933]subsequently and lawfully becomes part of the public domain by publication or otherwise;

1.27.3 [bookmark: _Toc498943299][bookmark: _Toc499111657][bookmark: _Toc499111934][bookmark: _Toc337801814][bookmark: _Toc338749930]subsequently becomes available to a Party from a source other than the disclosing Party, which source is lawfully entitled without any restriction on disclosure to disclose such Confidential Information; 

1.27.4 [bookmark: _Toc337801815][bookmark: _Toc338749931][bookmark: _Toc498943300][bookmark: _Toc499111658][bookmark: _Toc499111935]is disclosed pursuant to a requirement or request by operation of law, regulation or court order; 

1.27.5 [bookmark: _Toc498943301][bookmark: _Toc499111659][bookmark: _Toc499111936]is independently developed or learned by a receiving Party without reference to or use of the Confidential Information of the other Party; and/or 

1.27.6 is disclosed by the receiving Party with the disclosing Party’s prior written approval.

1.28 The provisions of this Clause shall survive the termination or cancellation of this Agreement for any reason whatsoever.

[bookmark: _Toc499111937][bookmark: _Toc288827656][bookmark: _Toc342580626]Liability of the Parties

1.29 A Party shall be liable to the other Party for any direct damages incurred by such Party as a result of the other Party’s failure to perform its obligations in the manner required by this Agreement.

1.30 The Service Provider shall be liable to SARS for all indirect and consequential or special damages and/or losses suffered by SARS as a result of a breach of Clause 13 above, infringement of third party intellectual property rights, or any criminal act committed by the Service Provider or its employees. 

1.31 The Service Provider shall be liable for any negligent or wrongful acts relating to the Services, including fraud or unlawful activity, committed by any of its personnel. 

1.32 The maximum liability of the Service Provider for all claims arising out of the services provided in connection with this agreement shall be limited to an amount equal to twice the fees charged for the services.

[bookmark: _Toc499111938]Indemnity 

1.33 The Service Provider shall indemnify and hold SARS harmless against all losses, claims, demands, proceedings, damages, costs, charges and expenses (including reasonable legal expenses) of whatsoever nature arising out of this Agreement or at Law in respect of the Service Provider’s breach of the provisions of this Agreement, or injury or death of any person or loss of or damage to property occurring by reason of the Service Provider, its employees or agents’ wilful conduct or negligence during or after the execution of the Services.

[bookmark: _Toc499111939][bookmark: _Toc288827657][bookmark: _Toc342580627]Warranties

1.34 The Service Provider hereby represents and warrants to SARS that-

1.34.1 this Agreement has been duly authorised and executed by it and constitutes a legal, valid and binding set of obligations on it;

1.34.2 it is acting as a principal and not as an agent of an undisclosed principal;

1.34.3 the execution and performance of the terms and conditions of this Agreement does not constitute a violation of any statute, judgment, order, decree or regulation or rule of any court, competent authority or arbitrator or competent jurisdiction applicable or relating to the Service Provider, its assets or its business, or its memorandum of incorporation or any other documents or any binding obligation, contract or agreement to which it is a party or by which it or its assets are bound; 

1.34.4 it will provide the Services in a cost-effective manner, thereby ensuring that no unnecessary or extraordinary costs are incurred and passed on to SARS; 

1.34.5 it has the requisite insurance to cover professional liability claims that may be instituted against it; 

1.34.6 it has the necessary resources, skills and experience to render the Service to SARS; and

16.1.7	It is expressly agreed between the Parties that each warranty 
	and representation given by the Service Provider in this Agreement is material to this Agreement and induced SARS to conclude this Agreement.

1.35 The provisions of this Clause shall survive the termination of this Agreement.

[bookmark: _Toc261872063][bookmark: _Toc261872182][bookmark: _Toc261872697][bookmark: _Toc261872924][bookmark: _Toc261873106][bookmark: _Toc261873237][bookmark: _Toc263158483][bookmark: _Toc263158606][bookmark: _Toc263158729][bookmark: _Toc263158852][bookmark: _Toc263162646][bookmark: _Toc263162927][bookmark: _Toc263289391][bookmark: _Ref263678252][bookmark: _Toc342204736][bookmark: _Toc499111940]Insurance and Risk of loss
1.36 [bookmark: _Ref261943035]Insurance 
[bookmark: _Ref261943018][bookmark: _Ref263423916]Service Provider will, at its own cost and expense, during the Term have and maintain in force, to the reasonable satisfaction of SARS, sufficient short-term insurance cover to cover all of its obligations and liabilities under this Agreement.
1.37 [bookmark: _Ref263422787]SARS Right to Acquire Insurance in Certain Circumstances
Without limiting the generality of SARS’s rights and remedies hereunder, in the event of a failure by Service Provider to maintain any insurance required hereunder, or to provide evidence of renewal at least 3 (three) Business Days prior to expiration of the applicable insurance cover, on 3 (three) Business Days’ notice to Service Provider, SARS may purchase the requisite insurance and deduct the costs thereof from any amounts owed to Service Provider under this Agreement.

[bookmark: _Toc499111941]Breach
[bookmark: _Ref207610010]
1.38 A Party (the "Aggrieved Party") may terminate this Agreement with immediate effect if:
[bookmark: _Ref256497960]
1.38.1 [bookmark: _Ref334445333][bookmark: _Ref207610011]the other Party (the "Defaulting Party") commits a material breach of this Agreement and fails to remedy such breach within 10 (ten) Business Days (the "Notice Period") of being notified of the breach and, if the Aggrieved Party so elects, the steps required to remedy such breach.

1.38.2 For the purposes of Clause 18.1.1, a breach will be deemed to be a material breach if  ‑

1.38.2.1 it is capable of being remedied, but is not so remedied within the Notice Period; or
1.38.2.2 it is incapable of being remedied within the Notice Period; or 
1.38.2.3 if payment in money will compensate for such breach, but payment is not made within the Notice Period; or
1.38.2.4 the Service Provider commits numerous, repeated breaches even if cured; or
1.38.2.5 at any time, SARS experiences non-performance, alternatively mal-performance from the Service Provider relating to the execution of it duties and obligations in terms of this Agreement.

[bookmark: _Toc499111942][bookmark: _Toc288827660][bookmark: _Toc342580629]Termination for Cause

1.39 [bookmark: _Ref97595823]SARS may, by giving notice to the Service Provider, terminate this Agreement in whole or in part, as of a date set out in the notice of termination, in the event that the Service Provider commits a material breach of this Agreement or:
 
1.39.1 is placed under voluntary or compulsory liquidation (whether provisional or final) or business rescue proceedings are commenced against the Service Provider; and/or

1.39.2 commits any of the acts of insolvency set out in section 8 of the Insolvency Act, 1936 (Act No. 24 of 1936). 

1.40 SARS may terminate this Agreement, in whole or in part, in the event that SARS is unable to obtain funding to procure the Services.

[bookmark: _Ref525620435][bookmark: _Toc26146501][bookmark: _Toc38089321][bookmark: _Toc48629303][bookmark: _Toc68600259][bookmark: _Toc71514536][bookmark: _Toc268619226][bookmark: _Toc277942840][bookmark: _Toc306610135][bookmark: _Toc499111943]Termination for Convenience

[bookmark: _Ref345927372]SARS may terminate this Agreement in whole or in part for convenience and without cause at any time by giving the Service Provider at least 30 (thirty) days prior written notice. SARS will be obliged to pay the Service Provider’s professional fees for Services rendered up to the date of the termination of this Agreement. 

[bookmark: _Toc499111944]Termination upon Sale, Acquisition, Merger or Change of Control

In the event of a sale, acquisition, merger, or other change of Control of Service Provider where such Control is acquired, directly or indirectly, in a single transaction or series of related transactions, or in the event of a sale of all or substantially all of the assets of Service Provider in a single or series of related transactions, then SARS may terminate this Agreement by giving Service Provider at least 90 (ninety) days prior notice and designating a date upon which such termination will be effective. SARS will have no liability towards Service Provider with respect to such termination

[bookmark: _Toc499111945][bookmark: _Toc288827661][bookmark: _Toc342580630]Force Majeure

1.41 In the event of any act beyond the control of the Parties, strike, war, rebellion, riot, civil commotion, lockout, suspension of labour, fire, accident, or (without regard to the foregoing enumeration) of any circumstances arising or action taken beyond the reasonable control of the Parties hereto preventing them or any of them from the performance of any obligation hereunder (any such event hereinafter called "force majeure event") then the Party affected by such force majeure event shall be relieved of its obligations hereunder during the period that such force majeure continues (excluding payment obligations which fell due before the said force majeure). 
1.42 The affected Party’s relief is only to the extent so prevented and such Party shall not be liable for any delay or failure in the performance of any obligations hereunder or loss or damage which the other Party may suffer due to or resulting from the force majeure event, provided always that a written notice shall be promptly given of any such inability by the affected Party. 

1.43 Any Party invoking force majeure shall upon termination of such force majeure give prompt written notice thereof to the other Party.  Should a force majeure event continue for a period of more than thirty (30) days, then either Party has the right to cancel this Agreement.

1.44 Any strike, lock-out, interference by trade unions, suspension of labour or other industrial action directly related to a Party as employer and which could have been avoided by steps which such Party might reasonably have been expected to take acting as a reasonable prudent employer, does not constitute a force majeure event.

[bookmark: _Toc261872066][bookmark: _Toc261872185][bookmark: _Toc261872700][bookmark: _Toc261872927][bookmark: _Toc261873109][bookmark: _Toc261873240][bookmark: _Ref261941359][bookmark: _Ref261943621][bookmark: _Ref261955932][bookmark: _Toc263158486][bookmark: _Toc263158609][bookmark: _Toc263158732][bookmark: _Toc263158855][bookmark: _Toc263162649][bookmark: _Toc263162930][bookmark: _Toc263289394][bookmark: _Toc342204739][bookmark: _Toc499111946][bookmark: _Toc179617265]Audits
1.45 Audit Rights
1.45.1 Service Provider and its Subcontractors will maintain a complete audit trail of financial and non-financial transactions resulting from the Agreement.  Service Provider will provide to SARS, its internal or external auditors, inspectors and regulators access at all reasonable times to any facility or part of a facility at which either Service Provider or any of its Subcontractors is providing the Deliverables, to Service Provider Personnel, and to equipment, Software, personnel, data, records and documentation, including agreements between Service Provider and its Subcontractors, relating to the Deliverables for the purpose of performing audits and inspections of either Service Provider or its Subcontractors to: (i) verify the accuracy of Service Provider’s Charges and invoices; (ii) verify the accuracy of payments by or credits from Service Provider; (iii) verify the accuracy of price changes to the extent such changes are determined by reference to Service Provider’s costs or changes thereto; (iv) verify the integrity of, and examine the systems that process, store, support and transmit SARS data; (v) examine Service Provider’s performance of the Deliverables, including verifying compliance with the Performance Standards; (vi) verify compliance with the terms of the Agreement; (vii) satisfy the requirements of any legislative, judicial or regulatory authority having jurisdiction; (viii) to the extent applicable to the Deliverables performed by Service Provider and/or the Charges therefore, examining: (a) practices and procedures, (b) systems, (c) general controls, and (d) the efficiency of Service Provider’s operation; and (ix) any other audit reasonably required by SARS.
1.45.2 SARS reserves the right to appoint a third party to perform an audit under this Clause 23. 
1.45.3 Service Provider will provide to the auditors, inspectors and regulators such assistance as they may require, including installing and operating audit Software.  In the case of audits other than audits conducted by or on behalf of legislative, judicial or regulatory authorities, SARS's audits will not unreasonably interfere with Service Provider’s normal course of business and will comply with the Service Provider's reasonable confidentiality requirements.
1.45.4 Unless SARS has a good faith suspicion of fraud, SARS will provide Service Provider with reasonable notice for audits other than security audits and audits conducted by or on behalf of legislative, judicial or regulatory authorities.  Audits will take place during Business Hours, provided that security audits and audits conducted by or on behalf of legislative, judicial or regulatory authorities may take place outside normal business hours at SARS's sole discretion.
1.45.5 All costs incurred by SARS in performing audits of Service Provider will be borne by SARS unless any such audit reveals a material inadequacy or material deficiency in respect of the scope of the audit exercise conducted, in which event the cost of such audit will be borne by Service Provider. 
1.45.6 If an audit reveals an overcharge, Service Provider will promptly refund the overcharge plus interest at the Agreement Interest Rate or 15% (fifteen percent) per annum, whichever is the highest, from the date of payment of the overcharge through the date the overcharge is refunded by Service Provider.
1.45.7 All Subcontractors will be obliged to comply with the provisions of this Clause 23.  If Service Provider seeks to hire a Subcontractor, and such prospective Subcontractor does not grant SARS the audit rights described in this Clause 23, Service Provider will: (i) notify SARS of the prospective Subcontractor's refusal to grant such rights; (ii) identify the audit rights the prospective Subcontractor is willing to grant; and (iii) obtain SARS's review and approval of such subcontract.  SARS reserves the right to withhold its approval of any subcontract at its sole discretion, and Service Provider will be obliged to continue providing the Deliverables in accordance with the Performance Standards, notwithstanding SARS's decision to withhold such approval.

1.46 Audit Follow-Up
1.46.1 Following an audit or examination, SARS or its external auditors will meet with Service Provider to obtain factual concurrence with issues identified in the audit or examination.
1.46.2 [bookmark: _Ref261945269]Within 10 (ten) Business Days following the provision to Service Provider of the findings of an audit, whether by way of a meeting or the delivery of the audit report by the auditors, or an audit report by Service Provider’s auditors, the Service Provider will provide SARS with a plan ("Audit Response Plan") to address shortcomings or deficiencies raised in such audit findings attributable to Service Provider.  The Audit Response Plan will identify the steps that Service Provider will take to remedy such shortcomings and deficiencies and include a completion date for such steps detailed in the Audit Response Plan.  With SARS approval, Service Provider will implement such Audit Response Plan at Service Provider’s cost and expense.  Service Provider will report monthly to SARS on the status of the implementation of any Audit Response Plan.  Failure to complete the Audit Response Plan on or before the completion date included in such Audit Response Plan will be deemed to be a material breach of the Agreement.
1.46.3 [bookmark: _Ref261943684]Service Provider will promptly make available to SARS the results of any reviews or audits conducted by Service Provider, its Affiliates or their Subcontractors, agents or representatives (including internal and external auditors) to the extent such findings reflect conditions and events relating to the Deliverables.
1.46.4 Promptly after the issuance of any audit report or findings issued under Clause 23.2.3, the Parties will meet to review such report or findings and to agree on how to respond to the suggested changes.

[bookmark: _Toc499111947]Records Retention
[bookmark: _Toc499111671][bookmark: _Toc499111948][bookmark: _Ref261941236]Service Provider will maintain and provide SARS with access to the records, documents and other information required to meet SARS's audit rights under the Agreement until the later of: (i) 3 (three) years after expiration or termination of the Agreement; (ii) all pending matters related to the Agreement are closed; or (iii) such other period as required by Applicable Law.

[bookmark: _Toc499111949]Legal and Regulatory Compliance
1.47 Service Provider warrants that it and its Subcontractors are and will remain for the duration of this Agreement, fully cognisant of and compliant with any relevant legislative or regulatory requirements (as may be amended from time to time) and/or rulings or codes of practice of any competent authority or industry body that has jurisdiction over the provision of or is relevant to the Deliverables and/or Deliverables under the Agreement.
1.48 Service Provider will, within 14 days of the Effective Date, furnish SARS with copies of all regulated licences and which are required by Service Provider for the provision of the Deliverables to SARS.  The details of all licence terms and conditions and other obligations imposed on Service Provider which are not contained in Service Provider's licences must be furnished in writing by Service Provider to SARS.


[bookmark: _Toc499111950][bookmark: _Toc288827662][bookmark: _Toc342580631]Relationship between the Parties

1.49 The Service Provider is an independent contractor and under no circumstances will it be partner, joint venture partner, agent, or employee of SARS in the performance of its duties and responsibilities pursuant to the Agreement.  

1.50 All personnel used by the Service Provider will be the Service Provider’s employees, contractors, or agents, and the entire management, direction, and control of all such persons will be and remain the responsibility of the Service Provider.

	
[bookmark: _Ref175984940][bookmark: _Toc179617266][bookmark: _Toc499111951][bookmark: _Toc288827663][bookmark: _Toc342580632]Dispute Resolution

1.51 If a dispute between the Parties arises out of or is related to this Agreement, the Parties shall meet and negotiate in good faith to attempt to resolve the dispute.  If, after twenty (20) Business Days from the date upon which the dispute was declared by a Party by written notice, the dispute is not resolved, the matter shall be determined in accordance with the provisions set out below.

1.52 [bookmark: _Ref41478608]Save in respect of those provisions of this Agreement which provide for their own remedies which would be incompatible with arbitration, or in the event of either Party instituting urgent action against the other in any court of competent jurisdiction, any dispute arising from, or in connection with, this Agreement will finally be resolved by arbitration in accordance with the Rules of the Arbitration Foundation of Southern Africa (the “Foundation”) or its successor, by an arbitrator or arbitrators appointed by the Foundation.

1.53 This Clause 27 will be severable from the rest of the provisions of this Agreement so that it will operate and continue to operate notwithstanding any actual or alleged voidness, voidability, unenforceability, termination, cancellation, expiry or accepted repudiation of this Agreement.

1.54 Neither Party shall be entitled to withhold performance of any of its obligations in terms of this Agreement pending the settlement of, or decision in, any dispute arising between the Parties. Each Party shall, in such circumstances, continue to comply with its obligations in terms of this Agreement.

[bookmark: _Ref513464442][bookmark: _Toc519590977][bookmark: _Ref41466090][bookmark: _Toc179617267][bookmark: _Toc499111952][bookmark: _Toc288827664][bookmark: _Toc342580633]Addresses

1.55 [bookmark: _Ref133132914]Each Party chooses the addresses set out below its name as its addresses to which all notices and other communications must be delivered for the purposes of this Agreement and its domicilium citandi et executandi (“domicilium”) at which all documents in legal proceedings in connection with this Agreement must be served.

1.56 SARS’s physical address for service of notices and legal processes- 

1.56.1 Chief Officer: Legal Counsel 
299 Bronkhorst Street 
Block A, Le Hae La SARS
Nieuw Muckleneuk 
PRETORIA

1.57 The Service Provider‘s physical address for service of notices and legal processes shall be as follows:

…
…
…
			
1.58 Any notice or communication required or permitted to be given to a Party pursuant to the provisions of this Agreement shall be valid and effective only if in writing and sent to a Party’s chosen address.

1.59 Any Party may by written notice to the other Party, change its chosen address to another address, provided that-

1.59.1 the change shall become effective on the tenth (10th) Business Day after the receipt or deemed receipt of the notice by the addressee; and

1.59.2 [bookmark: _Ref133132751]any change in a Party’s domicilium shall only be to an address in South Africa, which is not a post office box or a poste restante.

1.60 [bookmark: _Ref440288555]Any notice to a Party contained in a correctly addressed envelope and sent by prepaid registered post to it at a Party’s chosen address shall be deemed to have been received on the fifth (5th) Business Day after posting. 

1.61 [bookmark: _Toc179617268]Any notice to a Party in a correctly addressed envelope and which is delivered by hand to a Party’s chosen address shall be deemed to have been received on the day of delivery, unless the contrary is proved.

[bookmark: _Toc26146506][bookmark: _Toc38089326][bookmark: _Toc48629308][bookmark: _Toc68600264][bookmark: _Toc71514541][bookmark: _Ref72056264][bookmark: _Toc222188435][bookmark: _Toc499111953][bookmark: _Toc480792164][bookmark: _Toc486998253][bookmark: _Toc495883134][bookmark: _Toc499791761][bookmark: _Toc500424475][bookmark: _Toc501273223][bookmark: _Toc502554021][bookmark: _Toc502569706][bookmark: _Toc504035148][bookmark: _Toc288827665][bookmark: _Toc342580634]General

1.62 [bookmark: _Toc288827666][bookmark: _Toc342580635]No Assignment Without Consent 
[bookmark: _Toc288827667][bookmark: _Toc345944034][bookmark: _Toc346268809][bookmark: _Toc498943313][bookmark: _Toc499111677][bookmark: _Toc499111954]Neither Party shall be entitled to assign, cede, sub-contract, delegate or in any other manner transfer any benefit, rights and/or obligations in terms of this Agreement, without the prior written consent of the other Party, which consent shall not be unreasonably withheld.

1.63 [bookmark: asc][bookmark: _Toc480792166][bookmark: _Toc486998255][bookmark: _Toc495883136][bookmark: _Toc499791763][bookmark: _Toc500424477][bookmark: _Toc501273225][bookmark: _Toc502554023][bookmark: _Toc502569708][bookmark: _Toc504035150][bookmark: _Toc288827668][bookmark: _Toc342580636]Severability
[bookmark: _Toc288827669][bookmark: _Toc345944035][bookmark: _Toc346268810][bookmark: _Toc498943314][bookmark: _Toc499111678][bookmark: _Toc499111955]	Should any of the terms and conditions of this Agreement be held to be invalid, unlawful or unenforceable, such terms and conditions shall be severable from the remaining terms and conditions which shall continue to be valid and enforceable. If any term or condition held to be invalid is capable of amendment to render it valid, the Parties agree to negotiate an amendment to remove the invalidity.

1.64 [bookmark: _Toc480792167][bookmark: _Toc486998256][bookmark: _Toc495883137][bookmark: _Toc499791764][bookmark: _Toc500424478][bookmark: _Toc501273226][bookmark: _Toc502554024][bookmark: _Toc502569709][bookmark: _Toc504035151][bookmark: _Toc288827670][bookmark: _Toc342580637]Advertising and Marketing
[bookmark: _Toc288827671][bookmark: _Toc345944036][bookmark: _Toc346268811][bookmark: _Toc498943315][bookmark: _Toc499111679][bookmark: _Toc499111956][bookmark: _Toc480792168][bookmark: _Toc486998257][bookmark: _Toc495883138][bookmark: _Toc499791765]The Service Provider shall not make or issue any formal or informal announcement (with the exception of Stock Exchange announcements), advertisement or statement to the press in connection with this Agreement or otherwise disclose the existence of this Agreement or the subject matter thereof to any other person without the prior written consent of SARS.

1.65 [bookmark: _Toc500424479][bookmark: _Toc501273227][bookmark: _Toc502554025][bookmark: _Toc502569710][bookmark: _Toc504035152][bookmark: _Ref64709359][bookmark: _Toc288827672][bookmark: _Toc342580638]Waiver
[bookmark: _Toc288827673][bookmark: _Toc345944037][bookmark: _Toc346268812][bookmark: _Toc498943316][bookmark: _Toc499111680][bookmark: _Toc499111957]	No change, waiver or discharge of the terms and conditions of this Agreement shall be valid unless in writing and signed on behalf of the Party against which such change, waiver or discharge is sought to be enforced, and any such change, waiver or discharge will be effective only in the specific instance and for the purpose given. No failure or delay on the part of either Party hereto in exercising any right, power or privilege under this Agreement will operate as a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof, or the exercise of any other right, power or privilege.

1.66 [bookmark: _Hlt493925708][bookmark: _Ref486780154][bookmark: _Toc288827676][bookmark: _Toc342580640]Authorised Signatories
[bookmark: _Toc288827677][bookmark: _Toc345944038][bookmark: _Toc346268813][bookmark: _Toc498943317][bookmark: _Toc499111681][bookmark: _Toc499111958]	The Parties agree that this Agreement and any contract document concluded in terms hereof shall not be valid unless signed by all authorised signatories of SARS. 

1.67 [bookmark: _Toc288827678][bookmark: _Toc342580641]Counterparts
This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same Agreement as at the date of signature of the Party last signing one of the counterparts.  The Parties undertake to take whatever steps may be necessary to ensure that each counterpart is duly signed by them without delay.

1.68 [bookmark: _Toc288827679][bookmark: _Toc342580642]Applicable Law and Jurisdiction
1.68.1 [bookmark: _Toc288827680][bookmark: _Toc345944039][bookmark: _Toc346268814][bookmark: _Toc498943318][bookmark: _Toc499111682][bookmark: _Toc499111959][bookmark: _Hlt72052518][bookmark: _Ref64709424]This Agreement will be governed by and construed in accordance with the Law of the Republic of South Africa and all disputes, actions and other matters relating thereto will be determined in accordance with such Law.

1.68.2 [bookmark: _Toc346268815][bookmark: _Toc498943319][bookmark: _Toc499111683][bookmark: _Toc499111960]The Parties hereby irrevocably and unconditionally consent to the non-exclusive jurisdiction of the North Gauteng High Court, Pretoria in regard to all matters arising from this Agreement.

1.69 [bookmark: _Toc288827681][bookmark: _Toc342580643]Whole Agreement And Amendment
[bookmark: _Toc288827682][bookmark: _Toc345944040][bookmark: _Toc346268816][bookmark: _Toc498943320][bookmark: _Toc499111684][bookmark: _Toc499111961][bookmark: _Ref526831664][bookmark: _Ref103478148]	This Agreement constitutes the whole of the Agreement between the Parties relating to the subject matter hereof and no amendment, alteration, addition, variation or consensual cancellation will be of any force or effect unless reduced to writing and signed by the Parties hereto or their duly Authorised Representatives. Any document executed by the Parties purporting to amend, substitute or revoke this Agreement or any part hereof, shall be titled an "Addendum" to the applicable Service Agreement and assigned a sequential letter to be included in the title. 
[bookmark: _Toc288827683][bookmark: _Toc342580644]
1.70 [bookmark: _Toc480792176][bookmark: _Toc486998265][bookmark: _Toc495883146][bookmark: _Toc499791773][bookmark: _Toc500424487][bookmark: _Toc501273235][bookmark: _Toc502554033][bookmark: _Toc502569718][bookmark: _Toc504035160][bookmark: _Toc288827685][bookmark: _Toc342580645]Covenant of Good Faith
[bookmark: _Toc288827686][bookmark: _Toc345944041][bookmark: _Toc346268817][bookmark: _Toc498943321][bookmark: _Toc499111685][bookmark: _Toc499111962]	Each Party agrees that, in its respective dealings with the other Party under or in connection with this Agreement, it shall act in good faith.

1.71 [bookmark: _Toc288827687][bookmark: _Toc342580646]Costs
[bookmark: _Toc288827688][bookmark: _Toc345944042][bookmark: _Toc346268818][bookmark: _Toc498943322][bookmark: _Toc499111686][bookmark: _Toc499111963]	Each Party shall bear and pay its own costs of or incidental to the drafting, preparation and execution of this Agreement.

[bookmark: _Toc306610113][bookmark: _Toc498943323][bookmark: _Toc499111964][bookmark: _Toc475939528][bookmark: _Ref493391402][bookmark: _Ref493397709][bookmark: _Ref493397771][bookmark: _Toc493994458][bookmark: _Ref497889865][bookmark: _Ref497889914][bookmark: _Ref497890232][bookmark: _Ref519587505][bookmark: _Ref519587591][bookmark: _Toc519590979]Broad-Based Black Economic Empowerment ("BBBEE")

1.72 The Service Provider acknowledges that Broad-Based Black Economic Empowerment is a business and social imperative in order to achieve a non-racial, non-sexist and equitable society in South-Africa.

1.73 In pursuance of this objective the Service Provider commits and warrants to comply in all respects with the requirements of the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003) (hereafter referred to as the BBBEE Act) as amended from time to time, and the Codes of Good Practice issued in terms of the BBBEE Act.

1.74 [bookmark: _Ref220388441]Upon signature of this Agreement and one (1) calendar month after the expiry of a current certificate for a particular year, the Service Provider shall provide SARS with a certified copy of its BEE rating status from an agency accredited by the South African National Accreditation System (“SANAS”) or the Independent Regulatory Board of Auditors (“IRBA”).

1.75 During the currency of this Agreement (including any extension or renewal hereof which may apply), the Service Provider shall use reasonable endeavours to maintain and improve its current BEE rating status.

1.76 A failure to provide a certified copy of its BEE rating status or a failure to comply with provisions of this clause will entitle SARS to terminate the Agreement by giving the Service Provider one (1) month's written notice.

[bookmark: _Ref261940123][bookmark: _Toc296954707][bookmark: _Toc306610114][bookmark: _Toc498943324][bookmark: _Toc499111965][bookmark: _Ref280696940][bookmark: _Ref282525668]Tax Compliance 

1.77 The Service Provider warrants that as of the Commencement Date it is in full compliance with, and throughout the term of this Agreement (including any Renewal Period) shall remain in full compliance with all applicable laws relating to taxation in the Republic of South Africa.

1.78 If SARS becomes aware of any non-compliance by the Service Provider and such non-compliance is not remedied within sixty (60) days after SARS has given notice to this effect, such non-compliance shall be deemed to constitute a material breach of this Agreement by the Service Provider and SARS shall be entitled to terminate the Agreement forthwith. 

1.79 The Service Provider further warrants that it shall deliver to SARS on the Commencement Date and each anniversary thereof during the term of this Agreement, a valid tax clearance certificate issued for the then-current year in respect of the Service Provider. Should the Service Provider fail to provide such certificate within twenty one (21) days of the contract anniversary date, SARS may terminate the Agreement on 30 (thirty) days' notice. SARS shall have no liability to the Service Provider with respect to a termination under this Clause.

[bookmark: _Toc498943325][bookmark: _Toc499111966]Ethical Business Practices

1.80 SARS has a policy of zero tolerance regarding corrupt activities. The Service Provider will promptly report to SARS and the relevant authorities any suspicion of corruption on the part of their personnel, as well as any behaviour by any of those persons that is likely to constitute a contravention of the Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004).

1.81 Neither Party will offer, promise or make any gift, payment, loan, reward, inducement benefit or other advantage to any of the other Party's personnel.

1.82 [bookmark: _Ref282506312]If the results of any audit of the Services conducted by or on behalf of SARS indicates the possibility of corrupt activities, improper or fraudulent practices or theft, SARS will, after allowing the Service Provider reasonable opportunity to investigate that possibility, have the right either by itself, or by its agents, or by requesting the police, to investigate all the relevant circumstances, to question any relevant personnel of the Service Provider or a third party and the Service Provider will use all reasonable efforts to facilitate any such investigation or enquiry. In the event that an act of corruption, fraud or theft is proven, SARS will be entitled, on written notice to the Service Provider, to immediately terminate this Agreement
[bookmark: _Toc346268827]
[bookmark: _Toc498943332][bookmark: _Toc499111967]Conflict of Interest

1.83 The Service Provider undertakes to immediately notify SARS in the event that a conflict of interest is identified, pursuant to a specific agreement being entered into between the Service Provider and SARS.

1.84 The Service Provider further warrants that it will not disclose any Confidential Information it obtained in rendering the Services to SARS to any client or third party.   

As Authorised Representatives for the South African Revenue Service:

SIGNED AT PRETORIA


	

1. _______________________
  
Chief Officer: 
DIST:
Date of signature:
	

2. _______________________
 
 Group Executive: Procurement 
Date of signature:





	As Authorised Representative for the Service Provider:

	
[bookmark: _GoBack]	SIGNED AT ____________ ON THIS ________ DAY OF _______ 20__.

	SIGNATURE:_____________________________________________

FULL NAMES AND SURNAME:______________________________

CAPACITY:_______________________________________________
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