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GEOGRAPHICAL INFORMATION SYSTEM AGREEMENT
For provision of the GIS Solution 
between

SOUTH AFRICAN REVENUE SERVICE
[“SARS”]

and

_____________________________

[(PROPRIETARY) LIMITED/ CC] 

Registration Number: _________________________ 
[“Service Provider”]
{Note to Bidder}This Agreement shall form the basis upon which SARS shall conclude a comprehensive agreement for the provision of the GIS Solution and/or Services with the successful bidder. This Agreement does not constitute a final agreement between the Parties. SARS reserves the right to amend same, at its own discretion, at any point prior to signature hereof.]
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ESCROW AGREEMENT  

TERMS AND CONDITIONS

This Agreement, effective as of the  ("Effective Date"), is entered into by and between the South African Revenue Service, an organ of State established in terms of the South African Revenue Service Act, 1997 (Act No 34 of 1997) with its registered address located at 299 Bronkhorst Street, Nieuw Muckleneuk ("SARS") and [update details upon appointment: (Registration No. _______________), a company incorporated under the laws of the Republic of South Africa], with its registered address located at __________________________________ (the "Service Provider"). As used in this Agreement, "Party" means either SARS or the Service Provider, as appropriate, and "Parties" means SARS and the Service Provider. Capitalised terms have the meanings given to them in Schedule A (Glossary).

{Note to Bidder} The “Effective Date” will be completed on contract award.
WHEREBY THE PARTIES AGREE AS FOLLOWS 

1 introduction
1.1 SARS has, over the years, successfully procured and built a GIS reporting solution, geocoding solution, developed various GIS analytical initiatives/Services and established the various business orientations required by these Services. Significant improvements have already been made on GIS Datasets (e.g. such as the procurement of historical Deeds transactions), collectively referred herein as (the “Investment”). 
1.2 SARS intends to maintain the Investment and its capabilities by continuing sourcing updated GIS Datasets as well as the associated/applicable geocoding software. In order to achieve the aforementioned objective, SARS issued a Request for Proposal (RFP 0029/2018) on (
) [Note to Bidder: the date of the issue of RFP will be completed at the time of contract conclusion] (the ‘RFP’) inviting Bidders to submit proposals for the supply of the GIS Solution which includes, amongst others, the GIS Datasets and the applicable geocoding software, together with the related Services and ancillary services thereto as fully detailed herein. 
1.3 The Service Provider represents that throughout the Term it shall have the resources, software licenses, capacity, skills, qualification, technology requirements and experience necessary to supply the GIS Solution and related Services.
1.4 The BRS and the general terms and conditions of the RFP (including the summary, guidelines, conditions and instructions of the aforementioned RFP) are herein incorporated by reference. 
1.5 OBJECTIVES 
SARS and the Service Provider, in order to enhance SARS’ tax collection initiatives and taxpayer campaigns, have agreed the following specific goals and objectives for this Agreement: 
1.5.1 to provide a long term commercial structure that will provide supply and price certainty when future demand for the GIS is uncertain;

1.5.2 throughout the Term, to procure the Services for Charges that:

1.5.2.1 reflect the consumption by SARS;

1.5.2.2 are predictable and controllable; and

1.5.2.3 are cost effective and competitive in relation to the South African market price for similar services therefore;

1.5.3 to enable the Service Provider and its subcontractors to earn a reasonable profit from the performance of the Services provided that:

1.5.3.1 the Service Provider meets its obligations under the Agreement, including performing the Services in terms of the performance standards; and

1.5.3.2 the Agreement is not terminated prior to expiration unless it is permissible in accordance with the provisions of this Agreement;
1.5.4 to procure the Services under a flexible and scalable arrangement pursuant to which the consumption reflects the needs of SARS from time to time;

1.5.5 to provide to SARS the Services in a manner that is intended to create and maintain a high level of user satisfaction in line with the Service Levels; 

1.5.6 to provide Services that are consistent, accurate and reliable; and

1.5.6.1 to appropriately contain the risk of SARS, including with respect to security of Confidential Information, including validation and integrity protection; sustained service delivery; cost containment; changes in law, the technology available to provide the Services, technology employed by SARS, the SARS processes and the like and the ability of SARS to transition the Services to itself or a third party at termination or expiration of this Agreement.

2 CONSTRUCTION AND Agreement Structure

2.1 This Agreement is supplemented with schedules, annexures and appendices (where applicable). For the avoidance of doubt, in the event of any conflict between the interpretation of the provisions of these Terms and Conditions and any schedules, annexures or appendices, the provisions of these Terms and Conditions shall take precedence unless explicitly stated otherwise in such schedules, annexures or appendices. In the event of any conflict between the interpretation of the provisions of the schedules, annexures and appendices,  the order of precedence shall be as follows 
2.1.1 Schedules. 
2.1.2 Annexures. 
2.1.3 Appendices.
2.2 Capitalised terms have the meanings given to them in Schedule “A” (Glossary) to this Agreement. In the event that the Service Provider provides SARS with a proposal or quote pursuant to this Agreement, the terms and conditions of such proposal or quote will at all times be subject to the terms and conditions of the Agreement. For the avoidance of doubt, any terms and conditions incorporated in any proposal or quote which conflict with the terms and conditions of the Agreement will be null and void.
3 APPOINTMENT and non-exclusivity
3.1 In reliance on the statements and representations made by the Service Provider, subject to the terms and conditions of this Agreement, SARS hereby appoints the Service Provider to provide the Services described herein during the Term, which appointment the Service Provider accepts.

3.2 SARS hereby appoints Service Provider on a non-exclusive basis (as further contemplated in clause 34 to provide the GIS Solution and/or Services, and the Service Provider hereby accepts the appointment. 
4 COMMENCEMENT and Duration

4.1 This Agreement shall commence on the Effective Date and shall continue for a period of _____________________[(the “Initial Term”)] unless terminated earlier in writing by either party or extended by the Parties in accordance with the provisions of this Agreement. 
4.2 Upon expiry of the Initial Term, SARS, subject to obtaining the necessary procurement approvals and the then existing terms of the Agreement, reserves the right to renew the Agreement for a further period agreed to between the parties (the “Renewal Term”) The aforementioned is subject to either Party's right before or after such renewal, to terminate this Agreement in accordance with the provisions of this Agreement.
4.3 Each schedule, annexure or appendix shall commence upon the commencement date as stated in such schedule, annexure or appendix. For purposes of clarity, the duration of a schedule, annexure or appendix shall not exceed the duration of this Agreement.
5 SOFTWARE and License Procurement services (gis sOFTWARE AND GIS DATA SETS) 
{note to bidder: SARS is willing to consider a gis solution as a replacement of the current investment (referred to in clause 1.1 above), in the event that a better gis solution as proposed by the bidder exists and provided such replacement shall not be at an additional cost to sars.}

5.1 The Service Provider grants to SARS and its subsidiaries, a perpetual, enterprise wide licence to use, copy, deploy and install the GIS Software and GIS Data Sets on a non-exclusive, non-sub licensable and non-transferable basis on the terms and conditions contained in the Agreement. The Documentation in the possession or under the control of SARS shall be subject to the provisions of this Agreement.
5.2 The Service Provider will, prior to procuring the GIS Software and GIS Data Sets, submit a pricing proposal to SARS. The Service Provider undertakes to achieve the best possible prices for the GIS Software and GIS Data Sets procured and will ensure that its pricing proposal will at a minimum always apply the agreed discounts applicable to the Licensor’s price list for the GIS Software and GIS Data Sets.

5.3 Notwithstanding anything contained in this Agreement and subject to the provisions of clause 34 below, SARS will not be obliged to procure the GIS Software and/or GIS Data Sets from the Service Provider and will also not be precluded from procuring same directly from the Licensor or any other service provider or value added reseller other than the Service Provider and/or any Third Party software recommended by the Service Provider. In the event that the Service Provider is not the owner of the GIS Software and/or GIS Data Sets, the Service Provider shall ensure that the Licensor is aware of the provisions of this agreement particularly of this clause 5. 
5.4 In the event that the Service Provider is not the Licensor, the Service Provider will ensure that SARS is granted a licence to use, move, deploy and install the Software procured by the Service Provider on SARS’s behalf, within SARS's own business environment and for its commercial use in accordance with the specific terms (if applicable) pertaining to the Software as fully set out in this Agreement. 
5.5 Should the Service Provider not be the Licensor, the Service Provider warrants that it: (i) will at all times be authorised to procure licences from Licensor and that it will be authorised to support and maintain the GIS Software and GIS Data Sets by the Licensor; (ii) has all the necessary licences, certificates, authorisations and consents required under the laws of the Republic of South Africa or under any other applicable jurisdiction for the provision of the GIS Software, GIS Data Sets and/or Services under this Agreement and will provide documents in relation thereto upon request by SARS; (iii) will comply with all legal requirements and with the terms and conditions of all licences, certificates, authorisations and consents required for the provision of the GIS Software, GIS Data Sets and/or Services; and (iv) will ensure that upon the date of delivery of the GIS Software and/or GIS Data Sets,  possession or use thereof by SARS thereof it will not breach any law or regulation.

5.6 Should the Service Provider, for whatsoever reason and at any time during the Term of this Agreement, no longer be appropriately accredited or authorised to provide the Services, the Service Provider will immediately inform the SARS thereof in writing and this Agreement may, at the SARS’s option, be terminated immediately or on such date as is determined by SARS.  The Service Provider will be required to repay any pre-paid amounts that SARS may have paid in respect of the Services.
5.7 The Service Provider will obtain, within a period of 30 (thirty) days of the Effective Date, a written undertaking from Licensor in favour of SARS confirming that the Licensor will, in the event that the Service Provider ceases to provide the Services to SARS in terms of this Agreement (whether as a result of the Service Provider losing its accreditation or distributorship rights with Licensor, as a result of the Service Provider ceasing to trade or going into liquidation or as a result of a material breach by the Service Provider of this Agreement), take over and continue to provide the Services to SARS in accordance with the terms of this Agreement or enlist a Third Party Service Provider (acceptable to SARS) to do so on its behalf, such that there is a minimal or no disruption in the Services provision to the SARS.

5.8 GIS Data Sets 
5.8.1 The Spatial Data must be fully aligned to the Deeds Data. The GIS Data Sets shall comply with the following technical specifications (in addition to the technical requirements/specifications outlined in Appendix A of the BRS of the Spatial Data and the Deeds Data). The GIS Data Sets shall: 
5.8.1.1 include unique identifiers on all features, maintenance history per feature, maintain unique relationships between the various GIS Data Sets and provide national coverage; 

5.8.1.2 adhere to SANS 1883 (South African Address Standard), SANS 1880 (South African Geospatial Data Dictionary), SANS 1878 (South African Metadata Standard) and the South African Geospatial Data Dictionary Standards; 

5.8.1.3 contain a national address database (“NAD”) for the verification of addresses, consisting of a spatial database of physical street addresses in South Africa including (a) co-ordinates for individual properties; (b) the correct hierarchical string for street addresses; (c) the linking of a street number to the appropriate street name, suburb, city / town, municipality and province; (d) the linking of street addresses to deeds and cadastral information; and (e) suburb, city / town, proclaimed town, municipal and provincial names for each street address;
5.8.1.4 contain the sectional schemes as registered at the deeds office which includes the number of units, street address, suburb, city/town, proclaimed town, municipality and province of each sectional scheme; 
5.8.1.5 contain a cadastre as captured by the Survey General’s offices which includes (a) GPS co-ordinates; (b) the farm names for farms and farm portions; (c) the suburbs, cities / towns, proclaimed towns, municipalities, and provinces for farms, farm portions, erven, holdings and parks; and (d) layers per land parcel type which include farms, farm portions, agricultural holdings, erven and parks / open areas which are linked to street addresses and deeds information;

5.8.1.6 contain administrative boundaries as supplied by the Municipal Demarcation Board and the Department of Land Affairs which includes (a) provincial, municipal, district council, magisterial district, electoral ward and tribal authority boundaries; (b) town boundaries of historic towns or municipalities aligned with official municipal, and provincial boundaries of each town; (c) suburb boundaries sourced from local authorities which include –

(i) all metropolitan, major town and village suburb boundaries aligned to the town boundaries;

(ii) the postal codes for box and street deliveries per suburb;

(iii) the historic suburb names;

(iv) security estate and proclaimed town names; and

(v) town, municipal and provincial names for each suburb.
5.8.1.7 points of interest which includes accommodation, filling stations, retail stores, tourist attractions, medical facilities, car dealerships, etc.;

5.8.1.8 gated communities which include - (a) residential areas, office parks, restricted access areas of high population concentration, sectional schemes, townhouse complexes, boomed off areas, business parks, golf and residential estates as well as eco, wildlife and private estates; (b) the number of stands and units; (the suburb, city / town, proclaimed town, municipality and province; and (d) the associated postal codes for box and street delivery per suburb;
5.8.1.9 postal codes compiled from the official postal code tables supplied by the South African Post Office which includes – (a) postal code regions as a spatial representation of official postal code tables supplied by the South African Post Office which includes postal region boundaries for both box and street deliveries; (b) historic and alternative suburb and town names; and (c) the linking of postal codes to municipal suburbs;

5.8.1.10 proclaimed town boundaries (townships) as surveyed by the Surveyor General and registered with the deeds office which includes agricultural holding areas as well as the suburb, city / town, municipal and provincial names for each proclaimed town;

5.8.1.11 street centrelines for national, provincial and major roads in all major metropolitan areas which include for each link in the street centreline data set – (a) average speed and travel times; (b) directions; and (c) suburb, city / town, proclaimed town, municipal and provincial names;

5.8.1.12 built-up areas as a spatial representation of official built-up areas; and

5.8.1.13 deeds data which consists of monthly bonds and transfers as registered with the deeds office since 1997 linked to street addresses and the cadastre and includes:
5.8.2 In the event that the Service Provider is not the owner of the GIS Data Sets, the Service Provider will ensure that SARS is granted a licence to use, copy, deploy, install, modify the GIS Data Sets procured by the Service Provider on a non-exclusive and transferable basis within SARS’s business environment and for its commercial use.
5.8.3 The Service Provider warrants that the data encompassed in the GIS Data Sets shall not expire (i.e. shall remain usable after the expiry of this Agreement). 
5.9 GIS Software 
5.9.1 The Service Provider shall install and configure the GIS Software, in accordance with SARS requirements. 
5.9.2 SARS has the following GIS Software on site (a) AfriGIS MapServer; (b) AfriGIS GISlike; (c) AfriGIS Intiendo Geocoding Toolset; (d) AfriGIS Tile Server; and (e) Mobile SDK’s.

5.9.3 SARS shall not transfer to any other person or entity any of its Use rights nor create any derivative works of the GIS Software. Neither shall SARS modify, enhance or alter the GIS Software or any part thereof or permit a Third Party to do so; reverse engineer, decompile or disassemble, print, derive or attempt to derive the source codes (save for the provisions of clause 5.12 below) of the GIS Software, or create translations based on the GIS Software.

5.9.4 SARS shall not sell, rent or lease the GIS Software to any Third Party. 
5.9.5 For the avoidance of doubt it is recorded that the terms and conditions of this Agreement supersedes that which is contained in any Documentation accompanying the GIS Software and any “click” or “shrink wrap” licence terms and conditions in respect of any of the GIS Software as well as any new Software procured during the Term of the Agreement.

5.10 Back-ups 
5.10.1 SARS shall be entitled to make and maintain back-up copies of the GIS Software and may make such number of back-up copies of part or all of the GIS Software as is necessary for such purposes. The Service Provider will not charge for back-up copies of the Software and will not require SARS to obtain additional licences for such back-up copies. 

5.10.2 SARS shall not without the prior written consent of the Service Provider, copy and / or reproduce, whether in whole or in part any Documentation in a printed or electronic form.

5.11 Delivery 
5.11.1 The Service Provider will deliver and install the related GIS Software, GIS Data Sets and Documentation to a designated SARS official within the SARS Enterprise Business Enablement department and/or such sites as the SARS may specify, at a date and time for delivery as specified by SARS. The aforementioned shall apply generally in respect of all Upgrades and New Releases. The Service Provider will provide all manuals and Documentation in respect of the Software in electronic format unless specifically agreed otherwise. 

5.11.2 The risk in and to the GIS Software will only pass to SARS upon delivery as evidenced by the signature of SARS to the Service Provider's delivery note. For the avoidance of doubt, the Service Provider will bear all liability for any Deficiencies, including any latent or patent defects, identified by SARS.
5.12 Source Code Escrow
5.12.1 The Service Provider undertakes to deposit the source codes of the GIS Software in escrow with SARS’s appointed escrow agent as the Parties may agree in writing from time to time.

5.12.2 Upon the occurrence of an Insolvency Event or any such event that hampers the Service Provider’s ability to continuously render services to SARS in terms of this Agreement, SARS shall be entitled to the immediate delivery, possession and Use of the Documentation and source code of the GIS Software for the purposes of maintaining, modifying and correcting the GIS Software. 
5.12.3 The Service Provider undertakes to sign an Escrow Agreement attached hereto and marked Schedule “F”. 
6 PROVISION OF THE services

6.1 The Services to be provided by the Service Provider are set forth in this Agreement (including the applicable Schedules and Appendices - if any - hereto) as amended from time to time, for the duration of the Term. 
6.2 Provision of GIS SOLUTION
6.2.1 The Service Provider will specifically supply SARS with a GIS Solution, and /or perform the following Services  in accordance with and subject to the terms and conditions of this Agreement and the performance standards and/or Service Levels:
6.2.1.1 the supply, configuration, commissioning, installation and implementation of the GIS Solution;
6.2.1.2 Maintenance Services and Support Services;
6.2.1.3 project management services;

6.2.1.4 any Additional Services as may be required by SARS from time to time.
6.2.2 The Service Provider will provide the Services diligently, in a timely manner, and in accordance with the performance standards and time schedules set forth or referred to in this Agreement.  The Service Provider will promptly notify SARS upon becoming aware of any incident or circumstances that may reasonably be expected to jeopardise the performance or timely performance of any part of the Services. Notwithstanding anything to the contrary contained in this Agreement, the Service Provider will not take or authorise any action that results in a reduction of the scope of or degradation in the quality and timeliness of the performance of the Services for the duration of this Agreement.

6.2.3 The Service Provider will for the duration of this Agreement:

6.2.3.1 use all Commercially Reasonable Efforts to improve the quality and efficiency of the provision of the Services, and 

6.2.3.2 ensure that the Charges are such that the GIS Solution are cost effective to SARS. The Service Provider will be required to implement all necessary formal processes to facilitate improvement of the GIS Solution.  The Service Provider will ensure that the Charges comply with the provisions of Schedule D (Pricing/Charges Schedule).

6.2.3.3 The Service Provider will continue to perform its obligations under this Agreement, including the performance of the Services, without any interruptions, including during any dispute between the Parties.

6.2.4 The Service Provider will perform the Services in accordance with and subject to the provisions of Schedule B (Service Level Agreement) and Schedule E (Governance).

7 Installation, testing and elevating into production

7.1 The Service provider shall install, test and elevate into production the GIS Software and GIS Data Sets and/or GIS Solution in accordance with the provisions of this Agreement. The service provider’s general obligations in this regard include:

7.1.1 Attending any meetings reasonably requested by SARS;

7.1.2 Installing and customising, migrating the GIS  Software and GIS Data Sets; and/or
7.1.3 Installing any improvements to the Investment required to make it operational and functional together with the GIS Software and GIS Data Sets, other than the improvements specifically assigned to SARS.;

7.1.4 Preparing the GIS  Software, GIS Data Sets and/or GIS Solution for operations in accordance with the Documentation;

7.1.5 Testing the GIS Solution  in accordance with the testing plan referred to in clause referred to in this clause 7.1.8;

7.1.6 Elevating the GIS Solution into production on the date reasonably specified by SARS;

7.1.7 Promptly correcting any Incidents in terms of Schedule B with respect to the GIS Software, GIS Data Sets and/or GIS Solution that arise prior to acceptance by SARS of such GIS Software, GIS Data Sets and/or GIS Solution;

7.1.8 The Service Provider shall develop, for SARS’s review and approval, a plan that addresses the Service Provider’s obligation to deliver, install, test and elevate into production a GIS Solution and all Documentation for such GIS Solution (the ‘project plan’)  for SARS’ review and approval.  Until SARS has accepted the GIS Solution the Service Provider shall proactively identify risks to the timely and successful completion of the work required under such project plan;
7.1.9 The Service Provider shall deliver the project plan to SARS for its review and approval within 15 (fifteen) days after the Effective Date and/or anytime prior to signature of this Agreement.  The Service Provider shall further develop for SARS’s review and approval an escalation procedure for addressing risks and issues associated with, or potentially arising from, the installation, testing, and elevation into production of the GIS Solution. The Service Provider shall incorporate any of SARS’s reasonable comments into the project plan within 10 (ten) days after receipt of such comments.
7.2 Testing

7.2.1 The Service Provider will develop testing protocols, procedures, test scripts and test cases, including the test data to be used and the expected results for testing the GIS Software and GIS Data Sets ordered by SARS (a ‘test plan’). The Service Provider shall deliver the test plan to SARS for its review and approval within a timeframe as advised by SARS, which timeframe shall be reasonable delivery of the GIS Software and GIS Data Sets.

7.2.2 The Service Provider will propose a test plan that at a minimum provides for testing by the Service Provider that is sufficient to: 

7.2.2.1 establish that such GIS Software and GIS Data Sets conform to the Documentation; and 

7.2.2.2 Discover any defects or Deficiencies that can reasonably be discovered with respect to the GIS Software and GIS Data Sets as installed at SARS.  The Service Provider shall perform such testing so that such defects or Deficiencies are discovered as early as possible. The test plan shall require integrated system tests, and stress and load tests, or equivalents thereof and require that the Service Provider perform such testing prior to shipment to, and after, installation at the applicable SARS site.

7.2.3 The Service Provider shall incorporate any of SARS’s reasonable comments into the test plan within 10 (ten) days after receipt of such comments.

7.2.4 The Service Provider shall test the GIS Software and GIS Data Sets in accordance with the test plan. The Service Provider shall also test each related option that is to be installed as part of GIS Software and GIS Data Sets after same has been installed in accordance with the test plan.  The Service Provider’s obligations with respect to such testing shall include:

7.2.4.1 documenting the tests and the results thereof;

7.2.4.2 promptly correcting any material defects or Deficiencies that are identified and re-testing until no material defects or Deficiencies are found; 

7.2.4.3 conducting walk-throughs of test results with SARS and permitting representatives of SARS to observe or participate in any tests; and  

7.2.4.4 Upon successfully completing the tests, certifying the results of the tests and notifying SARS that in Service Provider’s view the GIS Software and GIS Data Sets are ready for SARS’s acceptance testing.

7.2.5 There shall be no adjustment to the dates on which the Service Provider is to perform tasks required under the project plan for any delays attributable to work required to correct defects or Deficiencies discovered during testing.

7.2.6 With respect to acceptance, the Service Provider shall further propose for SARS’s review and approval reasonable and appropriate criteria to be used by SARS to determine whether to accept or reject the GIS Software and/or GIS Data Sets (the ‘Acceptance Criteria’) and reasonable and appropriate testing protocols, procedures, test scripts and test cases (including the test data and expected results) for SARS to test the GIS Software and GIS Data Sets to determine whether the Acceptance Criteria have been satisfied (the ‘Acceptance Test Plan’).  The Service Provider shall incorporate any of SARS’s reasonable comments into the Acceptance Test Plan within 10 (ten) days after receipt of such comments.  Without limiting the generality of the foregoing, the Acceptance Test Plan must in all cases provide for testing that is sufficient to discover any defects, Deficiencies or other failures to comply with the Acceptance Criteria that can reasonably be discovered.  The Service Provider shall incorporate any of SARS’s reasonable comments into the Acceptance Test Plan within 10 (ten) days after receipt of such comments.
7.2.7 Without limiting the generality of the foregoing, the acceptance criteria shall, among other things, require that the GIS Software and GIS Data Sets operate in SARS’s production environment for a period of at least 30 (thirty) continuous days in accordance with its Documentation, without an outage (other than an outage attributable solely to user error) and without exhibiting a material defect or Deficiency.  For purposes of clarity, installation, testing and elevation into production shall not be deemed to be acceptance.  Moreover, without limiting the generality of the foregoing, the Acceptance Test Plan must in all cases provide for testing that is sufficient to discover any failures to comply with the Acceptance Criteria and any other defects and Deficiencies that can reasonably be discovered.

7.2.8 If the GIS Software and/or GIS Data Sets  fail to meet one or more of the Acceptance Criteria within 45 (forty five) days of installation, testing and elevation to production, SARS (in its sole discretion) may by means of a reasonably detailed notice:

7.2.8.1 require that the Service Provider de-install the GIS Software and/or GIS Data Sets, remove the GIS Software and/or GIS Data Sets from SARS’s premises, and refund (i) the total purchase price, (ii) the price for any related options not included in the total purchase price.  The Service Provider shall cooperate with any Third Party Suppliers of SARS, if applicable, and SARS in the removal of the defective GIS Software and/or GIS Data Sets; 
7.2.8.2 extend the 45 (forty-five) day period for acceptance and require that Service Provider: 

7.2.8.3 replace the GIS Software and/or GIS Data Sets, and/or one or more of the components of the GIS Software and/or GIS Data Sets that are causing the failure to meet the Acceptance Criteria;

7.2.8.4 test the replacement GIS Software and/or GIS Data Sets ordered by SARS in accordance with the test plan; and 

7.2.8.5 certify that the replacement GIS Software and/or GIS Data Sets is ready for acceptance; or 

7.2.8.6 accept the GIS Software and/or GIS Data Sets with any defects and deficiencies, in which case Service Provider shall reduce the price for such GIS Software and/or GIS Data Sets to reflect the reduction in value to SARS arising from such defects or deficiencies.

7.2.9 SARS shall be deemed to have accepted a GIS Software and/or GIS Data Sets if SARS has used such GIS Software and/or GIS Data Sets, as the case may be, in production for at least 30 (thirty) continuous days without discovering a material defect or Deficiency.

7.2.10 Nothing in clause 7.2.8 shall limit the Service Provider’s obligation to respond to and resolve all Incidents in accordance with the Service Levels.

8 Maintenance Services
8.1 The Service Provider further undertakes to:

8.1.1 provide Maintenance Services from the Effective Date in respect of (i)the SARS Investment,  already installed on SARS’s premises prior to the Effective Date; (ii) in respect of the GIS Software and GIS Data Sets or such applicable Software procured by SARS  under this Agreement, from the date of installation of the relevant  GIS Software and/or GIS Data Sets by SARS and/or (iii) at the election of SARS in respect of the Geographical Information System procured from a Third Party on behalf of SARS for purposes of this Agreement after the Effective Date, from the date that SARS informs the Service Provider of the installation of the GIS Software and/or GIS Data Sets;
8.1.2 promptly notify SARS of any Upgrades or New Release of the GIS Software and/or GIS Data Sets and provide SARS with each notification, release notes specifying the nature of such Upgrades or New Release; and any adverse effects which the Upgrades or New Release may be expected to have, including, without limitation, any expected degradation in performance of the GIS Software and/or GIS Data Sets. For purposes of clarity the Upgrades and/or New Release shall be provided to SARS at no additional cost; and
8.1.3 the Service Provider undertakes to ensure that such release notes will contain sufficient information to enable SARS to determine whether such Upgrade or New Release will be appropriate to the requirements of SARS. SARS will, at its election, upon written notification to Service Provider, evaluate the Upgrade or New Release and will indicate to the Service Provider whether it wishes to install such Upgrade or New Release.

8.2 The Service Provider will, within 7 (seven) days of receipt of a notification referred to in clause 8.1.2 above, deliver to SARS the object code of the Upgrade or New Release in machine readable form together with any amendments to the Documentation (or updated Documentation, as the case may be) which will be necessary to describe and enable proper use of the improved facilities and functions of the Upgrade or New Release. 
8.2.1 In the event that SARS elects not to evaluate and/or install the Upgrades or New Release in which case no penalties shall become applicable, the Service Provider shall continue to provide any Services to SARS in respect of the release in use by SARS excepting that the Service Provider will not be obliged to provide any Services to SARS should SARS not install any Upgrades or New Releases.

8.2.2 The Maintenance Services referred to in this Agreement include preventative maintenance, corrective maintenance, emergency maintenance, minor enhancements and incidents management. 

8.3 Preventive Maintenance 

The Service Provider shall be responsible for performing preventive maintenance, including providing Updates as it may receive from the Software owner, with respect to the Software to improve its performance and reliability, to prevent errors, and otherwise to minimize the need for corrective maintenance. The Service Provider’s obligations in this regard include:

8.3.1 Performing configuration services and other similar activities required to improve the efficiency, performance and reliability of the Software to the extent required for the Service Provider to perform the Services in accordance with the terms of the Agreement; 

8.3.2 Providing technical and other information regarding the Software as SARS or its Third Party service providers may reasonably request; and 

8.3.3 Performing other preventive maintenance functions reasonably required to maintain the Software in good working order.
8.4 Corrective Maintenance 

8.4.1 The Service Provider shall be responsible for providing patches, fixes, maintenance releases and all other corrections (in the event that the Service Provider is not the owner of the Software - as it may receive from the Software owner) (collectively the ‘Corrections’) for all: (i) errors, abnormal terminations, performance or operational issues, security holes or other vulnerabilities; and (ii) other issues arising from the operation, use, performance or functionality of the Software and (ii) collectively, the ‘Problems’). 
8.4.2 Whenever a Correction is introduced, the Service Provider shall be responsible for promptly providing to SARS the updated Documentation (in the event that the Service Provider is not the owner of the Software - as it may have received from the Software owner). The Service Provider’s obligations in this regard shall include resolving Problems in accordance with the applicable Service Level(s) set forth in this Agreement. 

8.4.3 In the event that a Problem arises that is attributable to a Third Party Software and hardware not part of the Software but somehow affects the Software, the Service Provider shall work in collaboration with and provide all reasonable assistance to SARS and its Third Party service providers to: 

8.4.3.1 develop a plan for dealing with such Problem; and

8.4.3.2 design, develop and implement a Correction for such Problem in accordance with such plans, but only to the extent such Problem is attributable in whole or in part to the design of the Software, and the integration of hardware and Third Party Software.
8.4.4 The Service Provider acknowledges that in some cases resolving a Problem may require changes to hardware and Third Party Software that is not embedded in, contained or otherwise part of the Software (e.g., configuration changes to the operating system or hardware upgrades). The Service Provider’s responsibilities with respect to such changes shall be to: 

8.4.4.1 work with SARS and its Third Party service providers and suppliers to identify and evaluate the Problem; 

8.4.4.2 with such service providers and suppliers develop and present recommendations to SARS for correcting the Problem, but only to the extent such Problem is attributable in whole or in part to the design of the Software, and the integration of hardware and Third Party Software; and 

8.4.4.3 provide SARS and its Third Party service providers and suppliers such other assistance as they may reasonably request, with such service providers and suppliers developing and presenting recommendations to SARS for correcting the Problem, but only to the extent such Problem is attributable in whole or in part to the design of the Software and the integration of hardware and Third Party Software.

8.4.5 Emergency Maintenance 

8.4.5.1 If SARS is of the view that a Problem rises to the level of an operational emergency, the Service Provider shall provide Maintenance Services on an urgent basis to rectify the emergency in accordance with SARS Emergency Processes as set out in the Service Level Agreement. Without limiting the generality of the foregoing, as part of emergency maintenance, the Service Provider shall use Commercially Reasonable Efforts to correct or restore data that is lost, incorrect or corrupted. In addition, the Service Provider shall provide SARS and its Third Party service providers and suppliers such assistance as they may reasonably request, to correct any problems with hardware and Third Party Software that is not part of Software but interfaces with or is otherwise associated with such Software, except as otherwise directed by SARS. The Service Provider shall coordinate with SARS and SARS’ Third Party service providers and suppliers, as applicable. 

8.4.6 Minor Enhancements 

SARS acknowledges that the Service Provider does not have access to the Software source code and is therefore unable to perform any Enhancements to the Software. However, as part of the Maintenance Services, and without any additional charge, the Service Provider shall raise Enhancement, when necessary.  

8.4.7 Testing and Implementation of Corrections 

8.4.7.1 As part of the correction process, the Service Provider shall perform testing of the Software until the Software operates without material errors or Deficiencies or bugs until the Service Provider establishes to SARS’s reasonable satisfaction that the Software performs materially in accordance with the functional and technical specifications 
8.4.7.2 The Service Provider shall also provide such assistance, as SARS or its Third Party service providers may reasonably request with respect to the installation by SARS or its Third Party service providers of the Software, any Updates, Upgrades, Enhancements or New Releases. 
8.4.7.3 The Service Provider shall coordinate the application of patches to SARS’ Software as required to test the Correction or Update. In the event that SARS requires the Service Provider to assist it or any Third Party Service Provider with the installation of any systems software and/or equipment, any other applications software that may be relevant, and any required infrastructure, that is not covered by the Maintenance Services as set out in this Agreement, the Parties will agree on the relevant cost associated thereto, subject to SARS internal governance processes/approvals. 
8.4.8 Exception to Regression Testing 
8.4.8.1 If at any time, the Service Provider is of the view that testing the Software is not in the best interests of SARS or the Services, the Service Provider shall propose to SARS an alternative approach to that required under clause 8.4.7 that would reduce the amount of such regression testing required with respect to the Software. Such proposal shall include a detailed description of the alternative, a comparison of it to the approach required under clause 8.4.7, and a detailed explanation of the rationale for using the alternative approach. The Service Provider may implement such alternative approach with SARS’ prior written consent.

8.4.8.2  Without limiting the generality of the foregoing, the Parties shall use Commercially Reasonable Efforts to timely complete the testing as envisaged in clause 8.4.7 and, to the extent possible, make-up for delays repeated testing. 

8.4.8.3 For purposes of clause 8.4.7, SARS shall authorize the appropriate SARS personnel to act on its behalf. The Service Provider shall seek comments, approvals and acceptances through such authorised SARS personnel.

8.4.9 Incident Management

8.4.9.1 In accordance with SARS Incident management procedures as set out in this Agreement or as agreed between the Parties, the Service Provider shall perform the tasks necessary to resolve Problems and answer questions relating to the Software, whether raised by SARS or its Third Party service providers, including: 

8.4.9.1.1 utilizing the Service Provider’s Incident management system to track, monitor, resolve and escalate Problems and questions from SARS and its Third Party service providers as agreed between the Parties;

8.4.9.1.2 updating the status of each such Incident on a timely basis and in accordance with the agreed timelines.  The Service Provider personnel providing stand-by maintenance shall remotely log Problems and questions to the Service Providers Incident management system on a timely basis, in accordance with the agreed timelines. The Service Provider shall monitor and update the status of each such Incident until each such Problem has been resolved in accordance with the agreed  Service Levels; 

8.4.9.1.3 responding to, diagnosing and resolving or escalating Problems with respect to the Software in accordance with the Service Levels;

8.4.9.1.4 providing SARS’ IT staff or its Third Party service providers "how to” advice and assistance to SARS’ personnel or personnel of its Third Party service providers that are using the Software; and 

8.4.9.1.5 on a quarterly basis, performing trend analysis on recurrent Problems and questions and developing for SARS’ review and approval plans to reduce the number of such Problems and questions. 

8.4.10 The Service Provider shall provide a reasonable number of Service Provider personnel on stand-by to provide Maintenance Services outside of Business Hours, including with respect to emergencies. In this regard, Service Provider shall: 

8.4.10.1 monitor and keep current a list of such personnel including contact information;

8.4.10.2 require such personnel to have mobile communications devices and workstations (whether computers; laptops and/or etc.) in their possession and require that such communications devices: (i) be turned on at all times during on-call; and RAS) software installed sufficient to perform the Maintenance Services remotely; 

8.4.10.3 require that such personnel have internet access from the sites at which they shall spend substantially all of their time during on call; and

8.4.10.4 dispatch such personnel to SARS Facilities as SARS may reasonably request as stated in the Service Level Agreement.
8.4.11 In addition to the above, the Service Provider shall promptly notify SARS of any Upgrades or New Release of the Software;

8.4.11.1 provide SARS with each notification and/or release specifying: (i) the nature of such Upgrades or New Release; and (ii) any adverse effects which the Upgrades or New Release may be expected to have, including, without limitation, any expected degradation in performance. The Service Provider shall ensure that while such release notes may not be equivalent to a detailed specification of the Upgrades or New Release, it shall contain sufficient information to enable SARS to determine whether such Upgrade or New Release will be appropriate to SARS's requirements;

8.4.11.2 ensure, within 7 (seven) days of receipt of such  notification, that it delivers to SARS the Upgrade or New Release in machine readable form together with any amendments to the Documentation and shall be necessary to describe and enable proper use of the improved facilities and functions of the Upgrade or New Release;

8.4.11.3 ensure that it is available during the time periods agreed upon by the Parties for any SARS evaluation to provide Maintenance Services; and

8.4.11.4 continue to provide any Maintenance Services and/or Support Services to SARS in respect of the release in use by SARS in the event that SARS elects not to evaluate and/or install the Upgrades or New Release. The Parties record and agree that the provisions of this clause will only apply in the event that the Software has not reached its end of life date or SARS has procured the extended Support Services for the Software.
8.4.12 Without limiting the generality of the foregoing, the Service Provider shall perform all of the Maintenance Services in a manner that is consistent with SARS’ PPPS&G (Policies, Procedures, Processes, Standards and Guidelines) applicable to such Services.
8.5 In providing the Support Services, the Service Provider shall: 
8.5.1 provide a Contact Person for all communications between the Parties relating to the performance, receipt and use of the Services. The Contact Person will provide primary support for resolution of Incidents, Problems or requests relating to the Services and will provide a seamless interface for other communications or activities relating to the Services. The Contact Person will provide SARS with second level support relating to the Services through the Contact Person. For clarity, the Contact Person will not be used as the primary interface to the Service Provider by SARS end users.  No additional Charge will be levied by the Service Provider for the provision of the Service Provider’s Contact Person; 
8.5.2 at its expense, supply all items necessary or required for the Support Services, provided that in the event such Support Services will be provided at SARS's premises, as agreed to between the Parties in writing, the supply of electricity, network connectivity and telephone services reasonably required by the Service Provider to provide the Support Services will be made available to the Service Provider in accordance with SARS's procedures and at SARS's expense;
8.5.3 will perform such Support Services as may be required for the purpose of ensuring the continued operation and functionality of the Software, including the resolution of Problems in respect of the Software to ensure continuous operation and functionality thereof in accordance with the Documentation;
8.5.4 to the extent that any of the below falls directly within the control of the Service Provider, it undertakes that in providing the Services it shall use Commercially Reasonable Efforts to: (i) ensure that the Software function error-free, (ii) maintain the Software in such a manner as to its continued compliance with the Documentation and capable of achieving all applicable Service Levels; (iii) identify the nature and cause of the Problem and advise SARS thereof; and (iv) provide SARS with future avoidance advice as well as undertaking any necessary preventative measures to minimise recurrence of the Problem. 

8.6 SARS shall have the exclusive discretion to indicate to the Service Provider whether it wishes to install the Upgrade, Update or New Release of the Software recommended by the Service Provider. 
8.7 Where any Software or part thereof becomes defective, the Service Provider shall repair or replace same in accordance with the agreed Service Levels. 
8.8 The Service Provider shall, at its expense, supply all items necessary or required to provide the Services. Notwithstanding the aforegoing, in the event that the Services are provided at SARS' premises (upon agreement between the Parties as only remote Support Services are provided in terms of this Agreement), SARS shall (subject to SARS’ PPPS&G and expense), ensure the supply of electricity, network connectivity and telephone services reasonably required by the Service Provider are made available in order for the Service Provider to provide the Services.
8.9 Any Updates, Upgrades, Enhancements, New Releases etc, shall be subject to the Documentation terms and conditions applicable to such Software, provided such SARS has been granted an opportunity to first review such licence terms and conditions. 
9 OTHER SERVICE MANAGEMENT SERVICES AND TERMS

9.1 Consulting Services
The Service Provider will provide to SARS consulting services as requested by SARS in accordance with Annexure B1 in accordance with this clause 9.1("Consulting Services").  Unless otherwise expressly provided, all Consulting Services will be provided by the Service Provider at no additional charge. Where this Agreement expressly authorises the Service Provider to charge separately for Consulting Services, any such Consulting Services will be provided on a time and materials basis or, if the Parties agree, on a fixed price basis and a project. Examples of Consulting Services that SARS may request the Service Provider to perform include:

9.1.1 Future Technology Delivery

The Service Provider will proactively identify strategies and approaches for future technology delivery within SARS that may provide SARS with efficiency improvement, service improvement or cost reduction opportunities. The Service Provider will assist SARS in setting SARS’s technology direction and strategy.

9.1.2 Management of Technology Offerings

The Service Provider will support SARS in the management and representation of technology product and service offerings to its internal clients. 
9.1.3 Identification of Product and Enhancement Opportunities

Without limiting the generality of the Service Provider’s obligations to provide on-going innovation, the Service Provider will identify product and enhancement opportunities for improved performance, and notify SARS of such opportunities.
9.1.4 Recommending Improvements

Without limiting Supplier’s backup and restore obligations, the Service Provider will recommend improvements in procedures and tools, including implementing redundancy measures where required. 

9.1.5  Enhancement, Customisation, Development and Integration Services

9.1.5.1 The Service Provider will assist and provide SARS with enhancement, customisation, development and integration services during the lifespan use of the various GIS Solutions, hardware, software and systems.

9.1.5.2 All modifications to systems hardware and software will be tested in advance and deployed using SARS’ change management processes.

10 Training

10.1 The Service Provider will ensure that its Contact Persons liaising with SARS in terms of this Agreement will be trained in, or will otherwise be made knowledgeable about, the Services and SARS environment.  The Service Provider will provide sufficient numbers of its Staff with the requisite training to be able to address the SARS specific issues and questions. The Service Provider will develop and maintain a knowledge base to aid its Staff rendering the Services in terms of this Agreement.

10.2 The Service Provider will be capable of providing training in the operation of the provided GIS Solution to SARS staff both initially as part of the solution delivery and on request by SARS during the life of a GIS Solution provided by the Service Provider.

11 Management and Operational Reporting Services

11.1 The Service Provider shall, at no additional cost to SARS, collaborate with SARS to develop at least the minimum set of reports as advised by SARS.

12 Resources

12.1 The Service Provider shall provide sufficient resources having an appropriate background in, and knowledge of the maintained Software, GIS Data Sets and/or the overall GIS Solution and an appropriate degree of knowledge, skills, and experience in Software maintenance services, to perform the Services in accordance with the terms of the Agreement. 

12.2 The Service Provider will make a specialist available to SARS, to provide ongoing operational support of the GIS Software and/or GIS Data Sets during the implementation, optimisation and upgrade of the GIS Software and GIS Data Sets as such requirements arise or New Releases become available and ensure that it is available at all times during any SARS evaluation period to provide assistance to SARS in this respect.
13 Disaster Recovery Services 
The Service Provider undertakes to provide SARS with the Disaster Recovery Services, to the extent possible which shall include establishing and maintaining arrangements that will enable the Service Provider to promptly acquire additional or special equipment needed to meet SARS’s reasonable business requirements. Where such reasonable Disaster Recovery Services are beyond the resource limitations of the Service Provider and beyond the scope of the Services which the Service Provider would ordinarily provide in terms of the Agreement, SARS acknowledges that the Service Provider shall be entitled to recover from SARS its reasonable costs charged at a reasonable rate agreed to by both Parties.
14 ESCALATION procedureS
Escalation of matters related to this Agreement will be in accordance with each Party's respective escalation procedure, which procedure is set forth in the Service Level Agreement attached hereto as Schedule “B”. 
15 Service Compatibility

15.1 The Service Provider acknowledges that, in its information technology environment, SARS utilizes or procures services or products provided by Third Parties, including infrastructure service providers, applications development and maintenance service providers, software licensors, and hardware service providers. As an information technology service provider to SARS, the Service Provider further acknowledges and agrees that it shall  cooperate with such Third Parties and provide information, as SARS or any such Third Party may reasonably request.
15.2 The Service Provider will reasonably co-operate with all SARS’ Third Party service providers to coordinate its provision of the Services with the services and systems of such Third Party service providers. Subject to reasonable confidentiality requirements, trade secrets and to the extent that such disclosure is necessary and falls within the scope of the Services provided by the Service Provider the Service Provider’s  cooperation will include providing: (a) applicable written information concerning any or all of the Service Provider resources, data and technology strategies used in providing the Services; (b) reasonable assistance and support services to such Third Party service providers; and (c) access to systems and architecture configurations of the Service Provider to the extent reasonably required for the activities of such Third Party service providers. SARS will ensure that such relevant Third Party service providers reasonably co-operate with the Service Provider, where reasonably requested to do so by the by the Service Provider.

15.3 The Service Provider will notify SARS as soon as it comes to its attention of  an act or omission of a Third Party service provider that may cause a  Problem or delay in providing the Services and will work with SARS to prevent or circumvent such problem or delay.

16 OBLIGATIONS OF SARS
16.1 SARS shall allow the Service Provider reasonable access to and use of the SARS’s resources, provided that the Service Provider provides SARS with reasonable advance notice of the Service Provider’s requirements. All SARS' resources shall be provided to the Service Provider by SARS in reasonable working order on an "as is and where is" basis with no warranties whatsoever.

16.2 Should SARS wish to change the location of any installation area, it shall give the Service Provider 30 (thirty) days written notice of such change. It shall be incumbent on the Service Provider to notify its Staff of such change and SARS shall in no way be liable for any costs which may arise as a result of the Service Provider’s failure to do so.

16.3 Subject to clause 8.9 above, SARS will ensure that its Staff use and operate the Software in accordance with the instructions contained in any relevant user manual or Documentation or shrink wrap license agreement/end user license agreement applicable to the Software.

17 subcontractors

17.1 The Service Provider may not sub-contract its obligations under this Agreement without the prior written consent of SARS which consent may be withheld by SARS in its sole discretion. 

17.2 Should SARS consent to such appointment, the Service Provider will in no event be relieved of its obligations under this Agreement as a result of its use of any sub-contractors. The Service Provider will at all times be responsible to SARS for fulfilment of all the Service Provider's obligations under this Agreement and will remain SARS’s sole point of contact regarding the Services, including with respect to payment.
17.3 The Service Provider will supervise the activities and performance of each sub-contractor and will be jointly and severally liable with each such sub-contractor for any act or failure to act by such subcontractor.

18 Security, Health AND safety procedures and guidelines

18.1 The Service Provider, together with its Staff and authorised sub-contractors will be required to sign SARS's Oath of Secrecy prior to performing any Services, attached as Annexe “C”.
18.2 The Service Provider will ensure that its Staff will at all times, whilst at SARS's premises, adhere to the standard health, safety and security (including where applicable SARS's security clearance requirements) procedures and SARS’ PPPS&G, which will be made available to the Service Provider on request. Should SARS at any time have reason to believe that any member of the Service Provider's Staff is failing to comply with such standard health, safety and security procedures and SARS’ PPPS&G , SARS will be entitled to deny such member of Service Provider's Staff access to any or all of SARS's premises and require the Service Provider to replace such member of Staff within a suitable time period or such reasonable time period as notified by SARS taking into account the nature of the Services being provided by that Staff member. SARS agrees that in respect of such Staff member that is failing to comply as aforesaid, it shall notify the Service Provider thereof in writing (where an email notification shall suffice as sufficient), to enable the Service Provider to institute appropriate action. SARS shall provide the Service Provider with all information, documentation and assistance as may be reasonably required by the Service Provider to effectively conduct any disciplinary or incapacity hearings.
18.3 The Service Provider hereby agrees and undertakes, in terms of section 37(2) of the Occupational Health and Safety Act, 1993 (Act No 83 of 1993), to ensure that the Service Provider and the Service Provider's Staff comply with the aforesaid Act and save for any acts of negligence or wilful default on the part of SARS, accept sole responsibility for all health and safety matters relating to the provision of the Services, or in connection with or arising out of such Services, for the duration of this Agreement, including with regard to the Service Provider’s Staff and ensuring that neither SARS's Staff nor any Third Party service providers Staff's health and safety is endangered in any way by the Service Provider's activities or conduct in providing the Services.

19 Charges and PAYMENT 
19.1 The Charges applicable to the Services are set out in Schedule “D” hereto, which charges shall fully compensate the Service Provider for the Services to be rendered in terms of this Agreement. 
19.2 Unless otherwise specifically provided in this Agreement, and no other charges, expenses, costs or other amounts incurred by the Service Provider will be chargeable to or payable by SARS to the Service Provider. The Charges will include all incidental expenses (e.g. travel and lodging, document reproduction and shipping) that the Service Provider incurs in performing the Services.

19.3 The Service Provider will not be entitled to:

19.3.1 impose or seek payment of any amounts or charges under the Agreement other than the Charges; 
19.3.2 establish any new types of charges under the Agreement; or 
19.3.3 modify any of the Charges including under the Agreement; unless SARS has agreed thereto in writing.

19.4 SARS shall pay to the Service Provider the Charges within 30 (thirty) days of receipt of the Service Provider’s invoice. Each invoice provided by the Service Provider will contain or have attached such information, and be in such form and on such media as SARS may reasonably request.

19.5 Unless otherwise specified, all Charges and expenses are recorded inclusive of VAT. The Service Provider will be financially responsible for all taxes associated with the Services, GIS Software and Data Sets and will comply with all applicable laws relating to tax and tax invoices.
19.6 All Charges, fees and expenses set out in this Agreement are inclusive of any export and import tax.
19.7 The Charges are stated in South African Rand and will be quoted, invoiced and paid in South African Rand.
19.8 Any  amount not disputed in terms of clause 19.9, that is payable by SARS to the Service Provider may bear interest at a rate equal to that of the Repo Rate from due date to date of actual payment, both days inclusive.
19.9 SARS may withhold any amounts that it disputes in good faith, provided that such dispute shall automatically be referred to dispute resolution in terms of clause 32 below. 

19.10 The Service Provider will maintain complete and accurate records of, and supporting documentation for the amounts invoiced to and payments made by SARS hereunder in accordance with generally accepted South African accounting practice [compliant with International Accounting Standards (“IAS”) and International Financial Reporting Standards (“IFRS”) to the extent that such international standards are required to be adhered to by the Service Provider in terms of the Services or law] applied on a consistent basis. 

19.11 Should SARS terminate this Agreement for a proven breach on the part of the Service Provider  SARS shall be entitled to receive a pro rata refund of any fees paid by SARS to the Service Provider in advance of the date of such termination. 
19.12 The Service Provider shall be entitled, without liability, to suspend the Services for any period during which any Charges are outstanding or in arrears at the risk of SARS, provided that the Service Provider shall give SARS no less than 30 (thirty) Business Days written notice (which shall include by way of e-mail) of its intention to suspend the Services. 
20 Intellectual Property Rights
20.1 Each Party retains all right, title and interest in and to its Intellectual Property that was owned by it prior to this Agreement or independently developed by a Party outside the term of this Agreement. For purposes of clarity, the right, title and interest in the Investment and/or improvements thereto shall at all times vest in SARS. 
20.2 SARS shall have all right, title and interest in all Intellectual Property specifically and exclusively developed for SARS by the Service Provider under this Agreement. SARS agrees that the Software and any Corrections, Upgrades, Updates, Enhancements and New Releases made or applied to the Software will remain the Intellectual Property of the Service Provider or such Third Party Software owner, as the case may be, and SARS shall acquire no right, title and interest thereto. This clause 20.2 is subject to the provisions of clause 20.1 above.
20.3 The Service Provider shall not, without SARS's express prior written consent, use any Third Party Intellectual Property licensed to SARS whether to provide the Services to SARS or for any other purpose whatsoever. The Parties record and agree that SARS’s refusal to give the consent shall not in any manner interrupt and/or affect the provision of the Services and the Service Provider shall not be excused from performing the Services, provided that such refusal by SARS does not impede the Service Provider from rendering the Services.
20.4 The Service Provider is not permitted to use any Intellectual Property belonging to SARS for the benefit of any other entities whatsoever.
20.5 SARS retains all right, title and interest in and to the Intellectual Property of SARS, including the Intellectual Property of SARS that is used in connection with Services or incorporated into any Deliverable hereunder and the Service Provider hereby irrevocably assigns, transfers and conveys to SARS without further consideration all of its right, title and interest in such Intellectual Property.
20.6 The provisions of this clause 20 shall survive the termination or expiry of this Agreement. 
21 Confidentiality

21.1 The Receiving Party acknowledges the great importance of the Confidential Information to the Disclosing Party and, where applicable, Third Party proprietors of such information, and recognises that the Disclosing Party and/or Third Party proprietors may suffer irreparable harm or loss in the event of such information being disclosed or used otherwise than in accordance with this Agreement. In this regard each Party will maintain the confidentiality of the other Party’s Confidential Information, using at least the same efforts as it uses to maintain the confidentiality of its own Confidential Information, and as otherwise required under applicable law, the terms of this Agreement and SARS's Oath / Affirmation of Secrecy. 

21.2 The Receiving Party agrees and undertakes: 
21.2.1 except as permitted by this Agreement, not to disclose or publish any Confidential Information in any manner, for any reason or purpose whatsoever without the prior written consent of the Disclosing Party and provided that in the event of the Confidential Information being proprietary to a Third Party, it will also be incumbent on the Receiving Party to obtain the consent of such Third Party, provided the Disclosing Party indicates/has indicated to the Receiving Party in writing that the information is proprietary to a Third Party and it is required to obtain such Third Party’s consent;

21.2.2 except as permitted by this Agreement, not to utilise, employ, exploit or in any other manner whatsoever use the Confidential Information for any purpose whatsoever without the prior written consent of the Disclosing Party and provided that in the event of the Confidential Information being proprietary to a Third Party, it will also be incumbent on the Receiving Party to obtain the consent of such Third Party, provided the Disclosing Party indicates/has indicated to the Receiving Party in writing that the information is proprietary to a Third Party and that it is required to obtain such Third Party’s consent;

21.2.3 to restrict the dissemination of the Confidential Information to only those of its Staff members who are actively involved in activities for which use of Confidential Information is authorised and then only on a "need to know" basis and the Receiving Party will reasonably initiate, maintain and monitor internal security procedures to prevent unauthorised disclosure by its Staff prior to giving any Staff, access to any Confidential Information; and
21.2.4 to take all practical steps, both before and after disclosure, to impress upon its Staff who are given access to Confidential Information the secret and confidential nature thereof. 
21.3 All Confidential Information disclosed by the Disclosing Party to the Receiving Party or which otherwise comes to the knowledge of the Receiving Party, is acknowledged by the Receiving Party:
21.3.1 to be proprietary to the Disclosing Party or where applicable, the relevant Third Party proprietor; and
21.3.2 not to confer any rights of whatsoever nature in such Confidential Information on the Receiving Party.
21.4 The Receiving Party will protect the Confidential Information in the manner, and with the endeavour, of a reasonable person protecting their own Confidential Information. In no event will the Receiving Party use less than reasonable efforts to protect the confidentiality of the Confidential Information.

21.5 SARS may retain Confidential Information to the extent required by, and for the duration of, any Services performed for the Service Provider in terms of agreements between the Parties, provided that the Service Provider has not waived performance of such Services.

21.6 The Service Provider will procure that it’s Staff who may have access to the Confidential Information of SARS, give a written undertaking in favour of SARS in regard to the Confidential Information on substantially the same terms and conditions contained within this Agreement in a form prescribed by and satisfactory to SARS. The Service Provider will further procure that such Staff execute SARS's standard Oath of Secrecy. SARS will be entitled to deny a Service Provider Staff access to its premises or prevent such Staff member from conducting any work in relation to the Services, should SARS not be in receipt of a signed undertaking from such Staff member. The Service Provider's failure to obtain receipt of the undertaking referred to in this clause 21.6 will in no way detract from the Service Provider's obligations in terms of this Agreement and will be deemed a material breach of this Agreement.

21.7 Exceptions to this clause 21
21.7.1 The Parties record that this clause 21 will not be applicable where the Receiving Party discloses Confidential Information to its attorneys or auditors, provided that such disclosure is reasonably required by the Receiving Party for the purposes of conducting its business activities.
21.7.2 The Parties record that notwithstanding any provision in this Agreement, SARS may disclose any Confidential Information regarding the Service Provider’s performance of the Services to other government entities where required to do so in terms of law.
21.8 In the event that the Receiving Party is required to disclose the Confidential Information pursuant to any law, regulation or court order, the Receiving Party: 

21.8.1 will advise the Disclosing Party thereof prior to disclosure, if possible;

21.8.2 will take such steps to limit the extent of the disclosure to the extent that it lawfully and reasonably practically can;

21.8.3 will afford  the Disclosing Party a reasonable opportunity, if possible, to intervene in the proceedings; and

21.8.4 will comply with the Disclosing Party's requests as to the manner and terms of any such disclosure.

22 INSURANCE

For the duration of this Agreement, the Service Provider shall maintain a public liability insurance policy,  in respect of all risks normally associated with the business of the Service Provider including fraud and theft by either third parties or Staff. The Service Provider will on the Effective Date provide SARS with a copy of the aforesaid insurance policy, for each applicable year.

23 audits

23.1 The Service Provider will allow SARS , its auditors (including internal audit Staff and external auditors) and inspectors as SARS may from time to time designate in writing, access at all reasonable times (upon reasonable notice and subject to the Service Provider’s audit and security policies and procedures only in respect of operational/business related audits) to any facility or part of a facility at which either the Service Provider or any of its sub-contractors is providing the Services, to the Service Provider's Staff, and its facilities, data and records relating to the Services for the purpose of performing audits and inspections of either the Service Provider or any of its sub-contractors to: (i) verify the accuracy of the Service Provider's charges and invoices; (ii) verify the integrity of SARS's Data in compliance with law (if applicable) and/or any integrity mechanisms relevant to the SARS Data, which has been agreed to by the Parties in writing; (iii) examine the Service Provider's performance of the Services; and (iv) verify compliance with this Agreement.
23.2 The Service Provider will provide to SARS's auditors and inspectors such assistance and co-operation as they may reasonably require. SARS will ensure that any such audit will not unreasonably disrupt the Service Provider's business operations and will comply with the Service Provider's reasonable security, audit or confidentiality requirements.

23.3 The Service Provider will maintain a complete audit trail of all financial and non-financial transactions resulting from the Agreement as is reasonably necessary to give effect to the provisions of this clause 23. The Service Provider will maintain and provide SARS with access upon request, to the records, documents and other information that make up such audit trail until the later of: (i) 5 (five) years after termination of the Agreement; (ii) all pending matters relating to the Agreement (e.g. disputes) are closed; or (iii) such other period as is required by applicable law in relation to those records, documents or other information. 

23.4 The provisions of this clause 23 will apply to the Service Provider’s sub-contractors and the Service Provider will, prior to sub-contracting any Services, procure the sub-contractor’s acceptance thereof. 

24 Warranties

24.1 General Warranties: 

24.1.1 Each Party  warrants  in favour of the other that:
24.1.1.1 it has the legal capacity and has taken all necessary corporate action required to empower and authorise it to enter into this Agreement;

24.1.1.2 this Agreement constitutes an agreement valid and binding on it and enforceable against it in accordance with its terms;

24.1.1.3 the execution of this Agreement and the performance of its obligations hereunder does not and shall not:
24.1.1.3.1 contravene any law or regulation or internal policy to which that Party is subject;

24.1.1.3.2 contravene any provision of that Party's constitutional documents; or

24.1.1.3.3 conflict with, or constitute a breach of any of the provisions of any other agreement, obligation, restriction or undertaking which is binding on it.

24.1.2 Each of the representations and warranties given by a Party in terms of clause 24.1, shall:
24.1.2.1 be a separate warranty and will in no way be limited or restricted by inference from the terms of any other warranty or by any other words in this Agreement;

24.1.2.2 continue and remain in force notwithstanding the completion of any or all the transactions contemplated in this Agreement; and

24.1.2.3 prime facie be deemed to be material and to be a material representation inducing a Party SARS to enter into this Agreement.

24.1.3 The Service Provider represents and warrants that it shall for the duration of this Agreement: (i) use adequate numbers of qualified staff with suitable training, education, experience and skill to perform the Services; (ii) use and adopt any standards and processes required under this Agreement that are necessary for the Services it is required to perform; (iii) provide the Services with promptness and diligence and in a workmanlike manner and in accordance with the practices and high professional standards used in well-managed operations performing services similar to the Services. 
24.1.4 The Service Provider represents and warrants that it: (i) shall be authorised to provide the Services in relation to the Software which is the subject of this Agreement; (ii) has all the necessary licences, certificates, authorisations and consents required under the laws of the Republic of South Africa or under any other applicable jurisdiction for the provision of the Services and/or the Software; and (iii) shall comply with all legal requirements including  the terms and conditions of all licences, certificates, authorisations and consents required for the provision of the Services.

24.1.5 SARS represents and warrants that the environmental conditions (including but not limited to hardware) suitable for the use of the Software complies with the Documentation/requirements provided to SARS by the Service Provider at the time the Software was installed. Providing the above has been complied with by SARS, and SARS has not altered the environmental conditions contrary to such Documentation, the Service Provider represents and warrants that it has satisfied itself that each Installation Area, and the environmental conditions thereof, is suitable for the use of the Software. 
24.2 Intellectual Property warranties: 
Each Party warrants that it will at all times perform its responsibilities under this Agreement in a manner that does not infringe, or constitute an infringement or misappropriation of, any Intellectual Property or other proprietary rights of any Third Party.

24.3 Legal and Regulatory Compliance

24.3.1.1 The Service Provider warrants that it and its subcontractors are and will remain for the duration of this Agreement, fully cognisant of and compliant with any relevant legislative or regulatory requirements (as may be amended from time to time) and/or rulings or codes of practice of any competent authority or industry body that has jurisdiction over the provision of or is relevant to the Deliverables and/or Services under the Agreement.

24.3.1.2 The Service Provider will, within 14 days of the Effective Date, furnish SARS with copies of all regulated licences (including all amendments and renewals as well as copies) granted to the Service Provider which are required by the Service Provider for the provision of the Services to SARS.  The details of all licence terms and conditions and other obligations imposed on Service Provider which are not contained in the Service Provider's licences must be furnished in writing by the Service Provider to SARS Tax Clearance: 

24.3.1.3 The Service Provider warrants that, as of the Effective Date, it is and will for the duration of the Agreement remain compliant with all applicable laws and regulations relating to taxation in the Republic of South Africa. The Service Provider warrants further that it will deliver to SARS, on the Effective Date and on each anniversary thereof for the duration of the Agreement, a valid tax clearance certificate issued for the then-current year. If the Service Provider fails to provide such a certificate, SARS may terminate the Agreement in accordance with the provisions of clause 29 below. SARS will have no liability to the Service Provider with respect to such termination. 
25 broad based black economic empowerment

25.1 The Service Provider warrants that as at the Effective Date it is in possession of a valid B-BBEE certificate and shall for the duration of this Agreement use its best endeavours to maintain and/or improve on its current B-BBEE level as set out in the B-BBEE certificate. 
25.2 The Service Provider will be required to provide a BEE Verification Certificate to SARS on an annual basis on each anniversary of the Effective Date; and prior to the expiry of the Service Provider's previously applicable certificate.

25.3 SARS may, at its own cost and in its sole discretion, audit (whether by internal or external auditors) all information provided by the Service Provider in terms of this clause, provided that where such audit exercise reveals discrepancies and inaccuracies in the information provided by the Service Provider to SARS in terms of this clause 25 (other than for minor or insubstantial discrepancies), the cost of such audit will be borne by the Service Provider.

26 RISK OF LOSS

Each Party will be responsible for risk of loss of, and damage to, any Software or other asset of the other in its possession or under its control.  Any Software in the possession or control of the Service Provider’s subcontractors or agents (including couriers, freight companies and the like) will be deemed to be under the control of the Service Provider.

27 Indemnities

27.1 Without in any way detracting from the rights of a Party in terms of this Agreement, each Party hereby indemnifies and holds the other Party  harmless from any and all Losses which may be suffered as a result of any breach of the provisions of the Agreements by a Party or its Staff.

27.2 Each Party hereby indemnifies and holds the other Party  harmless from any and all Losses arising from, or in connection with, any claim or action arising from a Party’s breach of any obligation with respect to such Party’s Confidential Information.

27.3 Each Party hereby indemnifies and holds the other Party harmless from any and all Losses arising from, or in connection with any claim or action arising from a defaulting Party’ infringement of any Intellectual Property rights of any third party.

28 Limitation of Liability

28.1 The Parties agree that, in the event of a breach of any of the provisions of the Agreement, the defaulting Party will be liable to the other Party for all Losses which constitute direct and/or general damages. Save for the provisions of clause 28.3, the Service Provider’s maximum liability to compensate SARS for direct or general damages (for any breach, penalty, act or omission arising out of this Agreement shall not exceed the amount of the total Charges payable by SARS to the Service Provider in terms of this Agreement.
28.2 The Parties agree that, in the event of a breach of any of the provisions of the Agreement, the defaulting Party will not be liable to the other Party for any Losses which constitute indirect, special and/or consequential damages. 
28.3 Notwithstanding anything to the contrary set forth in  clause 28.1, the Service Provider agrees that it will be liable to SARS for all direct Losses  where the Losses incurred by SARS are occasioned by the breach of the Service Provider of the provisions of clause 24 above or as a result of the Service Provider’s gross negligence arising from or in connection with the Agreement.
29 breach AND TERMINATION

29.1 Either Party ("Aggrieved Party") may terminate this Agreement with immediate effect if:

29.1.1 the other ("Defaulting Party") commits a material breach of this Agreement and fails to remedy that breach within 10 (ten) business days of being notified of the breach ("Notice Period") and, if the Aggrieved Party so elects, the steps required to remedy it;

29.1.2 the Defaulting Party suffers an Insolvency Event;

29.1.3 by reason of a force majeure , the Defaulting Party is unable to perform or delays in performing its obligations hereunder for a period of 15 (fifteen) business days from the date of such force majeure  in circumstances where the Defaulting Party could have prevented the failure or delay by taking reasonable precautions or measures); or

29.1.4 any material representation or material warranty contained in this Agreement on the part of the Defaulting Party is found to be untrue in any material particular or if the Defaulting Party does anything in breach of such representation or warranty.

29.2 For the purposes of clause 29.1.1, a breach will be deemed to be a material breach if:
29.2.1 it is capable of being remedied, but is not so remedied within the Notice Period; or

29.2.2 it is incapable of being remedied or is not remedied within the Notice Period, and payment in money will compensate for such breach but such payment is not made within the Notice Period.

29.3 The Parties agree that any costs awarded will be recoverable on an attorney-and-own-client scale unless the Court specifically determines that such scale shall not apply, in which event the costs will be recoverable in accordance with the High Court tariff, determined on an attorney-and-client scale.

29.4 The Aggrieved Party's remedies in terms of this clause 29 are without prejudice to any other remedies to which the Aggrieved Party may be entitled in law.

30 TERMINATION for CONVENIENCE 
SARS may terminate this Agreement for convenience and without cause at any time by giving the Service Provider at least 30 (thirty) days prior written notice, at the anniversary of each applicable year. For the avoidance of doubt and for purposes of clarity, SARS shall and can only exercise the aforementioned right to termination by giving notice of termination for convenience for each respective year  by 1 June 2016 and 1 June 2017.  SARS will be liable to pay to the Service Provider all those Charges that are due and payable at the date of termination.  
31 Effect of TERMINATION

The termination of this Agreement will not relieve the Parties hereto of any liabilities, obligations, expenses or charges accruing up to date of such termination and all rights accruing to either Party to the said date of termination will likewise remain in full force and effect.

32 DISPUTE RESOLUTION

32.1 Informal dispute resolution
32.1.1 Upon the written request of a Party, any dispute which arises between the Parties under this Agreement shall be referred to a joint committee of the Parties' Designated Representatives.  The joint committee shall meet as often as the Parties reasonably deem necessary in order to gather and furnish to the other all information with respect to the matter in issue that the Parties believe to be appropriate in connection with its resolution.

32.1.2 The Designated Representatives shall discuss the problem and attempt to resolve the dispute without the necessity of any formal proceeding, within 14 (fourteen) days of the dispute having been referred. During the course of discussion, all reasonable requests made by one Party to another for non-privileged information, reasonably related to this Agreement, shall be honoured in order that each of the Parties may be fully advised of the other's position. The specific format for the discussions shall be left to the discretion of the Designated Representatives.

32.2 Formal Dispute Resolution

32.2.1 If the Parties are unable to resolve any dispute in the manner contemplated by clause 32.1, such dispute shall on written demand by either Party to the dispute be submitted to arbitration at AFSA in Johannesburg and in accordance with the AFSA rules, by an arbitrator or arbitrators agreed on by the Parties or should the Parties fail to agree an arbitrator within 10 (ten) business days after arbitration has been demanded, the arbitrator shall be nominated at the request of any Party to the dispute by AFSA. The arbitration shall be held in the English language. 

32.2.2 Should AFSA, as an institution, not be operating at that time or not be accepting requests for arbitration for any reason, then the arbitration shall be conducted in accordance with the AFSA rules for commercial arbitration (as last applied by AFSA) before an arbitrator appointed by agreement between the parties to the dispute or failing agreement within 10 (ten) business days of the demand for arbitration, then any party to the dispute shall be entitled to forthwith call upon the chairperson of the Johannesburg Bar Council to nominate the arbitrator, provided that the person so nominated shall be an advocate of not less than 10 (ten) years standing as such. The person so nominated shall be the duly appointed arbitrator in respect of the dispute.  In the event of the attorneys of the parties to the dispute failing to agree on any matter relating to the administration of the arbitration, such matter shall be referred to and decided by the arbitrator whose decision shall be final and binding on the parties to the dispute.
32.2.3 The arbitration shall be held as quickly as possible after it is demanded with a view to its being completed within 60 (sixty) business days after it has been so demanded. Any party to the arbitration may appeal the decision of the arbitrator or arbitrators in terms of the AFSA rules for commercial arbitration. 

32.2.4 Each Party shall bear its own costs of the arbitration, unless the arbitrator directs otherwise.

32.2.5 Any arbitration in terms of this clause 32 (including any appeal proceedings) shall be conducted in camera and the Parties shall treat as confidential details of the dispute submitted to arbitration, the conduct of the arbitration proceedings and the outcome of the arbitration.

32.2.6 The Parties agree that the written demand by a party to the dispute in terms of clause 32.2.1 that the dispute or difference be submitted to arbitration, is to be deemed to be a legal process for the purpose of interrupting extinctive prescription in terms of the Prescription Act, 1969 (Act No.68 of 1969).

32.3 Urgent relief

Nothing contained in this clause 32 shall be deemed to prevent or prohibit a party to the dispute or arbitration from applying to the appropriate court for urgent relief or for judgment in relation to a liquidated claim.

32.4 Binding after termination
This clause 32 will continue to be binding on the Parties notwithstanding any termination or cancellation of this Agreement.
33 Force Majeure

33.1 Delay or failure to comply with or breach of any of the terms and conditions of this Agreement by either Party if occasioned by or resulting from a Force Majeure Event, will not be deemed to be a breach of this Agreement nor will it subject either party to any liability to the other.  It is understood that neither Party will be required to settle any labour dispute against its will.

33.2 Should either Party be prevented from carrying out any contractual obligation by a Force Majeure Event, such obligation will be postponed provided the Party suffering such circumstance notifies the other Party to this Agreement within 7 (seven) days of becoming aware thereof. The Parties will thereupon promptly meet to determine whether an equitable solution can be found. 

33.3 Should such Force Majeure Event last continuously for a period of 14 (fourteen) days, and no mutually acceptable arrangement is arrived at by the parties at within a period of 7 (seven) days thereafter, either Party will be entitled to terminate the Agreement with immediate effect.
34 Non-Exclusivity

34.1 The Service Provider is appointed to provide the Services to SARS on a non-exclusive basis and SARS will not be precluded from obtaining services that may be similar or identical to the Services from any other service provider. The services being procured from such Third Party in terms of clause 34.1 will not interfere with the Services being provided by the Service Provider in terms of this Agreement, unless such Third Party Services are required to as a result of the Service Provider’s failure render the Services or part thereof. 
34.2 Nothing contained herein will in any way be construed or constitute a guarantee in favour of the Service Provider that the Service Provider will receive any work or contract from SARS for services in the future, whether under this Agreement or otherwise.
35 NOTICES AND DOMICILIA

35.1 Domicilia: 
The Parties choose as their respective domicilia citandi et executandi for the purpose of legal proceedings and for the purposes of giving or sending any notice provided for or necessary in terms of this Agreement, the following addresses:
	
	
	

	Name
	Physical Address
	Telefax

	Customer
	Office of the Commissioner

Block A

299 Bronkhorst Street

Nieuw Muckleneuk

Pretoria

0181

(marked for the urgent attention of the Group Executive: Corporate Legal Services)
	Office of the Commissioner

(012) 422 5250 
(marked for the urgent attention of the Group Executive: Corporate Legal Services)

	
	
	

	Name
	Physical Address
	Telefax

	Service Provider 
	
	 

	
	
	


provided that a Party may change its domicilium to any other physical address or telefax number by written notice to the other Party to that effect.  Such change of address will be effective 7 (seven) days after receipt of the notice of the change of domicilium.

35.2 Notices:
All notices to be given in terms of this Agreement will be in writing and -

35.2.1 if delivered by hand during business hours, be reputably presumed to have been received on the date of delivery;

35.2.2 if sent by telefax during business hours be reputably presumed to have been received on the date of successful transmission of the telefax; any telefax sent after business hours or on a day which is not a business day will reputably be presumed to have been received on the following business day. 

35.3 Actual receipt: 
Notwithstanding the above, any notice given in writing, including one sent by data message, actually received by the Party to whom the notice is addressed, will be deemed to have been properly given and received, notwithstanding that such notice has not been given in accordance with the provisions of this clause.

35.4 The Parties record that whilst they may correspond via e-mail during the currency of this Agreement for operational reasons, no formal notice required in terms of this Agreement, nor any amendment or variation to this Agreement may be given or concluded via e-mail.  

36 PUBLICITY

No announcements relating to this transaction and of any nature whatsoever will be made by or on behalf of a Party relating to this transaction without the prior consent of the other Party.

37 CO-OPERATION

The Parties undertake at all times to co-operate with each other in good faith in order to carry out this Agreement. 
38 ETHICAL BUSINESS PRACTICES

38.1 SARS has a policy of zero tolerance regarding corrupt activities. The Parties shall promptly report to each other and the relevant authorities any suspicion of corruption on the part of their Staff, suppliers, taxpayers, or any other person or entity, as well as any behaviour by any of those persons that is likely to constitute a contravention of the Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12of 2004) in relation to the provision of the Services and this Agreement.
38.2 Neither Party shall offer, promise or make any gift, payment, loan, reward, inducement benefit or other advantage to any of the other Party's Staff or suppliers.

38.3 If the results of any audit of the Services conducted by or on behalf of SARS indicates the possibility of corrupt activities, improper or fraudulent practices or theft, either Party shall, after allowing the other the reasonable opportunity to investigate that possibility, have the right either by itself, or by its agents, or by requesting the police, to investigate all the relevant circumstances, to question any relevant Staff of the other Party or a third party and the Service Provider shall use all reasonable efforts to facilitate any such investigation or enquiry. In the event that an act of corruption, fraud or theft is proven, the non–transgressing Party shall be entitled, on written notice to the transgressing Party, to immediately terminate this Agreement.
39 CONFLICT OF INTEREST

39.1 The Service Provider warrants to and in favour of SARS that to the best of its knowledge and belief as at the Signature Date, none of its directors or employees is related to or has any business relationship with any employee or other functionary of SARS. 

39.2 Should any of the Service Provider's directors or Staff, who commence their directorship or employment with the Service Provider after the Signature Date, be related to or have any business relationship with any Staff member or other functionary of SARS , the Service Provider shall immediately disclose such conflict of interest upon the Service Provider becoming aware thereof to SARS and the individual director or Staff member concerned shall:

39.2.1 be prohibited from rendering, or be in any way involved in rendering, the Services to SARS on behalf of the Service Provider; and

39.2.2 in the case of a director, that director shall not be entitled to vote on any board resolution of the Service Provider relating to decisions to be taken in terms of this Agreement.

40 GENERAL

40.1 Whole agreement:
This Agreement constitutes the whole of the agreement between the Parties hereto relating to the matters dealt with herein and, save to the extent otherwise provided herein, no undertaking, representation term or condition relating to the subject matter of this Agreement not incorporated in this Agreement will be binding on any of the Parties.

40.2 Addition, variation, deletion and cancellation:
No addition to or variation, deletion, or agreed cancellation of all or any clauses or provisions of this Agreement will be of any force or effect unless in writing and signed by the Parties.  

40.3 Waiver: 
No waiver of any of the terms and conditions of this Agreement will be binding or effectual for any purpose unless in writing and signed by the Party giving the same.  Any such waiver will be effective only in the specific instance and for the purpose given. Failure or delay on the part of either Party in exercising any right, power or privilege hereunder will not constitute or be deemed to be a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise of any other right, power or privilege.

40.4 Cession, assignment, delegation: 
Save as otherwise herein provided, neither this Agreement nor any part, share or interest therein nor any rights or obligations hereunder may be ceded, assigned, delegated or otherwise transferred without the prior written consent of the other Party.

40.5 Severability: 
All provisions and the various clauses of this Agreement are, notwithstanding the manner in which they have been grouped together or linked grammatically, severable from each other.  Any provision or clause of this Agreement which is or becomes unenforceable in any jurisdiction, whether due to voidness, invalidity, illegality, unlawfulness or for any other reason whatever, will, in such jurisdiction only and only to the extent that it is so unenforceable, be treated as pro non scripto and the remaining provisions and clauses of this Agreement will remain of full force and effect.  The Parties declare that it is their intention that this Agreement would be executed without such unenforceable provision if they were aware of such unenforceability at the time of execution hereof.

40.6 Penalties
Wherever this Agreement provides for a penalty in favour of SARS , SARS shall be entitled to at any time recover damages in lieu of any such penalty.

40.7 Non-Solicitation
Neither Party shall, without the prior written consent of the other Party, either during, or within 12 (twelve) months after termination or expiration of this Agreement, solicit for employment, whether directly or indirectly, any person who, at any time during the duration of this Agreement, was a member of the other Party's Staff who was directly involved with any activity relating to the Services.

40.8 Governance, meetings and reports:
40.8.1 Unless otherwise agreed in writing, the Parties shall meet as per Schedule B to review relevant relationship, contractual and performance issues.

40.8.2 The Service Provider will provide SARS with all reports reasonably required by SARS as per Schedule B. Notwithstanding anything to the contrary provided herein, such reports shall be proprietary to SARS and all Intellectual Property rights contained in any such reports created by the Service Provider under this Agreement shall vest with SARS.

40.9 Nature of Relationship:

The Parties act for all purposes in terms of the Agreement as independent contractors.  Without limiting the aforegoing:

40.9.1 neither Party shall be entitled to contract on behalf of or bind the other Party in any manner whatsoever or to incur any liability or debt on behalf of the other Party; and

40.9.2 neither Party shall publish or cause to be published any advertisement or other information relating to the other or its business without the prior written approval of such Party; and

40.9.3 neither Party’s Staff shall be deemed Staff of the other Party for any purpose whatsoever.

40.10 Continuing Effectiveness of Certain Provisions

The expiration or termination of this Agreement shall not affect such of the provisions of this Agreement as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.
40.11 Consent or approval: 
Any consent or approval required to be given by any Party in terms of this Agreement will, unless specifically otherwise stated, not be unreasonably withheld.

40.12 Counterparts: 
This Agreement may be executed in one or more counterparts, each of which will be deemed an original, and all of which together will constitute one and the same Agreement as at the date of signature of the Party last signing one of the counterparts. The Parties undertake to take whatever steps may be necessary to ensure that each counterpart is duly signed by each of them without delay.
40.13 Benefit of the Agreement:
This Agreement will inure for the benefit of and be binding upon the successors in title and permitted assigns of the Parties hereto or any of them.

41 APPLICABLE LAW AND JURISDICTION

41.1 Applicable law: 
This Agreement will in all respects be governed by and construed under the laws of the Republic of South Africa.

41.2 Jurisdiction: 
The Parties hereby irrevocably and unconditionally consent to the non-exclusive jurisdiction of the North Gauteng High Court, Pretoria in regard to all matters arising from this Agreement.
42 COSTS

Save as may be otherwise provided herein, each Party will bear and pay its own legal costs and expenses of and incidental to the negotiation, drafting, preparation and implementation of this Agreement.

	

	


	WITNESSES 
	For and on behalf of SOUTH AFRICAN REVENUE SERVICE

	1.________________________


	________________________________ 

Name: 

	2.________________________
	________________________________ 

Designation of Signatory 


SIGNED at 
__________________ on _____________ 20_____________
	WITNESSES


	For and on behalf of ________________ [(PROPRIETARY) LIMITED/CC]


	1.________________________
	________________________________ 

Name:

	2.________________________
	________________________________ 

Designation of Signatory



SIGNED at 
__________________ on _____________ 20_____________

SCHEDULE A - GLOSSARY

43 definitions and interpretation
43.1 In this Agreement (as hereinafter defined):

43.1.1 clause headings are for convenience only and are not to be used in its interpretation; 

43.1.2 an expression which denotes:

43.1.2.1 any gender includes the other gender; 
43.1.2.2 a natural person includes a juristic person and vice versa;

43.1.2.3 the singular includes the plural and vice versa.

43.2 In this Agreement, unless the context indicates a contrary intention, the following words and expressions bear the meanings assigned to them, and cognate expressions bear corresponding meanings:

43.2.1 “Additional Services” means any services, other than the Services, that Service Provider renders to SARS from time to time in terms of this Agreement but are related to the Services and are necessary for SARS operational requirements
43.2.2 "AFSA" means the Arbitration Foundation of Southern Africa; 
43.2.3 "Agreement" means this terms and conditions together with all annexes, appendices  and any other attached  document thereto;
43.2.4 "B-BBEE" means broad-based black economic empowerment as defined in the Broad-based Black Economic Empowerment Act, 2003 (Act No, 53 of 2003);

43.2.5 "BEE Codes" means  the Codes of Good Practice on Black Economic Empowerment gazetted by the Minister of Trade and Industry under section 9 of the Broad-based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003), as amended from time to time, which codes are applicable to the Service Provider;

43.2.6 "BEE Status" means the BEE Status of the Service Provider based on its generic scorecard as measured and certified by a verification agency in accordance with the applicable BEE Codes;

43.2.7 "BEE Verification Certificate" means a certificate issued by a Verification Agency, verifying the Service Provider's BEE Status level and  the details of its scorecard performance as may be applicable and any other aspect of its BEE performance under the Codes;

43.2.8 “BRS” means the business requirements specifications document that fully sets out SARS requirements in respect of the GIS Solution, which document is enclosed in the RFP pack;
43.2.9 "Bug-Fixes" means changes to the Software, as the case may be, or any component thereof with a view to correcting any non-compliance with the Documentation therefore; 
43.2.10 "Business Day" means any day from Monday to Friday (inclusive), except public holidays as gazetted by the government of the Republic of South Africa from time to time.

43.2.11 "Business Hours" means the hours between 08h30 and 17h00 on any Business Day. Any reference to time shall be based upon Central African Time.

43.2.12 “Charges” means the amounts payable by SARS to the Service Provider for the Services as set forth in Schedule “D” (Charges Schedule) hereto; 

43.2.13 “Commercially Reasonable Efforts” means taking such steps and performing in such a manner as a well-managed business would undertake where such business or entity was acting in a determined, prudent, and reasonable manner to achieve the particular result for its own benefit provided always that such steps are within the reasonable control of the Party;

43.2.14 "Confidential Information" means any information or data of any nature, tangible or intangible, oral or in writing, and in any format or medium, which by its nature or content is or ought reasonably to be identifiable as confidential and/or proprietary to the Disclosing Party, or which is provided or disclosed in confidence, and which the Disclosing Party or any person acting on behalf of the Disclosing Party may disclose or provide to the Receiving Party, or which may come to the knowledge of the Receiving Party by whatsoever means. The Confidential Information of the Disclosing Party will include information even if it is not marked as being confidential, restricted or proprietary (or any similar designation). In respect of either Party, Confidential Information also includes: (i) any other non-public information; (ii) financial information; (iii) in respect of SARS information regarding taxpayers; (iv) information regarding employees, independent contractors and suppliers of a Party; (v) processes and plans of a Party; (vi) projections, manuals, forecasts, and analyses of a Party; and (vii) Intellectual Property owned by or licensed to a Party. Confidential Information excludes information or data which: 

43.2.14.1 is lawfully in the public domain at the time of disclosure thereof to the Receiving Party; or 

43.2.14.2 subsequently becomes lawfully part of the public domain by publication or otherwise; or 

43.2.14.3 is or becomes available to the Receiving Party from a source other than the Disclosing Party which source is lawfully entitled without any restriction on disclosure to disclose such Confidential Information to the Receiving Party; or 

43.2.14.4 is disclosed pursuant to a requirement or request by operation of law, regulation or court order but then only to the extent so disclosed and then only in the specific instance and under the specific circumstances in which it is obliged to be disclosed;

provided that: 

43.2.14.5 the onus will at all times rest on the Receiving Party to establish that such information falls within such exclusions; 

43.2.14.6 the information disclosed will not be deemed to be within the foregoing exclusions merely because such information is embraced by more general information in the public domain or in a Party's possession;

43.2.14.7 any combination of features will not be deemed to be within the foregoing exclusions merely because individual features are in the public domain or in a Party's possession, but only if the combination itself is in the public domain or in a Party's possession; and

43.2.14.8 provided further that the determination of whether information is Confidential Information will not be affected by whether or not such information is subject to, or protected by, common law or statute related to copyright, patent, trade marks or otherwise;

43.2.15 “Contact Person” means the persons appointed by SARS and the Service Provider respectively, from time to time, to oversee the rendering of the Services; 
43.2.16 “Correction” or “Corrections” shall bear the same meaning as envisaged in clause 8.4.1 of the Terms and Conditions;
43.2.17 “Customer” shall bear the same meaning as envisaged in clause 1.2.53; 
43.2.18 “Deeds Data” means the information stored at the applicable deeds registry office, that includes transfer and bond registries, in Southern Africa as envisaged by the Deeds Registry Act 47 of 1937, as amended; 
43.2.19 "Deficiency" means any: (i) error, Problem, non-conformity or defect resulting from a deviation of the Software and/or any component thereof from the Documentation and/or Manufacturer specifications, or (ii) incorrect or incomplete Documentation;

43.2.20 “Deliverable” means materials that are provided by the Service Provider to SARS as part of the Services pursuant to this Agreement;
43.2.21 "Destructive Element" means any "back door", "time bomb", "time lock", "trojan horse", "worm", "drop dead device", "virus" or other computer software routine, code or device intended or designed to: (a) permit access to or the use of any software, firmware and peripherals, wide area network, or local area network by an unauthorised person; or (b) disable, damage, erase, disrupt or impair in any way the operation of any software, firmware and peripherals, wide area network, or local area network, including by the elapsing of a period of time, exceeding an authorised number of copies, advancement to a particular date or other numeral; or (c) damage, erase or corrupt data, storage media, programmes, equipment or communications or otherwise interfere with operations of any software, firmware, and peripherals, wide area network, or local area network; and/or (d) any other form of destructive coding and/or device, including those which result in aesthetical disruptions or distortions;
43.2.22 "Disaster Recovery Services" means the restoration of any business related activity or functionality during an event that would affect the continuity of the Services which restoration may be pro-active or re-active, and which may range from minor business restoration activities to major events including total disaster recovery
43.2.23 "Disclosing Party" being either of the Parties referred to in clause 1.2.14, whose Confidential Information is disclosed;

43.2.24 "Documentation" means the documentation that SARS would reasonably require to be provided by the Service Provider relating to the GIS Solution  and which may include specification, operating standards, user manuals, maintenance and support manuals, operating reports and training materials; 

43.2.25 "Effective Date" means the  (
) notwithstanding the date of signature of this Agreement; 

43.2.26 "Enhancement" means significant changes to the Software or any component of the Software resulting in the addition of a new feature or capability of the Software which feature or capability is not present in the specifications for such Software;
43.2.27 “Escrow Agreement” means this written document attached to this Agreement as Schedule F together with all written appendices, annexures, exhibits or amendments attached to it;

43.2.28 “Escrow” shall bear the meaning as generally understood in the field of information technology which generally describes an arrangement between a Licensor of Software and a licensee in terms of which the Licensor deposits in the custody of a Third Party (i.e. the escrow agent) the source code of the Software for such Third Party to hold it in trust for the benefit of the licensee and to release the source code to the licensee on occurrence of certain events (e.g. the liquidation of the Licensor) in order to ensure, inter alia, the continued operation and maintenance of the Software.

43.2.29 "Escrow Agent" means the escrow agent as agreed to by the Service Provider and the Third Party Licensor;
43.2.30 "Force Majeure Event" means unpredictable adverse and disruptive geographical conditions, including but not limited to floods, storms or earthquakes,  industrial strikes (excluding strikes or labour disputes originated by or involving only the relevant Party's workforce or any part of it or the workforce of its agents or sub-contractors), war, acts of God, acts of terrorism, or civil disturbance, which in each case could not reasonably be foreseen and is beyond the reasonable control of the relevant Party or its employees or agents and has the effect of materially affecting a Party’s ability to perform its obligations or exercise any right in terms of this Agreement; 

43.2.31 “Geographic Information System” or “GIS” means a decision support tool designed to capture, store, manipulate, analyze, manage, and present all types of geographically referenced data. The GIS consists of GIS Data Sets and GIS Software; 
43.2.32 “GIS Analytics Software” or “Map Info” means the desktop software owned by the Service Provider or a Third Party and licensed to SARS or procured on behalf of SARS under this Agreement, which will be used for mapping, advanced reporting and analytics (location analysis). The Map Info further allows users (super-users and end users) to visualise, analyse, edit, interpret and output data to reveal patterns and trends;  
43.2.33 “GIS Data” means the map imagery data, Deeds Data, municipal data (or such other applicable data) used to compile the Data Sets;

43.2.34  “GIS Data Sets” means data comprised of mapping/imagery data, Spatial Data and Deeds Data (where proprietary to such GIS Data Sets shall vest in the Service Provider) which can be compiled in a format/hierarchy desired by SARS (e.g. province, municipality, town, street, stand and owner) and licensed to SARS under this Agreement, which will be installed within the SARS systems, including updates, Documentation and other materials required to utilise the GIS Data Sets. The GIS Data Sets which is licensed to SARS as at the Effective Date is detailed in _____ [update Schedule/Appendix reference]; 

43.2.35 “GIS Software” means the Geographic Information System geocoding software owned by the Service Provider or a Third Party and licensed to SARS under this Agreement or procured on behalf of SARS in terms of this Agreement, which will be installed within the SARS systems in order to enable access to and use of GIS Data Sets, including any Upgrades and New Releases of the GIS Software, Documentation and other materials required to operate the GIS Software, as fully detailed in ______  The GIS Software which is licensed to SARS as at the Effective Date is detailed in ______ [update Schedule/Appendix reference] hereto;

43.2.36 “GIS Solution” means the end to end solution for provision of the Geographical Information System which includes amongst others the GIS Software, GIS Analytics Software, GIS Data Sets and the Services provided for in this Agreement ; 
43.2.37 “Glossary” means the definition provisions at Schedule A clause 1; 
43.2.38 “Incident” means any event that is not part of the standard operation of the Service(s) (including a fault with hardware or Software or a failure to successfully complete a batch job on time) and which causes, or may cause, an interruption to, or a reduction in, the quality of that service as envisaged in clause 8.4.9;   
43.2.39 "Insolvency Event" means when a Party is unable to pay its debts, becomes insolvent, is subject to formal business rescue proceedings, or any order made or a resolution passed for the administration, winding-up or dissolution (otherwise than for the purpose of a solvent amalgamation or reconstruction), has an administrative or other receiver, manager, trustee, liquidator, administrator, or similar officer appointed over all or any substantial part of its assets, enters into or proposes any composition or arrangement with its creditors generally or is the subject of business rescue in accordance with the Companies Act, 2008 (Act No. 71 of 2008) or any events or circumstances or analogous to the foregoing in the Republic of South Africa;

43.2.40 "Intellectual Property" means, all computer programs, software, source code, object code, programmer interfaces, specifications, operating instructions, compilations, lists, databases, systems, operations, processes, methodologies, technologies, algorithms, techniques, methods, designs, circuit layouts, plans, reports, data, and other defined works protected under the Copyright Act, 1978 (Act No. 98 of 1978), , trade marks whether registered or not, and including common law trademarks, service marks, logos, slogans, corporate, business and trade names, domain names, trade dress, brand names and other indicia of origin or distinction, registered patents and designs and any other tangible or intangible items in which Intellectual Property rights may vest , as may exist anywhere in the world and any applications for registration of such intellectual property, and includes all Intellectual Property rights in any of the foregoing;
43.2.41 SARS "Installation Area" means any room or other area on SARS’s premises within the territory in which the Software is, or is to be installed and shall include any subsequent installation to which Software may be moved, irrespective of whether such installation is on the same premises or not;

43.2.42 “Investment” shall bear the same meaning as envisaged in clause 1.1 of the Terms and Conditions; 
43.2.43 “Licensor” means the proprietor and licensor of the GIS Software and the GIS Data Sets,
43.2.44 "Losses" means all losses, liabilities, costs, expenses, fines, penalties, damages and claims, and all related costs and expenses (including reasonable legal fees on the scale as between attorney and own client, tracing and collection charges costs of investigation, interest and penalties).

43.2.45 "Maintenance Services" means the services required from the Service Provider to provide preventive maintenance, corrective maintenance, emergency maintenance, minor enhancements, incident management, implementation of Corrections and Updates of the Software as more fully described in this Agreement as well as the Service Level Agreement(s). For the avoidance of doubt, the provisions of this clause 1.2.44 will apply in respect of all copies of the Software used by SARS, including those used by SARS for disaster recovery ;

43.2.46 “Map Info”  shall bear the same meaning as at clause 1.2.32; 
43.2.47 "New Release" means a new release of the Software incorporating Upgrades, Bug-Fixes or Enhancements to the Software and which is generally a replacement for the Software. For the sake of clarity, New Releases are usually identified by a change in the version number, for instance a change from version 1 to version 2;
43.2.48 "Party(ies)" means SARS and the Service Provider individually and/or collectively as the context may indicate otherwise, the parties to this Agreement;
43.2.49 “Problem” means the underlying cause of one or more Incidents; or may mean the occurrence of a problem or error in the GIS Software reported by SARS to the Service Provider, including a Deficiency;
43.2.50 "Receiving Party" means the Party, other than the Disclosing Party, that receives disclosure of any Confidential Information;
43.2.51 “Renewal Term” shall mean the agreed and written extension period of this Agreement between the Parties.  
43.2.52 "Repo Rate" means the interest rate (percent per annum) at which the South African Reserve Bank lends money to private banks;

43.2.53 “RFP” means the Request for Proposal number __________issued and published by SARS for the Services);
43.2.54 "SANAS" means the South African National Accreditation System;

43.2.55 “SARS” shall bear the same meaning as contained in the preamble of the Terms and Conditions; 
43.2.56 “SARS Data” means all information, whether or not Confidential Information whether or not, embedded in the Software or used with the Software by or on behalf of SARS, Governmental Entities and taxpayers, and information derived from such Software, including as stored in, processed by, or transmitted through such Software;
43.2.57 "SARS Emergency Processes" means the processes set forth in the Service Level Agreement.
43.2.58 "SARS Incident Management Procedures" means the procedures set forth in the Service Level Agreement. 
43.2.59 "SARS Facility" means a campus, office or other physical location of SARS (whether owned or leased) where the Software is located and / or Services will be rendered;
43.2.60 "SARS’ PPPS&G" means the SARS’s policies, procedures, processes, standards, guidelines, and other similar issuances (including any updates, amendments or revisions) that are applicable to the Services or the Service Provider from time to time, as communicated to the Service Provider by SARS in writing; 
43.2.61 "Services" means the provision of Maintenance Services and Support Services by the Service Provider to SARS in respect of the Software, as they may evolve during the continued duration of this Agreement and as they may be supplemented, enhanced, modified or replaced in accordance with the terms of the Agreement including: (i) services, functions, and responsibilities described in the Agreement; and (ii) services, functions or responsibilities not specifically described in the Agreement but reasonably required for the proper performance and provision of the services, functions and responsibilities described in the Agreement;
43.2.62 “Service Level Agreement” means the document annexed to this Agreement as Schedule B setting out, amongst others, the incident reporting process and SARS required Service Levels, 
43.2.63 “Service Level” means a quantitative standard of performance of the Services that Service Provider is required to satisfy in its performance of the Services, as are detailed under Schedule “B”;
43.2.64 "Service Level Credit" means a penalty amount which will be payable by the Service Provider for its failure to meet a Service Level;
43.2.65 “Service Level Failure" means the Service Provider's failure to meet a Service Level;
43.2.66 "Service Provider" shall bear the same meaning as contained in preamble paragraph of the Terms and Conditions at ; 

43.2.67 "Software" means the GIS Software and/or GIS Analysis Software) and/or such applicable software licensed by the Service Provider to SARS in terms of this Agreement which shall include the Investment but shall exclude “Investment” for purposes of clause 20 of the Terms and Conditions ;
43.2.68 "Spatial Data" means geospatial information that identifies the geographical location of features, boundaries, objects such as buildings, mountains, lakes, townships and the relationship between them,  usually stored as coordinates and tropology;

43.2.69 “Staff" means any employee, independent contractor, agent, consultant, sub-contractor or other representative of either Party;
43.2.70 "Support Services" means the provision of the Services by the Service Provider to SARS whereby the Service Provider resolves all Problems in respect of the Software to ensure the continued functionality of the Software, which services may include the provision of telephonic assistance, remote access support, Bug Fixes, Work Arounds and temporary fixes and in the case of the Software, the provision of patches and Upgrades; 

43.2.71 "Term" means the term of the Agreement which includes the Initial Term and any Renewal Terms as defined in clause 4 of the Terms and Conditions;
43.2.72 “Terms and Conditions” means the main terms of this Agreement exclusive of the Glossary, schedules and appendixes thereto; 
43.2.73 “Third Party” means any person or entity, whether an individual, trustee, corporation, partnership, limited partnership, limited liability company, trust, unincorporated organisation, business association, firm, joint venture, governmental unit, agency or other body (other than SARS or the Service Provider);
43.2.74  “Third Party Supplier” means a Third Party that is a licensor of the Software, lessor of equipment, or the Service Provider of other goods or services to SARS including such Third Party’s employees, agents, Affiliates, subcontractors and third party suppliers.  
43.2.75 “Update” means the incremental enhancements, patches, bug fixes and error fixes to the Software that are signified by version number changes to the right of the decimal point.  For example, version 4.10, 4.20, 4.30;
43.2.76 “Upgrade” means versions of the Software that include new major features and significantly improved functionality but does not change the basic operation or functionality of the Software, and which are signified by version number changes to the left of the decimal point.  For example, version 5.0, 6.0, 7.30;
43.2.77 “Use” means the copying or loading of any portion of the GIS Software from storage units or media for the purpose of processing data; or the operation of any procedure or machine instruction in connection with the GIS Software, all in conformance with and limited to the operations described in the Documentation;

43.2.78 “VAT” means the Value-Added Tax as defined in the VAT Act, 1991 (Act No. 89 of 1991);

43.2.79 "Verification Agency" means a BEE Verification Agency contemplated by the BEE Codes which, at the time of the issue of any certificate or confirmation of any aspect of the Service Provider's BEE Status for purposes of this Agreement, is a verification agency accredited by SANAS.

43.3 Any substantive provision, conferring rights or imposing obligations on a Party and appearing in any of the definitions in clause 1 or elsewhere in this Agreement, will be given effect to as if it were a substantive provision in the body of this Agreement.

43.4 Words and expressions defined in any clause will, unless the application of any such word or expression is specifically limited to that clause, bear the meaning assigned to such word or expression throughout this Agreement.

43.5 Terms other than those defined within this Agreement will be given their plain English meaning, and those terms, acronyms, and phrases known in the information technology industry will be interpreted in accordance with their generally accepted meanings.

43.6 Subject to clauses 1.7 and 1.12 defined terms appearing in this Agreement in title case will be given their meaning as defined, while the same terms appearing in lower case will be interpreted in accordance with clause 1.5 above, and will, unless the context otherwise requires, include the terms as defined.

43.7 Reference to "days" will be construed as calendar days unless qualified by the word "business", in which instance a "business day" will be any day other than a Saturday, Sunday or public holiday as gazetted by the government of the Republic of South Africa from time to time.

43.8 Unless specifically otherwise provided, any number of days prescribed will be determined by excluding the first and including the last day or, where the last day falls on a Saturday, Sunday or public holiday as gazetted by the government of the Republic of South Africa from time to time, the next succeeding business day.

43.9 Where figures are referred to in numerals and in words, and there is any conflict between the two, the words will prevail, unless the context indicates a contrary intention.

43.10 No provision herein will be construed against or interpreted to the disadvantage of a Party by reason of such Party having or being deemed to have structured, drafted or introduced such provision.

43.11 The expiration or termination of this Agreement will not affect such of the provisions of this Agreement as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.

43.12 The words "include" and "including" mean "include without limitation" and "including without limitation". The use of the words "include" and "including" followed by a specific example or examples will not be construed as limiting the meaning of the general wording preceding it.

43.13 Any reference in this Agreement or any other agreement or document to "this Agreement" will be construed as a reference to this Agreement as amended, varied, supplemented in accordance with the provisions of this Agreement, or novated from time to time.
SCHEDULE B: SERVICE LEVEL AGREEMENT

1. PURPOSE

The purpose of this SLA is to provide a frame work against which the quality of the Services and operation and functionality of the GIS Solution will be measured.

2. RESPONSIBILITIES OF THE PARTIES

2.1 The Service Provider’s Responsibilities:

2.1.1 The Service Provider will with effect from the Effective Date, render the necessary maintenance and support on all aspects of the GIS Solution in terms of this Agreement including the provision of this Schedule B.
2.1.2 The Service Provider will deliver the Maintenance Services and support Services required on the GIS Solution in accordance with specific Service Levels which refers to the hours during which the Customer will be provided with the Service including the necessary response and turnaround times for such Services.

2.1.3 The Service Provider undertakes to:

2.1.3.1 qualify a call for assistance within 15 (fifteen) minutes of receipt thereof from the Customer.  A severity 1 call must be escalated via a phone call and email; 
2.1.3.2 resolve all incidents raised by the Customer to the satisfaction of the Customer and within the response and turnaround times specified in the table below; and
2.1.3.3 provide SARS with Upgrades, bug fixes and or latest releases. 
2.2 The Customer’s Responsibilities:

2.2.1 In order to ensure effective performance of the Services by the Service Provider, the Customer will provide the Service Provider’s technical Staff with reasonable access to the Services site and the hardware during Business Hours and/or hours agreed upon by the Parties in writing.

2.2.2 The Customer will maintain the physical environment of the GIS Solution or any component thereof which includes without being limited thereto:

2.2.2.1 adequate stable power supply to meet the operating specifications of the software and hardware; and
2.2.2.2 adequate capacity to run the applications on a stable Hardware environment.

3. SERVICE REQUESTS, CALL LOGGING PROCEDURE AND PROCESS

3.1 All Service request and/or query including technical support will be logged by the Customer via the Service Provider’s helpdesk, during Business Hours (see Schedule A - definitions).

3.2 The following procedures must be followed by the Customer logging a call for a Service request. Adherence to these procedures will ensure the best possible response and timeous response.

3.3 The Customer shall contact the Service Provider’s helpdesk support by means of any of the following methods:

· By telephone on 

· XXXXXXXXXXXX (please insert)
· By email to support@XXXXXXXXX.com (please insert)
[DRAFTINING NOTE: THE INFORMATION TO BE SUPPLIED BY THE SERVICE PROVIDER]

3.4 The Service Provider will require the following Standard information from the Customer in order to expedite the call:

· Company name

· Contact Name & E Mail

· Severity

· Brief description of support request

Please note.

All faults must be reported to the service desk.  Only logged faults will constitute a call.  Faults communicated directly to an engineer or other service personnel will not be recognized as an official call until logged with the Service Desk.
4. AVAILABILITY

The Service Provider will ensure that the service is available during Business Days (see Schedule A - definitions).
5. SEVERITY LEVEL

5.1 Severity 1 – Critical Disruption:

Critical failure and/or defect resulting in a total loss of the GIS Solution and/or the GIS Solution capability. 
5.2 Severity 2 - Service Disruption:

Serious degradation of the GIS solution or components thereto and/or functionality with consequential impact.
5.3 Severity 3 - Service Incident: 

Minor loss/degradation resulting in the key function not performing in line with the GIS Solution specification.
6. SERVICE PERFORMANCE

6.1 All incidents logged with the Service Provider’s Service Desk will first be evaluated according to the Customer’s selected severity levels for each specific incident as set out in this Schedule B. The severity level may also be reassigned by mutual agreement with the support personnel and will be communicated to the relevant role players. 

6.2 The Service Provider will ensure that a qualified person will be available, contactable via telephone and/or email during Business Days, (see Schedule A - definitions), to provide corrective support and urgent assistance to the Customer.

The Supplier technical support will be notified immediately following initial investigation of a severity 1 problem.

6.3 the Service Provider will keep the Customer informed of the progress of the Problem resolution and endeavour to adhere to the following times with regard to response:

	SEVERITY LEVEL
	RESPONSE AND RESOLUTION TARGET TIME IN HOURS

	Response Time
	Resolution Time

	Severity Level 1
	Critical Disruption
	15
	4

	Severity Level 2
	Service Disruptions
	15
	8

	Severity Level 3
	Service Incidents
	15
	48

	Data & Software
	
	
	

	Update of Deeds Data
	15th of every month
	
	

	Other software updates
	Quarterly
	
	


7. SERVICE MEASUREMENTS

7.1 The Service Provider will measure his own performance and provide the Customer with a monthly SLA Conformance report. The Customer will measure the Service performance using the Remedy system.

7.2 The Parties will hold monthly service review meeting to discuss the overall Service performance.

7.3 The Service Provider will make monthly performance reports available to the Customer.
8. SERVICE LEVEL MANAGEMENT
	Meeting
	Frequency
	SARS 

Representative
	The Supplier

Representative

	Service Relationship

Review
	Annually
	Vendor Management
	Account Manager

	Service Review
	Monthly
	Vendor Management
	Services Manager
Product Manager

	Ad hoc
	When need basis
	Senior Manager:
	Account Manager


9. CONTACT DETAILS

9.1 The SERVICE PROVIDER’S HELP DESK DETAILS

	Helpdesk details 
	Primary Number
	Alternative Number

	Helpdesk Number
	XXXXXXXXXXX
	

	Helpdesk e-mail address
	XXXXXXXXXXX
	

	Helpdesk standby number

(after hours)
	XXXXXXXXXXXX
	

	Other 
	
	

	
	
	


[DRAFTING NOTE: THE SERVICE PROVIDER TO COMPLETE]
9.2 The Customer’s SMT


Helpdesk details

	
	Primary Number
	Alternative Number

	Helpdesk Number
	0860 12 12 14
	

	Helpdesk e-mail address
	
	

	Helpdesk standby number

(after hours)
	0860 12 12 14
	

	Other 
	
	


10. ESCALATION OF SLA FAILURES

The Service Provider [DRAFTING NOTE: THE SERVICE PROVIDER TO COMPLETE]
	Escalation
	Contact Name
	Contact Number

	Helpdesk
	
	

	Team Leader
	
	

	Account 

Manager  Director
	
	


The Customer

	Escalation
	 Contact Name
	Contact Number

	Escalation #1
	Service Desk
	0860 12 12 14

	Escalation #2
	Product Specialist  
	

	Escalation #3
	Supplier Management
	012 4226053


11. PENALTIES/ REMEDIES
For each failure to respond to the contacts within the times specified above, the Service Provider will pay SARS a Service Level Credit in an amount equal to R1,000 (One Thousand Rand).

12. Excused performance

1.1.1 Where the Service Provider can establish to the satisfaction of SARS that:

1.1.1.1 the cause of its failure to achieve a Service Level was a factor or factors outside of the reasonable control of the Service Provider;

1.1.1.2 the Service Provider would have achieved such Service Level but for such factor(s);

1.1.1.3 the Service Provider used Commercially Reasonable Efforts to perform and achieve that Service Level notwithstanding the presence and impact of such factor(s); and

1.1.1.4 the Service Provider is without fault in causing such factor(s);

1.1.2 The Service Level Credit Shall be reduced by the extent to which such factor (s) satisfying all of the above conditions and have affected the Service Levels.

13. Reporting

The Service Provider shall issue a Service Level report as agreed on by SARS (Including root cause investigations and corrective actions taken for each Service Level Failure) after the end of each month during the term of the contract to SARS before or on the sixth (6) Business day after the end of the month being reported on. For each failure to above, the Service Provider will pay SARS a service level Credit in an amount of R5000 (Fife Thousand Rand).

ANNEXURE B1 
TIME AND MATERIALS SCHEDULE

SCHEDULE E: GOVERNANCE

1. INTRODUCTION

This Schedule E (Governance) details the terms which are relevant to and which will govern the Service Provider’s management of its performance of the Services and SARS’s management of the Service Provider.

2. CHANGE

2.1 Technology Refresh

The Service Provider will ensure that the Software and hardware it uses in providing the GIS Solution and/or rendering the Services, including measurement, management and monitoring Tools: 

2.1.1 are current and proven;

2.1.2 are supported by the agreed maintenance provisions;

2.1.3 support the Maintenance and restoration of the GIS Solution standards;

2.1.4 support the Service Provider’s obligation to perform the Services in terms of its obligations under this Agreement (including the Performance Standards); and 

2.1.5 where applicable to the GIS Solution, are compatible with the SARS Software and hardware.

2.2 Notwithstanding the foregoing, the Service Provider will have sole responsibility for the cost of purchasing and replacing its own assets as required for it to meet its obligation to perform the Services or meet its obligations in terms of this Agreement (including the Performance Standards).

3. REVIEWS

3.1 Innovation

Without limiting the generality of the Service Provider’s other obligations under this Agreement, the Service Provider will on an annual basis: 

3.1.1 seek to: (i) identify innovative ways to reduce SARS internal and external costs associated with the Services, including the Charges; and (ii) increase functionality of the Services, in each case evaluating SARS’s use of technology and considering whether changes to such use or to technology would reduce SARS’s internal and external costs or increase the business value provided by the GIS Solution;
3.1.2 summarise the results of the Service Provider’s efforts under clause 3.1.1 in the form of proposals, including recommendations regarding ways to achieve the goals articulated in Clause 3.1.1;

3.1.3 analyse and evaluate the proposals referred to in Clause 3.1.2 and any similar proposals reasonably made by SARS; and

3.1.4 implement such proposals with SARS’s approval.

3.2 Annual Review of Services and Service Levels

The Parties will perform an annual review of the Services and the Service Levels to determine whether: (i) the Service Provider is meeting its Service Level obligations to improve its level of Service throughout the Term; and (ii) the specific Service Levels required of Supplier should be more favourable to SARS than those set out in Schedule C (Service Levels).  Upon completion of this review, Supplier will propose all potential improvements to the Service Levels for SARS’s review and approval.

4. PROJECT AND CONTRACT MANAGEMENT

4.1 Reports 

The Service will provide SARS with the reports reasonably required by SARS, including the reports set out in Appendix A-3 (Reports).  The format, content and frequency of such reports will be as is reasonably required by SARS.

4.2 Meetings

4.2.1 The Parties shall convene periodic meetings as envisaged in clause 40.8 of the Agreement.

4.3 SARS Policies, Procedures, Standards and Guidelines

4.3.1 Compliance with Policies

The Service Provider will comply with the following (and to the extent that the same issue is addressed by two or more of these policies or procedures, the Service Provider will comply with the higher standard):

4.3.1.1 SARS PPS&G, as such policies and procedures may be changed in terms of Clauses 4.3.3 and 4.3.4; and
4.3.1.2 The Service Provider’s standard policies and procedures that relate to the performance of the Services or the Service Provider’s other obligations under this Agreement (to the extent that they do not conflict with the SARS Policies or the other provisions of this Agreement) ("The Service Provider’s Policies"). The Service Provider will provide copies of such policies (including any amendments, updates or replacements) to SARS.

4.3.2 SARS PPS&G as shall be made available to the Service Provider, upon request. 

4.3.3 If SARS changes the SARS PPS&G, or introduces new standard policies and procedures that are applicable to the Services, SARS will provide the Service Provider with reasonable notice, and a copy, of same.  

4.3.4 Changes to The Service Provider’s Policies will not result in an increase in the Charges or in any other costs to be borne by SARS.
4.4 On-site service delivery manager

4.4.1 SARS, may at any time, demand that a senior member of the Service Provider’s personnel, (the “Service Delivery Manager”) be placed at SARS’s head office on a full-time basis.  The Service Delivery Manager will act a liaison between SARS and the Service Provider for all matters related to the Services.  The Service Provider, on receiving notice from SARS that the Service Provider must place a Service Delivery Manager at SARS’s head office shall cause the Service Delivery Manager to be placed at SARS’s head office within 30 (sixty) days.

4.4.2 SARS may, at any time, by giving not less than 45 (forty-five) days’ notice, require that the Service Provider remove the Service Delivery Manager from the premises at SARS head office.    No charges will be made by the Service Provider for the Service Delivery Manager after the Service Delivery Manager has been removed from the site.

4.4.3 The Service Provider will charge for the Service Delivery Manager at a rate agreed to by the Parties.
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