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OATH OF SECRECTY
WHEREBY THE PARTIES AGREE AS FOLLOWS -

Interpretation
1.1. In this Agreement (as hereinafter defined) -

clause headings are for convenience only and are not to be used in its interpretation; 
an expression which denotes -

●
any gender includes the other genders; and
●
a natural person includes a juristic person and vice versa;

●
the singular includes the plural and vice versa.
1.2. In this Agreement, unless the context indicates a contrary intention, the following words and expressions bear the meanings assigned to them, and cognate expressions bear corresponding meanings –
1.2.1. "Agreement" means this Agreement and all annexes and appendices thereto;

1.2.2. "BBBEE" means broad-based black economic empowerment as defined in the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003);
1.2.3. “Business Day” means any day from Monday to Friday (inclusive), except public holidays as gazetted by the government of the Republic of South Africa from time to time;
1.2.4. “Charges” means the amount payable by SARS to the Service Provider for the Services as set out in Service Provider’ quotation accepted by SARS attached hereto as Annexure “B”;
1.2.5. “Commercially Reasonable Efforts” means taking such steps and performing in such a manner as a well-managed business would undertake where such business or entity was acting in a determined, prudent, and reasonable manner to achieve the particular result for its own benefit provided always that such steps are within the reasonable control of the Party;
1.2.6. “Contact Persons” means the persons appointed by SARS and the Service Provider respectively, from time to time, to oversee the rendering of the Services and whose names and designation are provided in writing by a Party to the other;
1.2.7. "Confidential Information" means any information or data of any nature, tangible or intangible, oral or in writing, and in any format or medium, which by its nature or content is or ought reasonably to be identifiable as confidential and/or proprietary to the Disclosing Party, or which is provided or disclosed in confidence, and which the Disclosing Party or any person acting on behalf of the Disclosing Party may disclose or provide to the Receiving Party, or which may come to the knowledge of the Receiving Party by whatsoever means, and includes SARS confidential information as defined in section 68(1) of the Tax Administration Act, 2011 (Act No. 28 of 2011). The Confidential Information of the Disclosing Party will include information even if it is not marked as being confidential, restricted or proprietary (or any similar designation). In respect of SARS, Confidential Information also includes: (i) any other non-public information; (ii) financial information; (iii) information regarding Taxpayers; (iv) information regarding employees, independent contractors and suppliers of SARS; (v) processes and plans of SARS; (vi) projections, manuals, forecasts, and analyses of SARS; and (vii) Intellectual Property owned by or licensed to SARS. Confidential Information excludes information or data which - 

1.2.6.1 is lawfully in the public domain at the time of disclosure thereof to the Receiving Party; or 

1.2.6.2 subsequently becomes lawfully part of the public domain by publication or otherwise; or 

1.2.6.3 is or becomes available to the Receiving Party from a source other than the Disclosing Party which source is lawfully entitled without any restriction on disclosure to disclose such Confidential Information to the Receiving Party; or 

1.2.6.4 is disclosed pursuant to a requirement or request by operation of law, regulation or court order but then only to the extent so disclosed and then only in the specific instance and under the specific circumstances in which it is obliged to be disclosed;
1.2.6.5 provided that - 

1.2.6.5.1 the onus will at all times rest on the Receiving Party to establish that such information falls within such exclusions; 
1.2.6.5.2 the information disclosed will not be deemed to be within the foregoing exclusions merely because such information is embraced by more general information in the public domain or in a Party's possession;
1.2.6.5.3 any combination of features will not be deemed to be within the foregoing exclusions merely because individual features are in the public domain or in a Party's possession, but only if the combination itself is in the public domain or in a Party's possession; and
1.2.6.5.4 provided further that the determination of whether information is Confidential Information will not be affected by whether or not such information is subject to, or protected by, common law or statute related to copyright, patent, trademarks or otherwise;

1.2.8. “SARS Data” means all information, whether or not Confidential Information, entered into supported assets by or on behalf of SARS, Governmental Entities and Taxpayers, and information derived from such information, including as stored in, processed by, or transmitted through the supported assets;

1.2.9. "Data" means any data, including personal information as defined in the Electronic Communications and Transactions Act, 2003 (Act No. 24 of 2002), and includes Personal Information as defined in section 1 of Protection of Personal Information, 2013 (Act No. 4 of 2013), and any other applicable legislation in the jurisdiction where the Services are to be provided, supplied, stored, collected, collated, accessed or processed on behalf of the SARS by the Service Provider. In respect of SARS, "Data" will include information relating to Taxpayers;
1.2.10. “Documentation” means the documentation that SARS would reasonably require to be provided by the Service Provider relating to the Services and which may include specification, operating standards, user manuals, maintenance and support manuals, operating reports and training materials;
1.2.11. "Effective Date" means [update], notwithstanding the date of signature by the last signing Party hereto;
1.2.12. “Incident” means any event that is not part of the standard operation of a Service and which causes, or may cause, an interruption to, or a reduction in, the quality of the Service;
1.2.13. "Intellectual Property" means any know-how (not in the public domain), invention (whether patented or not patented), design, trade mark (whether registered or not registered), or Copyright Material (whether registered or not registered), goodwill, processes, process methodology and all other identical or similar intellectual property as may exist anywhere in the world and any applications for registration of such intellectual property. For the purposes of this definition, "Copyright Material" means any Material in which copyright subsists;
1.2.14. “Internet” means the computer network consisting of a worldwide network of computer networks that use the transmission control protocol/internet protocol to facilitate the transmission and exchange of data /Data;
1.2.15. "Maintenance Services" means the performance of such scheduled and/or preventative maintenance as may be required for the purpose of ensuring the continued access to the Website including the identification and notification of Problems, the provision and installation of workarounds, patches, bug-fixes, Upgrades, enhancements and New Releases;
1.2.16. "Service Provider" means  [update], a close corporation/company registered in accordance with the laws of South Africa with registration number [update],; 

1.2.17. "New Release" means a new release of the Software incorporating Upgrades, bug-fixes or enhancements to the Software and which is generally a replacement for the Software. For the sake of clarity, New Releases are usually identified by a change in the version number, for instance a change from version 1 to version 2;
1.2.18. “News Alerts” means the electronic data messages (if any) linked to access the Service Provider’s press platform hosted on the Service Provider’s Website and Data Processed by the Service Provider from a wide range of press and electronic media sources, and which alerts are generated and distributed by electronic mail to SARS’s end-users registered for such alerts from time to time;
1.2.19. "Parties" means the parties to this Agreement, 

1.2.20. "Problem" means the underlying cause of one or more Incidents; or may mean the occurrence of a problem or error in the Software reported by SARS to the Service Provider, including a Deficiency;

1.2.21. “RFP” means the Request for Proposal number 32/2018 issued and published by SARS for the Services);
1.2.22. "SARS" means the South African Revenue Service, an organ of the State established in terms of the South African Revenue Service, 1997 (Act No. 34 of 1997); 

1.2.23. "Services" means the delivery of newspapers through print and online mediums to SARS on a nationally within the Republic of South Africa, as detailed in this Agreement and/or all RFP 32/2018 documentation including ancillary services thereto; 
1.2.24. “Service Level” means a quantitative standard of performance of the Services that the Service Provider is required to satisfy in its performance of the Services;
1.2.25. "Software Licences" means the online newspaper subscriptions licensed to SARS by the Service Provider, including (i) those licences which are held by SARS as at the Effective Date; and (ii) any additional licensed software which SARS may procure licenses to (either itself or as part of the Services from the Service Provider) during the Term. Reference to the term "Software" will include any Upgrades and New Releases of the Software. The Software which is licensed to SARS as at the Effective Date is detailed in the Service provider’s proposal;
1.2.26. “Subscription Services” means online newspaper subscription service granted to SARS for purposes of receiving newspapers including Alerts from various sources within the press and electronic media generally, and the distribution of such information and Data to SARS’s end-users, as set out in more detail in Annexure A hereto; 
1.2.27. "Support Services" means the resolution of all Incidents and Problems and provides consultancy and development services in respect of or related to the Software to ensure the continued functionality of the Software in accordance with its specifications and the Documentation, which services may include the provision of telephonic and on-site assistance, remote access support, bug fixes, work-arounds and temporary fixes, patches and For the avoidance of doubt, the provisions of this clause 1.2.26 will apply in respect of all copies of the Software used by SARS, including those used by SARS for disaster recovery purposes; 
1.2.28. "Taxpayer" means a person who is subject to the tax laws and regulations of the national or provincial governmental entities in South Africa, as defined in section 151 of the Tax Administration Act, 2011 (Act No. 28 of 2011);
1.2.29. "Term" means the term of the Agreement which includes the Initial Term and any Renewal Terms as defined in clause 3 below;

1.2.30. “Third Party” means any person or entity, whether an individual, trustee, corporation, partnership, limited partnership, limited liability company, trust, unincorporated organisation, business association, firm, joint venture, governmental unit, agency or other body (other than SARS or Service Provider);
1.2.31. “Third Party service provider” means a Third Party which provides goods or services which relate to the Services to SARS;

1.2.32. “Website” means the Service Provider’s website hosted on the Internet, which allows SARS’s end-users to register and subscribe to receive the Subscription Services; 
1.2.33. "Upgrade" means any change or improvement to the Software or any component thereof that relates to or affects the operating performance of such Software or an aspect of such Software, but does not change the basic operation or functionality of the Software. For the sake of clarity, Upgrades are usually identified by a change in the version number, for instance a change from version 1.1 to version 1.2; 
1.3. Any substantive provision, conferring rights or imposing obligations on a Party and appearing in any of the definitions in clause or elsewhere in this Agreement, will be given effect to as if it were a substantive provision in the body of this Agreement.

1.4. Words and expressions defined in any clause will, unless the application of any such word or expression is specifically limited to that clause, bear the meaning assigned to such word or expression throughout this Agreement.

1.5. Terms other than those defined within this Agreement will be given their plain English meaning, and those terms, acronyms, and phrases known in the information technology industry will be interpreted in accordance with their generally accepted meanings.

1.6. Subject to clauses 1.7, 1.8, 1.12, 1.13 and 1.14, defined terms appearing in this Agreement in title case will be given their meaning as defined, while the same terms appearing in lower case will be interpreted in accordance with clause 1.5 above, and will, unless the context otherwise requires, include the terms as defined.
1.7. Reference to "days" will be construed as calendar days unless qualified by the word "business", in which instance a "business day" will be any day other than a Saturday, Sunday or public holiday as gazetted by the government of the Republic of South Africa from time to time. Any reference to "business hours" will be construed as being the hours between 07h00 (seven o’clock in the morning) and 17h00 (five o’clock in the afternoon) on any business day.  Any reference to time will be based upon South African Standard Time being Greenwich Mean Time plus 2 (two) hours.
1.8. Unless specifically otherwise provided, any number of days prescribed will be determined by excluding the first and including the last day or, where the last day falls on a Saturday, Sunday or public holiday as gazetted by the government of the Republic of South Africa from time to time, the next succeeding business day.

1.9. Where figures are referred to in numerals and in words, and there is any conflict between the two, the words will prevail, unless the context indicates a contrary intention.

1.10. No provision herein will be construed against or interpreted to the disadvantage of a Party by reason of such Party having or being deemed to have structured, drafted or introduced such provision.

1.11. The expiration or termination of this Agreement will not affect such of the provisions of this Agreement as expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.

1.12. The words "include" and "including" mean "include without limitation" and "including without limitation".  The use of the words "include" and "including" followed by a specific example or examples will not be construed as limiting the meaning of the general wording preceding it.

1.13. Any reference in this Agreement or any other agreement or document to "this Agreement" will be construed as a reference to this Agreement as amended, varied, supplemented in accordance with the provisions of this Agreement, or notated from time to time.

1.14. This Agreement incorporates the Annexes, which Annexes will have the same force and effect as if set out in the body of this Agreement.  In this Agreement the words "clause" or "clauses", and "Annexe" or "Annexes", refer to clauses of, and annexes to, this Agreement respectively.

Introduction

2.1. SARS requires, from time to time, national delivery of print and online newspapers to approximately 200 SARS end-users, including home deliveries to selected SARS Executives (as advised in writing) and has thus issued RFP 32/2018 for provision of such Services. The Service Provider has responded with a proposal. SARS has found the said proposal compliant with SARS’ minimum requirements. 
2.2. The Service Provider has represented to SARS that it possesses necessary expertise, skill, know-how, qualifications and ability to undertake the work required in terms of this Agreement to provide the Services. In reliance on the representations made by the Service Provider, SARS hereby appoints the Service Provider as its vendor of choice (on a non-exclusive basis) to provide the Services during the Term subject to the terms of this Agreement, which appointment the Service Provider accepts. 
2.3. The provisions of the BRS document and the general terms and conditions of the RFP (including the summary, guidelines, conditions and instructions of the aforementioned RFP 32/2018) are herein specifically incorporated by reference and should be read as if specifically incorporated herein. 

2.4. However it should be noted that the quantity provided in the RFP documents are indicative and not definite figures which may change for the duration of this Agreement. 
Commencement and Duration
3.1. This Agreement will commence upon the Effective Date and will endure for a period of 3 (three) years thereafter ("Initial Term") unless terminated in accordance with the provisions of this Agreement. 

3.2. Upon expiry of the Initial Term, SARS reserves the right to renew this Agreement for further period ("Renewal Term"), subject to SARS obtaining approval in accordance with its procurement policies and procedures and subject to either Party's right either before or after such renewal, to terminate this Agreement in accordance with the provisions of this Agreement. 

Agreement Structure

4.1 This Agreement is supplemented with annexures and appendices (where applicable). For the avoidance of doubt, in the event of any conflict between the interpretation of the provisions of the terms and conditions and any annexure or appendices, the provisions of these terms and conditions shall take precedence unless explicitly stated otherwise in such annexure or appendices.

4.2 The provisions of this Agreement will, unless otherwise agreed in writing, 
applyto each annexe and appendix hereto.

SUBSCRIPTION SERVICES
5.1 The Service Provider hosts the Website, through which it renders the Subscription Services. The Service Provider shall render the Subscription Services in accordance with this Agreement and all annexures hereto.
5.2 The Service Provider hereby grants to SARS a non-exclusive, non-transferable, perpetual right to register into the Website. The Service Provider shall provide all facilities and tools required to enable SARS to log on, register and use the Website, including a browser interface, data encryption, transmission, access and storage, on the terms and conditions set out in this Agreement.

5.3 SARS shall not without the written consent of the Service Provider but except to the extent permitted by law, modify, reverse assemble, decompile or reverse engineer the Website.

5.4 SARS shall notify the Service Provider as soon as it is aware of, and use reasonable efforts to, stop any known or suspected unauthorised use of the Website within SARS. 
5.5 SARS shall be entitled to copy for its own use, for archive and/or disaster recovery purposes, or to replace a worn copy, machine readable or printed portions of the Website, subject to the restrictions on the use and disclosure of information set out herein.

5.6 The Service Provider shall render all Support and Maintenance Services set out in to ensure the continued availability and operability of the Website. In the event of the Website being unavailable, inaccessible or not functioning, whether to the required levels or at all, then the Service Provider shall render such Support Services of the Website (as the case may be) to restore and/or maintain the operability of the Website to the full capacity at the required levels.
5.7 In rendering the Services, the Service Provider shall take account of, and comply with all reasonable directions applicable to the Services, provided by SARS’s duly authorised representatives.
5.8 In the provision of Subscription Services, the Service Provider shall take all necessary measures to ensure that when processing any Data and/or information in the performance of its obligations of this Agreement, it shall:-

5.8.1 ensure that such Data and information is substantially correct and accurate in all material respects, and therefore, it shall take all measures reasonably required to ensure such accuracy and correctness;

5.8.2 ensure that it is duly authorised, permitted and/or licensed to Process all information and Data that is proprietary to third parties and/or that is subject to third party copyright protection;

5.8.3 ensure that it does not commit plagiarism on any of its Alerts, analysis, reports and the like, and shall ensure that it fully disclose and attributes all information and Data Processed in terms of this Agreement;

5.8.4 ensure that the information provided to SARS is up to date and not stale or outdated; and

5.8.5 in the event that any Data or information processed by it includes “personal information” as defined Protection of Personal Information, 2013 (Act No. 4 of 2013) and the Electronic Communications and Transactions Act, 2002), that it complies with all statutory requirements concerning the processing of such personal information, and the security thereof.

5.9 Time is of the essence in the provision of Subscription Services. If the Service Provider fails to deliver the Alerts within the agreed timelines as per the Service Levels and such failure is not attributable to the negligence or wilful default of SARS, then SARS will have the right, in its sole discretion to – 

5.9.1 deduct a penalty as stipulated in the Service Level Agreement for the period of such delay, which shall be paid to SARS as a cash payment or as a service credit; or 

5.9.2 to claim damages or loss suffered in lieu of such penalty, with or without terminating the Agreement.

5.10 The Service Provider shall designate a Contact Person who shall devote sufficient business time to the provision of the Services to SARS. The Service Provider’s Contact Person – 

5.10.1 shall be the primary contact for the SARS in dealing with the Service Provider in respect of the Services; 

5.10.2 shall have overall responsibility for managing and coordinating the delivery of the Subscription Services;

5.10.3 shall meet regularly with SARS’s representatives relating to the Services; and

5.10.4 shall have the power and authority to make decisions with respect to actions to be taken by the Service Provider in the ordinary course of day-to-day management of the Services in accordance with this Agreement. Such Contact Person may designate in writing a reasonable number of additional employees of the Service Provider to be points of contact for SARS with respect to particular matters of expertise relating to the Services.  
Maintenance and support services 

6.1. Maintenance Services: 
6.1.1. The Service Provider responsibilities: The Maintenance Services will be provided for the duration of this Agreement. In providing the Maintenance Services, the Service Provider will-
6.1.1.1. promptly notify SARS of any Upgrades or New Release of the Software; 
6.1.1.2. provide with each notification, release notes specifying: (i) the nature of such Upgrades or New Release; and (ii) any adverse effects which the Upgrades or New Release may be expected to have, including, without limitation, any expected degradation in performance of the Software. The Service Provider undertakes that such release notes will contain sufficient information to enable SARS to determine whether such Upgrade or New Release will be appropriate to SARS's requirements. Should SARS wish to review the Upgrades or New Release, then SARS will notify the Service Provider in writing accordingly;

6.1.1.3. procure, within 7 (seven) days of receipt of a notification referred to in clause 6.1.1.2, that it delivers to SARS the object code of the Upgrade or New Release in machine‑readable form together with any amendments to the Documentation (or updated Documentation, as the case may be) which will be necessary to describe and enable proper use of the improved facilities and functions of the Upgrade or New Release;

6.1.1.4. ensure that it is available at all times during any SARS evaluation period to provide assistance to SARS in this respect; and

6.1.1.5. continue to provide any Maintenance Services and/or Support Services to SARS in respect of the release in use by SARS in the event that SARS elects not to evaluate and/or install the Upgrades or New Release.

6.1.2. SARS’ Responsibilities: SARS will, at its election evaluate the Upgrade or New Release and will indicate to the Service Provider whether it wishes to install such Upgrade or New Release. 

6.1.2.1 The Service Provider will provide the Maintenance Services (a) from the Effective Date in respect of Software already installed at SARS prior to the Effective Date; (b) in respect of Software procured by the Service Provider under this Agreement, from the date of installation of the Software by SARS and (c) in respect of Software procured by a Third Party Service Provider on behalf of SARS after the Effective Date, from the date that SARS informs the Service Provider of the installation of the Software. 

6.2. Support Services:
6.3.1. The Support Services will be provided during business hours.
6.3.2. The Service Provider will, at its expense, supply all items necessary or required for the Support Services.

6.3.3. Where the Software become defective, the Service Provider will repair or replace same at no additional cost to SARS.

6.3.4. The Service Provider undertakes that in providing the Support Services it will use its Commercially Reasonably Efforts to ensure that the Software functions error-free and maintain the Software's continued compliance with its specifications and the Documentation. The Service Provider will, on an on-going basis, apply its best endeavours to provide proactive preventative maintenance and advice in an effort to ensure that the Software will function error-free and will continue to comply with its specifications and the Documentation. In addition, the Service Provider will identify the nature and cause of the Problem, advise SARS thereof and provide SARS with future avoidance advice as well as undertaking any necessary preventative measures to minimise recurrence of the Problem.
6.3.5. Severity Levels and Response Times

The following severity levels define the response to calls:

	Severity Level
	Response Time 
	Resolve Time 

	System down and cannot restart
	1 hour
	1 hour

	System active but users severely impacted
	1 hour
	1 hour

	System problem, but can be circumvented
	1 hour
	1 hour


6.3. Training Services

6.3.1 The Service Provider should engage with SARS Learning Academy to explore optimum training delivery mechanisms available at SARS, including e-learning opportunities in the theory and application of newspaper technology. 
6.3.2 The Service provider must plan, market and provide training to SARS on any new developments in newspaper technology and provide refresher workshops on any aspect newspaper technology and its implementation at SARS.
Subcontractors
7.1 The Service Provider may not sub‑contract its obligations under this Agreement without the prior written consent of SARS which consent may be withheld by SARS in its sole discretion. Should SARS consent to such appointment, the Service Provider will in no event be relieved of its obligations under this Agreement as a result of its use of any subcontractors. The Service Provider will at all times be responsible to SARS for fulfilment of all the Service Provider's obligations under this Agreement and will remain SARS’s sole point of contact regarding the Services, including with respect to the payment.

7.2 The Service Provider will supervise the activities and performance of each subcontractor and will be jointly and severally liable with each such subcontractor for any act or failure to act by such subcontractor.
Health, safety and security procedures and guidelines

8.1  The Service Provider will ensure that its Staff will at all times, whilst on SARS's premises, adhere to the standard health, safety and security procedures and guidelines applicable to SARS's Staff, as such procedures and guidelines may be changed by SARS from time to time and are available to the Service Provider on request. Should SARS at any time have reason to believe that any member of the Service Provider's Staff is failing to comply with such standard health, safety and security procedures and guidelines, SARS will be entitled to deny such Service Provider's Staff to any or all of SARS's premises and require the Service Provider to replace such member of Staff without delay.

8.2 The Service Provider hereby agrees and undertakes, in terms of section 37(2) of the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993), to ensure that the Service Provider and the Service Provider's Staff comply with the aforesaid Act and accept sole responsibility for all health and safety matters relating to the provision of the Services, or in connection with or arising out of such Services, for the duration of this Agreement, including with regard to the Service Provider Staff and ensuring that neither SARS's Staff nor any Third Party service providers Staff's health and safety is endangered in any way by the Service Provider's activities or conduct in providing the Services.
8.3 The Service Provider shall obtain and maintain professional indemnity insurance; motor vehicle liability insurance and insurance in terms of the Compensation for Occupational Injuries and Diseases Act, No. 130 of 1993. The Service Provider, submit proof that it is insured under the Compensation for Occupational Injuries and Diseases Act, No. 130 of 1993 and by providing SARS with adequate proof stating that it has paid all assessments due. 
Fees and Payment
The Charges applicable to the Services are set out in Annexe "B" hereto. The relevant invoicing requirements and payment terms are also stipulated in the aforementioned annexe.

Intellectual Property Rights
10.1 SARS retains all right, title and interest in and to SARS's Intellectual Property, including SARS's Intellectual Property that is used in connection with Services or incorporated into any deliverable in terms of this Agreement. 

10.2 The Service Provider retains all right, title and interest in its Intellectual Property (including its Third Party Intellectual Property) including the Website and/or Subscription Services. SARS acknowledges that it shall not obtain any right, title or interest in the Service Provider’s Intellectual Property or any other Third Party Intellectual Property, other than as granted to it in terms of this Agreement. 
10.3 The Service Provider will not, without SARS's express prior written consent, use any Third Party Intellectual Property licensed to SARS for any purpose whatsoever. The Service Provider acknowledges that such unauthorised use of Third Party Intellectual Property licensed to SARS may constitute a breach of the provisions of the license agreement/s in terms of which such Third Party Intellectual Property is licensed to SARS. Should consent be granted to the Service Provider to use Third Party Intellectual Property licensed to SARS, the Service Provider undertakes that it will only use such Intellectual Property strictly in accordance with the provisions of the relevant consent.
Data Protection and Confidentiality

11.1 The Service Provider will not utilise SARS's Data for any purpose other than that of providing the Services under this Agreement. The Service Provider will not possess or assert any lien or other right against or to SARS's Data. No SARS’ Data, or any part thereof, will be sold, assigned, leased, or otherwise disposed of to Third Parties by the Service Provider or commercially exploited by or on behalf of the Service Provider, its employees or agents
11.2 SARS may at any time on written request to the Service Provider require that the Service Provider immediately return to or destroy SARS’s Data and may, in addition, require that the Service Provider furnish a written certification to the effect that upon such return it has not retained in its possession or under its control, either directly or indirectly, any such SARS’ Data or material.

11.3 The Service Provider will implement on or before the Effective Date, and thereafter maintain, appropriate safeguards against the unauthorised access to, and destruction, loss, or alteration of, SARS's Data in the Service Provider’s possession which safeguards are: (i) acceptable to SARS, and (ii) no less rigorous than the most rigorous of the practices maintained by SARS or the Service Provider as of the Effective Date.

11.4 The Service Provider, together with its Staff and authorised sub-contractors will be required to sign SARS's Oath of Secrecy prior to performing any Services.

11.5 The receiving party acknowledges the great importance of the Confidential Information to the Disclosing Party and, where applicable, Third Party proprietors of such information, and recognises that the Disclosing Party and/or Third Party proprietors may suffer irreparable harm or loss in the event of such information being disclosed or used otherwise than in accordance with this Agreement. In this regard each Party will maintain the confidentiality of the other Party’s Confidential Information, using at least the same efforts as it uses to maintain the confidentiality of its own Confidential Information, and as otherwise required under applicable law, the terms of this Agreement and SARS's Oath of Secrecy.
11.6 The receiving party agrees and undertakes - 
11.6.1 except as permitted by this Agreement, not to disclose or publish any Confidential Information in any manner, for any reason or purpose whatsoever without the prior written consent of the Disclosing Party and provided that in the event of the Confidential Information being proprietary to a Third Party, it will also be incumbent on the receiving party to obtain the consent of such Third Party;

11.6.2 except as permitted by this Agreement, not to utilise, employ, exploit or in any other manner whatsoever use the Confidential Information for any purpose whatsoever without the prior written consent of the Disclosing Party and provided that in the event of the Confidential Information being proprietary to a Third Party, it will also be incumbent on the receiving party to obtain the consent of such Third Party;

11.6.3 to restrict the dissemination of the Confidential Information to only those of its Staff members who are actively involved in activities for which use of Confidential Information is authorised and then only on a "need to know" basis and the Receiving Party will reasonably initiate, maintain and monitor internal security procedures to prevent unauthorised disclosure by its Staff prior to giving any Staff, access to any Confidential Information; and
11.6.4 to take all practical steps, both before and after disclosure, to impress upon its Staff who are given access to Confidential Information the secret and confidential nature thereof. 
11.7 All Confidential Information disclosed by the Disclosing Party to the Receiving Party or which otherwise comes to the knowledge of the Receiving Party, is acknowledged by the Receiving Party -

11.7.1 to be proprietary to the Disclosing Party or where applicable, the relevant Third Party proprietor; and

11.7.2 not to confer any rights of whatsoever nature in such Confidential Information on the Receiving Party.

11.8 The receiving party will protect the Confidential Information in the manner, and with the endeavour, of a reasonable person protecting their own Confidential Information. In no event will the Receiving Party use less than reasonable efforts to protect the confidentiality of the Confidential Information.

11.9 SARS may retain Confidential Information to the extent required by, and for the duration of, any Services performed for the Service Provider in terms of agreements between the Parties, provided that the Service Provider has not waived performance of such Services.
11.10 The Service Provider will procure that its Staff who have access to the Confidential Information of SARS, give a written undertaking in favour of SARS in regard to the Confidential Information on substantially the same terms and conditions contained within this Agreement in a form prescribed by SARS. The Service Provider will further procure that such Staff execute SARS's standard Oath of Secrecy. SARS will be entitled to deny a Service Provider’ staff access to its premises or prevent such staff member from conducting any work in relation to the Services, should SARS not be in receipt of a signed undertaking from such Staff member. The Service Provider's failure to obtain receipt of the undertaking referred to in this clause 11.10 will in no way detract from Service Provider's obligations in terms of this Agreement and will be deemed a material breach of this Agreement.

Exceptions to clause 11
12.1 The Parties record that clause 11 will not be applicable where the Receiving Party discloses Confidential Information to its attorneys or auditors, provided that such disclosure is reasonably required by the Receiving Party for the purposes of conducting its business activities.
12.2 The Parties record that notwithstanding any provision in this Agreement, SARS may disclose any Confidential Information regarding the Service Provider’s performance of the Services to the proprietor of the Software.
12.2.1 In the event that the receiving party is required to disclose the Confidential Information pursuant to any law, regulation or court order, the receiving party – 

12.2.2 will advise the Disclosing Party thereof prior to disclosure, if possible;

12.2.3 will take such steps to limit the extent of the disclosure to the extent that it lawfully and reasonably practically can;

12.2.4 will afford  the Disclosing Party a reasonable opportunity, if possible, to intervene in the proceedings; and

12.2.5 will comply with the Disclosing Party's requests as to the manner and terms of any such disclosure.

Audits

13.1 The Service Provider will allow SARS, its auditors (including internal audit Staff and external auditors) and inspectors as SARS may from time to time designate in writing, access at all reasonable times to any facility or part of a facility at which either the Service Provider or any of its subcontractors is providing the Services, to the Service Provider's Staff, and its facilities, data and records relating to the Services for the purpose of performing audits and inspections of either the Service Provider or any of its subcontractors to (i) verify the accuracy of the Service Provider's charges and invoices; (ii) verify the integrity of SARS's Data; (iii) examine the Service Provider's performance of the Services; and (iv) verify compliance with this Agreement. 
13.2 The Service Provider will provide to SARS's auditors and inspectors such assistance and co-operation as they may reasonably require. SARS will procure that any such audit will not unreasonably disrupt the Service Provider's business operations and will comply with the Service Provider's reasonable security or confidentiality requirements.

13.3 The Service Provider will maintain a complete audit trail of all financial and non-financial transactions resulting from the Agreement as is reasonably necessary to give effect to the provisions of this clause 13. The Service Provider will maintain and provide SARS access upon request to the records, documents and other information that make up such audit trail until the later of: (i) 5 (five) years after termination of the Agreement; (ii) the time all pending matters relating to the Agreement (e.g. disputes) are closed; or (iii) such other period as is required by applicable law in relation to those records, documents or other information. 

13.4 The provisions of this clause 13 will apply to the Service Provider’s subcontractors and the Service Provider will, prior to subcontracting any Services, procure the subcontractor’s acceptance thereof. 

Warranties

14.1 General Warranties: 
The Service Provider warrants that it will for the duration of this Agreement: (i) use adequate numbers of qualified staff with suitable training, accreditation, education, experience and skill to perform the Services; (ii) use and adopt any standards and processes required under this Agreement; and (iii) provide the Services with promptness and diligence and in a workmanlike manner and in accordance with the practices and high professional standards used in well-managed operations performing services similar to the Services.

14.2 Intellectual Property warranties: 
The Service Provider warrants that it will at all times perform its responsibilities under this Agreement in a manner that does not infringe, or constitute an infringement or misappropriation of, any Intellectual Property or other proprietary rights of any Third Party.

14.3 The Service Provider’ authority
14.3.1 The Service Provider’ warrants that it: (i) will at all times be authorised to license the Services and/or Software and that it will be authorised to support and maintain the Software; (ii) has all the necessary licences, certificates, authorisations and consents required under the laws of the Republic of South Africa or under any other applicable jurisdiction for the provision of the Software and/or Services under this Agreement; (iii) will comply with all legal requirements and with the terms and conditions of all licences, certificates, authorisations and consents required for the provision of the Software and/or Services; and (iv) will ensure that upon the date of delivery of the Software, possession or use thereof by SARS within the territories in which SARS takes receipt thereof will not breach any law or regulation of those territories or of the territory from which the Software was sourced.

14.3.2 Should the Service Provider, for whatsoever reason and at any time during the Term of this Agreement, no longer be appropriately accredited or authorised to provide the Services, the Service Provider will immediately inform SARS thereof in writing and this Agreement may, at SARS’s option, be terminated immediately or on such date as is determined by SARS. The Service Provider will be required to repay any pre-paid amounts that SARS may have paid in respect of the Services.
14.4 Product specific warranties: 
14.5 The Service Provider’ warrants that it will at all times: (i) ensure that any Software and the Documentation will be free from Deficiencies and will comply in all respects with the technical and functional specifications therefore as agreed by the Parties; (ii) take all reasonable and necessary steps to ensure that the Services and all Deliverables (including the Software) will be free of Destructive Elements provided that where a Destructive Element is a reasonable and necessary component of a deliverable, such Destructive Element will be recorded in writing by the Parties and will not constitute a breach of this warranty. In the event of a breach of this warranty, the Service Provider will immediately take all reasonable steps to remedy such breach or, if not possible, ameliorate the impact of the Destructive Element; (iii) ensure that in respect of Software which operate or are dependent on a Microsoft platform or operating system, that such Software will, at all times, be and remain compatible and operate in conjunction with the then current Microsoft Release; and (iv) the Software and/or all components thereof, once installed and/or implemented, will  process any date and time data correctly and all date-related output and results produced by the Software will comply with the Gregorian calendar. 
Regulatory requirements: 
The Service Provider warrants that it is and will remain for the duration of this Agreement, fully cognisant of and compliant with any relevant legislative or regulatory requirements and/or rulings or codes of practice of any competent authority or industry body that has jurisdiction over the provision of or is relevant to the Services and/or Software. The Service Provider will be responsible for any fines and penalties arising from any non-compliance with any law, legislative enactment or regulatory requirement, code or ruling of any competent authority or industry body relating to the delivery or use of the Services. 
Documentation
The Service Provider warrants that it will provide and maintain Documentation so that it: (i) accurately reflects the operations and capabilities of any and all Software and training courses; (ii) is accurate, complete and written in a manner easily understood by SARS; and (iii) is promptly updated from time to time to reflect any change.
Tax Clearance
The Service Provider warrants that, as of the Effective Date, it is and will for the duration of the Agreement remain compliant with all applicable laws and regulations relating to taxation in the Republic of South Africa. The Service Provider warrants further that it will deliver to SARS, on the Effective Date and on each anniversary thereof for the duration of the Agreement, a valid tax clearance certificate issued for the then-current year. The Service Provider fails to provide such a certificate, SARS may terminate the Agreement in accordance with the provisions of clause 24 below. SARS will have no liability to the Service Provider with respect to such termination. 
Broad Based Black Economic Empowerment
18.1 The Service Provider warrants that for the duration of this Agreement it will, at a minimum, maintain a BEE Status level of a Level 5 Contributor, based on the BEE Generic Scorecard.

18.2 The Service Provider will be required to provide a Verification Certificate to SARS on an annual basis on each anniversary of the Effective Date; and prior to the expiry of the Service Provider's previously applicable certificate.

18.3 SARS may, at its own cost and in its sole discretion, audit (whether by internal or external auditors) all information provided by the Service Provider in terms of this clause, provided that where such audit exercise reveals discrepancies and inaccuracies in the information provided by the Service Provider to SARS (other than for minor or insubstantial discrepancies), the cost of such audit will be borne by the Service Provider.

Risk of Loss
Subject to clause 8, each Party will be responsible for risk of loss of, and damage to, any hardware or other asset of the other in its possession or under its control. Any hardware in the possession or control of the Service Provider’s subcontractors or agents (including couriers, freight companies and the like) will be deemed to be under the control of the Service Provider.
Indemnities

20.1 General Indemnity
Without in any way detracting from the rights of SARS in terms of this Agreement, the Service Provider hereby indemnifies and holds SARS harmless from any and all losses which may be suffered as a result of any breach of the provisions of this Agreement by the Service Provider or its Staff.

20.2 Intellectual Property indemnity
In addition to any other remedy available to SARS, the Service Provider irrevocably and unconditionally agrees to indemnify in full and on demand and to keep SARS so indemnified from and against all claims, demands, actions, proceedings and all losses, costs and expenses (including legal and other professional advisers’ fees), which are made or brought against or incurred or suffered by SARS resulting from any claim by a Third Party that the use by SARS of the Software and its related Documentation supplied by the Service Provider infringes the Intellectual Property rights of that Third Party.

Publicity
No announcements relating to this transaction and of any nature whatsoever will be made by or on behalf of a Party relating to this transaction without the prior consent of the other Party.

Co-operation
The Parties undertake at all times to cooperate with each other in good faith in order to carry out this Agreement.  

Limitation of Liability

23.1 The Parties agree that, in the event of a breach of any of the provisions of the Agreement, the defaulting Party will be liable to the other Party for all losses which constitute direct and/or general damages. 
23.2 Subject to clauses 23.1 and 23.3, the Parties agree that, in the event of a breach of any of the provisions of the Agreement, the defaulting Party will not be liable to the other Party for any losses which constitute indirect, special and/or consequential damages. 

23.3 Notwithstanding anything to the contrary set forth in clause 23.2 above or the Agreement in general, the Parties agree that they will be liable to the other for-
23.3.1 losses which constitute indirect, special and/or consequential damages where such damages are caused by a breach of any Intellectual Property and/or Confidential Information undertaking contained in the Agreement; and

23.3.2 all losses which arise out of their dishonesty or gross negligence regardless of whether such losses arise out of contract or delict; and/or

23.3.3 any Third Party claims arising from or related to the death or bodily injury of any agent, employee, customer, business invitee, or other person caused by the delictual conduct of such Party.

23.4 Notwithstanding anything to the contrary set forth in this clause 23 or the Agreement in general, the Service Provider agrees that it will be liable to SARS for all losses (whether these are special, indirect or consequential, direct and/or general damages and which will not be subject to any limitation of liability) where the losses incurred by SARS are occasioned by the breach by the Provider of the provisions of clause 14 above.

Termination
24.1 If a party commits a material breach of this agreement and fails to remedy such breach within 14 (fourteen) days of written notice requiring the breach to be remedied, then the party giving the notice will be entitled, at its option, either to claim specific performance of the defaulting party's obligations whether or not such obligations have fallen due for performance (with or without claiming damages) or to cancel this agreement (with or without claiming damages) in which case the cancellation will take effect on the date of the notice.
24.2 The Service Provider fails to adhere to any legal requirement or breaches the provisions of clause 14 above and/or any term or condition of any licence, authorisation or consent required for the provision of the Services and which failure or breach SARS, in its sole discretion, considers to be detrimental to SARS; then SARS will be entitled, but not obliged, to immediately terminate this Agreement on written notice to the Service Provider, in which event such termination will be without any liability to SARS and without prejudice to any claims which SARS may have for damages against the Service Provider. 
24.3 A Party's remedies in terms of this clause 24 are without prejudice to any other remedies to which such Party may be entitled in law.

Termination for Convenience
SARS may terminate this Agreement for convenience and without cause at any time by giving the Service Provider at least 90 (ninety) days prior written notice designating the termination date. SARS will have no liability to the Service Provider with respect to any such termination.
Effect Of Termination
The termination of this Agreement will not relieve the Parties hereto of any liabilities, obligations, expenses or charges accruing up to date of such termination and all rights accruing to either Party to the said date of termination will likewise remain in full force and effect.

Termination/Expiration Assistance
On termination of this Agreement, the Service Provider will, at no additional cost to SARS, provide all reasonable information and assistance to SARS to enable SARS or a Third Party designated by SARS to take over the Service Provider's obligations under this Agreement. 
Disputes
28.1 In the event of there being a dispute, but save where otherwise provided in this Agreement, such dispute will be resolved in accordance with the rules of the Arbitration Foundation of Southern Africa ("AFSA") as provided for below.
28.2 In the event of any such dispute arising between the Parties relating to or arising out of this Agreement, including a dispute as to the validity, implementation, execution, interpretation, rectification, termination or cancellation of this Agreement, the Parties will forthwith meet to attempt to settle such dispute, and failing such settlement within a period of 14 (fourteen) days of first meeting, the said dispute will on written demand by either Party be submitted to arbitration in Johannesburg in accordance with the rules of AFSA.

28.3 Should the Parties fail to agree in writing on an arbitrator within 10 (ten) days after arbitration has been demanded, the arbitrator will be nominated at the request of a disputant by AFSA.

28.4 The decision of the arbitrator will be binding on the Parties to the arbitration after the expiry of the period of 20 (twenty) days from the date of the arbitrator's ruling if no appeal has been lodged by any Party. A decision which becomes final and binding in terms of this clause 28.4 may be made an order of court at the instance of any Party to the arbitration. 

28.5 Nothing herein contained will be deemed to prevent or prohibit a disputant from applying to the appropriate Court for urgent relief or for judgment in relation to a liquidated claim.

28.6 Any arbitration in terms of this clause 28 will be conducted in camera and the Parties will treat as confidential and not disclose to any Third Party details of the dispute submitted to arbitration, the conduct of the arbitration proceedings or the outcome of the arbitration, without the written consent of all the disputants.

28.7 The provisions of this clause 28 will continue to be binding on the Parties notwithstanding any termination or cancellation of the Agreement.

Force Majeure

28.1 Delay or failure to comply with or breach of any of the terms and conditions of this Agreement by either Party if occasioned by or resulting from an act of God or public enemy, fire, explosion, earthquake, perils of the sea, flood, storm or other adverse weather conditions, war declared or undeclared, civil war, revolution, civil commotion or other civil disorder, sabotage, riot, strikes, lock-outs or other labour disputes, blockade, embargo, sanctions, epidemics, act of any Government or other Authority, compliance with law, regulations or demands of any Government or Governmental agency, limitations imposed by exchange control or foreign investment or other similar regulations or any other circumstances of like or different nature beyond the reasonable control of the Party so failing, will not be deemed to be a breach of this Agreement nor will it subject either party to any liability to the other. It is understood that neither Party will be required to settle any labour dispute against its will.

28.2 Should either Party be prevented from carrying out any contractual obligation by any circumstance described above, such obligation will be postponed provided the Party suffering such circumstance notifies the other Party to this Agreement within 7 (seven) days of becoming aware thereof. The Parties will thereupon promptly meet to determine whether an equitable solution can be found.
28.3 Should such force majeure circumstance last continuously for a period of 14 (fourteen) days, and no mutually acceptable arrangement is arrived at by the parties at within a period of 7 (seven) days thereafter, either Party will be entitled to terminate the Agreement with immediate effect.

Non-Exclusivity

30.1 The Service Provider is appointed to provide the Services to SARS on a non-exclusive basis and SARS will not be precluded from obtaining services that may be similar or identical to the Services from any other service provider.

30.2 Nothing contained herein will in any way be construed or constitute a guarantee in favour of the Service Provider that the Service Provider will receive any work or contract from SARS for services in the future, whether under this Agreement or otherwise.

30.3 Notices And Domicilia
30.3.1 Domicilia: 
The Parties choose as their respective domicilia citandi et executandi for the purpose of legal proceedings and for the purposes of giving or sending any notice provided for or necessary in terms of this Agreement, the following addresses –

	
	
	

	Name
	Physical Address
	Telefax

	SARS
	Office of the Commissioner

Block A

299 Bronkhorst Street

Nieuw Muckleneuk

Pretoria

0181

(marked for the urgent attention of the Group Executive: Corporate Legal Services)
	Office of the Commissioner

(012) 422 5250 
(marked for the urgent attention of the Group Executive: Corporate Legal Services)

	
	
	

	
	
	

	Name
	Physical Address
	Telefax

	Service Provider 
	Unit D02
Collingwood Building
Black River Park, 
Fir Street – Observatory

Cape Town

8001

	Please insert

	
	
	


provided that a Party may change its domicilium to any other physical address or telefax number by written notice to the other Party to that effect.  Such change of address will be effective 7 (seven) days after receipt of the notice of the change of domicilium.

30.3.2 Notices:
All notices to be given in terms of this Agreement will be in writing and -

30.3.3 if delivered by hand during business hours, be rebuttably presumed to have been received on the date of delivery;

30.3.4 if sent by telefax during business hours be rebuttably presumed to have been received on the date of successful transmission of the telefax; any telefax sent after business hours or on a day which is not a business day will rebuttably be presumed to have been received on the following business day. 

30.3.5 Actual receipt
30.3.5.1 Notwithstanding the above, any notice given in writing, including one sent by data message, actually received by the Party to whom the notice is addressed, will be deemed to have been properly given and received, notwithstanding that such notice has not been given in accordance with the provisions of this clause.

30.3.5.2 The Parties record that whilst they may correspond via e-mail during the currency of this Agreement for operational reasons, no formal notice required in terms of this Agreement, nor any amendment or variation to this Agreement may be given or concluded via e-mail.  

General
31.1 Whole Agreement
This Agreement constitutes the whole of the agreement between the Parties hereto relating to the matters dealt with herein and, save to the extent otherwise provided herein, no undertaking, representation term or condition relating to the subject matter of this Agreement not incorporated in this Agreement will be binding on any of the Parties.

31.2 Addition, variation, deletion and cancellation
No addition to or variation, deletion, or agreed cancellation of all or any 
clauses or provisions of this Agreement will be of any force or effect unless 
in writing and signed by the Parties.  

31.3 Waiver

No waiver of any of the terms and conditions of this Agreement will be binding or effectual for any purpose unless in writing and signed by the Party giving the same.  Any such waiver will be effective only in the specific instance and for the purpose given.  Failure or delay on the part of either Party in exercising any right, power or privilege hereunder will not constitute or be deemed to be a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise of any other right, power or privilege.

31.4 Cession, assignment, delegation 
Save as otherwise herein provided, neither this Agreement nor any part, share or interest therein nor any rights or obligations hereunder may be ceded, assigned, delegated or otherwise transferred without the prior written consent of the other Party.

31.5 Severability 
All provisions and the various clauses of this Agreement are, notwithstanding the manner in which they have been grouped together or linked grammatically, severable from each other.  Any provision or clause of this Agreement which is or becomes unenforceable in any jurisdiction, whether due to voidness, invalidity, illegality, unlawfulness or for any other reason whatever, will, in such jurisdiction only and only to the extent that it is so unenforceable, be treated as pro non scripto and the remaining provisions and clauses of this Agreement will remain of full force and effect. The Parties declare that it is their intention that this Agreement would be executed without such unenforceable provision if they were aware of such unenforceability at the time of execution hereof.

31.6 Consent or approval 
Any consent or approval required to be given by any Party in terms of this Agreement will, unless specifically otherwise stated, not be unreasonably withheld.

31.7 Counterparts 
This Agreement may be executed in one or more counterparts, each of which will be deemed an original, and all of which together will constitute one and the same Agreement as at the date of signature of the Party last signing one of the counterparts.  The Parties undertake to take whatever steps may be necessary to ensure that each counterpart is duly signed by each of them without delay.

Benefit Of The Agreement
This Agreement will indure for the benefit of and be binding upon the successors in title and permitted assigns of the Parties hereto or any of them.  
Applicable Law And Jurisdiction
33.1 Applicable law: 
This Agreement will in all respects be governed by and construed under the laws of the Republic of South Africa.

33.2 Jurisdiction: 
The Parties hereby irrevocably and unconditionally consent to the non-exclusive jurisdiction of the North Gauteng High Court, Pretoria in regard to all matters arising from this Agreement.
Costs
Save as may be otherwise provided herein, each Party will bear and pay its own legal costs and expenses of and incidental to the negotiation, drafting, preparation and implementation of this Agreement.
Signature
SIGNED AT
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DAY OF
2018
WITNESSES:

1.





[insert name], duly authorised for and on behalf of SOUTH AFRICAN REVENUE SERVICE 

2.





Designation

WITNESSES:

1.





insert name , duly authorised for and on behalf of SOUTH AFRICAN REVENUE SERVICE 
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Duly authorised for and on behalf of SERVICE PROVIDER 
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