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TERMS AND CONDITIONS

This Master Turnkey Solutions Agreement (the ‘Agreement’), effective as of __ ________, 2019 (‘Effective Date’), is entered into by and between the South African Revenue Service, an organ of the State established in terms of the South African Revenue Service Act 34 of 1997, with its registered address located at Pretoria Head Office, 299 Bronkhorst Street, Nieuw Muckleneuk  0181, South Africa (‘SARS’) and XXXXXXXXXX , with registration number XXXX/XXXXXX/XX, a company incorporated under the laws of the Republic of South Africa, with its registered address located at XXXXXXXXXXX  (‘Service Provider’).  As used in this Agreement, ‘Party’ means either SARS or Service Provider, as appropriate, and ‘Parties’ means SARS and Service Provider.  The Parties agree that the following are the terms and conditions under which SARS agrees to purchase, and Service Provider agrees to provide, certain products and services.  Capitalised terms have the meanings given to them in Schedule A (Glossary).
1. BACKGROUND AND OBJECTIVES
1.1 Background

1.1.1 SARS’s mandate is to collect all revenue that is due; ensure maximum compliance with the South African Revenue Services Act 34 of 1997; and provide a customs service that will maximise revenue collection, protect South Africa’s borders and facilitate trade.  SARS’s vision is to become an innovative revenue and customs agency that enhances economic growth and social development, and supports South Africa’s integration into the global economy in a way that benefits all South African citizens, thereby increasing South Africa’s share of global trade.
1.1.2 SARS has adopted a long-term strategy to achieve its mandate.  As part of this strategy SARS is seeking to:  (a) increase and improve its knowledge of its taxpayer and trader base; (b) utilise a risk-based audit methodology that directs enforcement activity to high risk areas; (c) utilise a compliance model which balances education, service and enforcement; (d) undertake a series of campaigns that raise levels of awareness among taxpayers, traders and tax practitioners and that encourages a culture of compliance; (e) increase its control of smuggling and illicit trade; (f) increase operational efficiency; (g) increase the development of its personnel; (h) enter into useful partnerships and accords; and (i) find and exploit synergy between tax and customs.
1.1.3 As part of its efforts to achieve its long-term strategic objectives, SARS has adopted a programme designed to provide the processes and technology required for SARS to:  (a) increase its knowledge of its taxpayer and trader base; (b) proactively identify and address tax and customs compliance risk; (c) encourage compliance by educating its customers, providing its customers better service and by providing useful self-service tools; and (d) improve SARS’s enforcement capabilities and activities including with respect to smuggling and illicit trade.
1.1.4 In an effort to achieve the aforementioned, SARS enlisted the Services of a service provider as a strategic partner to assist in the development and design of bespoke integrated enterprise systems and functionality roll out of the SARS modernisation programme for enhanced productivity, efficiency and improvement of SARS customer service delivery and monitoring. Over a period of time, systems, subsystems, solutions and processes were developed and implemented within SARS Information Technology landscape.

1.1.5 As in accordance with RFP 59/2018, SARS has solicited bids for the continued provision of Bespoke Software Development, Maintenance and Support to SARS systems as well as assuming ongoing overall maintenance and support services of the existing systems, solutions, processes and subsystems to SARS in accordance with industry best practices and SARS standards.
1.1.6 Service Provider is an established provider of a broad range of business processes, information technology and software services, including business process design and software implementation and integration services who has demonstrated technical ability to render services to SARS as articulated in RFP 59/2018.
1.2 Objectives

1.2.1 The Parties’ primary objective for this transaction is to provide SARS with Bespoke Software Development , Maintenance and Support  to enable SARS to successfully deliver on its mandate  as described in Clause 1.1.2 .  Among others, the objectives include:
1.2.2 Project Management: to have an internal Project Management Capability to be able to manage and deliver projects and services within the organisation. In addition, to participate in relevant projects led by the SARS Enterprise Project Management Office (EPMO) 

1.2.3 Analysis: It is required of the bidder to have a strong analysis capability to translate business requirements to the appropriate artefacts.
1.2.4 Software Development: to possess a strong software development capability aligned to the development languages and technologies and deliver such bespoke software according to agreed and approved specifications.
1.2.5 Implementation and Development:  It is required that the bidder have its own Integrated Development Environment (IDE) to ensure that code is booked into SARS managed GIT Source Version Control  repository and compiled software is packaged and managed according to SARS standards  .
1.2.6 Maintenance and Support: It is required that the bidder provide maintenance and support for developed and deployed bespoke software in accordance with the service levels.
1.2.7 Service Provider has reviewed the objectives for the transaction as set out in this RFP 59/2018 and Clause 1.2 and represents and warrants that (a) it understands such objectives; and (b) has the skills, experience, knowledge and resources reasonably required to perform the Services required in connection with the Initial Key Deliverables in accordance with the terms of this Agreement, and to provide any Services included in any Work Orders for New Deliverables.
1.3 Construction
1.3.1 The provisions of this Clause 1 are intended to be a general introduction to this Agreement and will not be used to expand the scope of the Parties’ obligations under this Agreement or to alter the plain meaning of the terms and conditions of this Agreement.  However, to the extent the terms and conditions of this Agreement do not address a particular circumstance or are otherwise unclear or ambiguous, such terms and conditions are to be interpreted and construed so as to give effect to the provisions in this Clause 1.  
1.3.2 In this Agreement, a reference to:

(a) a statutory provision, includes a reference to:

(i)
the statutory provision as modified or re-enacted from time to time (whether before or after the Effective Date); and

(ii) any subordinate legislation made under the statutory provision (whether before or after the Effective Date);

(b) persons or entities, includes a reference to natural persons, any body corporate, unincorporated association, trust, partnership or other entity or organization;

(c) a person or entity, includes a reference to that persons or entity’s successors or assigns;

(d) a Clause of the Agreement that does not include a reference to a schedule or appendix means a reference to a Clause of the Terms and Conditions.

(e) a Schedule or Exhibit unless the context otherwise requires, is a reference to a schedule or exhibit to this Agreement; and

(f) the singular includes the plural and vice versa, unless the context otherwise requires.
1.3.3 Technical terms that are not contained in the definitions set out in Schedule A (Glossary) hereto have the meaning determined first by reference to ITIL, if used in ITIL, then ISO, if used in ISO and not ITIL, and finally, the generally understood meaning in the information technology and business process industries, if not used in either ITIL or ISO. 

1.3.4 The headings in this Agreement will not affect the interpretation of this Agreement.

1.3.5 This Agreement is the result of arm’s length negotiations between the Parties and will be construed to have been drafted by both Parties such that any ambiguities in this Agreement will not be construed against either Party as a result of that Party having drafted or proposed the relevant Clause.

1.3.6 Any substantive provision, conferring rights or imposing obligations on a Party and appearing in any of the definitions in this Schedule or elsewhere in this Agreement, shall be given effect to as if it were a substantive provision in the body of the Agreement.

1.3.7 Words and expressions defined in any Clause shall, unless the application of any such word or expression is specifically limited to that Clause, bear the meaning assigned to such word or expression throughout this Agreement.

1.3.8 Reference to "days" shall be construed as calendar days unless qualified by the word "business", in which instance a "Business Day" shall have the meaning as set out in Clause 1.7 of Schedule A (Glossary). Any reference to "Business Hours" shall be construed as being the hours between 08h30 and 17h00 on any Business Day.  Any reference to time shall be based upon Central African Time.

1.3.9 Unless specifically otherwise provided, any number of days prescribed shall be determined by excluding the first and including the last day or, where the last day falls on a day that is not a Business Day, the next succeeding Business Day.

1.3.10 Where figures are referred to in numerals and in words, and there is any conflict between the two, the words shall prevail, unless the context indicates a contrary intention.

1.3.11 The use of any expression in this Agreement covering a process available under South African law, such as winding-up, shall, if either of the Parties to this Agreement is subject to the law of any other jurisdiction, be construed as including any equivalent or analogous proceedings under the law of such other jurisdiction. 
1.4 Structure

1.4.1 The Agreement shall consist of these terms and conditions (‘Terms and Condition’) and the Schedules listed above in the Table of Schedules.  No Services shall be provided under these Terms and Conditions and Schedules; rather Services shall be provided under Work Orders executed between the Parties in the form of Schedule B (Form of Work Order) and Change Orders in the form of Schedule C (Form of Change Order).  However, each Work Order, and each Change Order, shall be subject to the Terms and Conditions and Schedules, and the Terms and Conditions and Schedules shall govern the provision of the Services under Work Orders and Change Orders.  
1.4.2 Subject to Clause 1.4.3, in the event of a conflict between: (a) these Terms and Conditions and any other document that is part of or executed under this Agreement, these Terms and Conditions shall control; and (b) a Schedule and any other document that is part of or executed under this Agreement other than the Terms and Conditions, such Schedule shall control. 
1.4.3 Notwithstanding the generality of the foregoing, if a provision of a Work Order conflicts with a provision of these Terms and Conditions, the provision of the Work Order shall prevail if the Work Order provision: (a) references the specific provision of the Terms and Conditions with which it conflicts; (b) reasonably summarizes such provision; (c) states that a different rule applies; (d) sets forth such different rule; (e) provides the rationale for the application of the different rule; and (f) is specifically acknowledged and agreed to in writing by the SARS Head of Strategy and the SARS Chief Procurement Officer.  
1.4.4 In case of any conflict between a Work Order and one more other Work Orders, such conflict shall be resolved by reference to Clause 1.4.3, it being the intention of the Parties that in resolving such conflict, the terms of one Work Order shall not apply to any other Work Order, and vice versa.

1.4.5 A Change Order that only alters the scope of the Services under a Work Order shall take precedence over the underlying Work Order. However, a Change Order that purports to change more than the scope of Services shall prevail only if the provision of the Change Order: (a) references the specific provisions of the underlying Work Order and Terms and Conditions with which it conflicts; (b) reasonably summarizes such provisions; (c) states that a different rule applies; (d) sets forth such different rule; (e) provides the rationale for the application of the different rule; and (f) is specifically acknowledged and agreed to in writing by SARS Chief Officer: Digital Information Services and Technology and SARS Chief Officer: Procurement.
1.4.6 The Parties specifically acknowledge and agree that the master agreement and work order structure described in Clause 1.4.1 is intended solely to enable the Parties to proceed in an iterative fashion as SARS’s funding allows, SARS’s assessment of its needs dictate, and as SARS determines that the Service Provider is likely to provide better “value for money” than other service providers.  The Parties further acknowledge that, assuming SARS executes Work Orders with Service Provider for all work reasonably required to implement integrated Operational Deliverables, this master agreement and work order structure shall be construed as providing for an integrated turnkey solution rather than an agreement for a series of discrete projects.
2. TERM
2.1 Term
2.1.1 Subject to Clause 2.2, the term of this Agreement shall begin on the Effective Date and shall expire on the fifth (6th) anniversary thereof, or the termination or expiration of the last Work Order or Change Order to be effective, whichever is later, unless terminated earlier or extended in accordance with the terms of the Agreement (the ‘Term’).
2.1.2 The term of each Work Order shall be the period beginning on the date for the commencement of the Services set forth in a Work Order (the ‘Work Order Commencement Date’) and ending on the date that all Deliverables under such Work Order and all Related Deliverables are Accepted by SARS, unless a Work Order is terminated earlier in accordance with Clause 16 (the ‘Work Order Term’).  Notwithstanding the foregoing, SARS may withdraw Services under a Work Order in accordance with Clause 16 prior to the expiration of a Work Order Term.
2.2 Extension of Term

Upon giving notice to Service Provider no less than sixty (60) Business Days prior to the then-existing expiration date of this Agreement, SARS shall have the right to extend the Term of this Agreement, but only for Maintenance and Support under Schedule J (Maintenance and Support), for periods of twelve (12) months or twenty four (24) months as SARS may elect, and on terms and conditions (including pricing) then in effect.  SARS shall be entitled to exercise this right two (2) times. 
3. SERVICES
3.1 Overview of Services

3.1.1 Service Provider shall perform project management, analysis, software development, implementation and deployment and maintenance and support services as are required to provide certain Deliverables to SARS, but only to the extent SARS has executed Work Orders for such Deliverables, other than the performance of the Retained Responsibilities and the provision of the SARS Resources (the ‘Services’).  For purposes of this Agreement, the term ‘Retained Responsibilities’ shall mean only those tasks, functions, or responsibilities that are specifically listed in a Work Order under the heading “SARS Retained Responsibilities”, and the term “SARS Resources” shall mean the hardware, software and personnel that SARS agrees to provide and that are specifically listed in a Work Order under the heading “SARS Resources”. SARS shall have no other obligations under the Agreement or any Work Order other than the Retained Responsibilities and the obligation to provide SARS Resources. For purposes of clarity, SARS may retain a function either because it will perform that function itself or because it will retain a Third Party to perform such function.  
3.1.2 The Services shall include:

(a) providing programme management services as required to successfully complete Work Orders executed hereunder in a timely fashion;
(b) in consultation with SARS, defining SARS’s business requirements and preparing SARS’s Business Requirements Documents;
(c) developing and recommending strategies designed to enable SARS to achieve the business requirements set forth in the SARS Business Requirements Documents, including (i) developing and proposing changes to SARS’s business processes and/or replacement of SARS’s business processes, (ii) evaluating SARS’s technology platforms and assessing the extent to which the platforms support SARS’s required business processes, (iii) proposing changes to and/or replacement of SARS’s technology platforms, and (iv) evaluating and identifying commercially available technology solutions;

(d) developing technology solutions, including preparing functional specifications, preparing technical specifications, coding, modifying, implementing, integrating and testing software, and recommending the configuration of and requirements for the hardware and systems software required to support such software.  Without limiting the generality of the foregoing, Service Provider shall assess the likely impact of the implementation of each Operational Deliverable and all of its Related Deliverables on SARS’s infrastructure, other than its network infrastructure, make reasonable recommendations to SARS regarding changes and upgrades thereto required in order to support such Deliverable(s), and estimate the cost to SARS of such changes and upgrades on a fully tested, implemented and operational basis.  Such assessment shall be based on the Performance Criteria for the Operational Deliverable(s) and on SARS’s anticipated volumes, both as set forth in the specifications for such Deliverable(s).  In the event SARS adopts Service Provider’s recommendation, or an alternative that is equivalent thereto or otherwise reasonably acceptable to Service Provider, and SARS’s infrastructure (other than its network infrastructure) is insufficient for the Operational Deliverable and its Related Deliverables to operate in accordance with such Performance Criteria, Service Provider shall at its sole cost and expense, and subject to SARS’s review and approval, procure, test and/or implement any additional hardware and software required to upgrade such infrastructure so that it is sufficient for the Operational Deliverable and its Related Deliverables to operate in accordance with such Performance Criteria;

(e) Without limiting the generality of Clause 3.1.2(d), designing, developing and/or implementing the Initial Key Deliverables, and integrating such Deliverables with SARS’s network, in such a manner so as that the user experience with respect to any Business Event shall be displayed on the end user’s screen within a maximum period of two seconds, plus any period attributable to the latency of the Network, other than latency attributable to Service Provider’s design, development and/or implementation of the Initial Key Deliverables;  
(f) ensuring that the average response time achieved by the Service Manager Operational Deliverable processing a comparative benchmark transaction from a SARS Branch will be no more than one second slower than the average response time achieved by SARS’s Standard Emulator processing the same comparative benchmark transaction from the same SARS Branch at substantially the same time.  Rules regarding the performance of the benchmark are set forth in Clause 4 of Schedule J (Maintenance and Support). 
(g) designing and developing data conversion routines in order to convert the data that under the Specifications is to be used to populate the Operational Deliverables and new systems developed by Service Provider, SARS, and/or SARS’s other Third Party Service Providers as set forth in the Specifications for the Operational Deliverables (‘New Systems’), and enable the migration of such data from SARS’s existing systems to the New Systems.  Also, using such routines to convert such data and migrate it to the New Systems as part of the implementation of the New Systems;
(h) at SARS’s election, performing such functions and tasks as are required to ensure compatibility of each Operational Deliverable with SARS’s systems as of the date the Operational Deliverable is Accepted;

(i) procuring on SARS’s behalf all hardware and Third Party software required for Service Provider to implement Operational Deliverables and for SARS to use such Deliverables for their intended purposes.  In such case, Service Provider shall: (i) invite SARS to participate at SARS’s election in the negotiation of the procurement contract, (ii) provide SARS for its review and comment a copy of the penultimate draft of such contract, (iii) use Commercially Reasonable Efforts to negotiate changes to give effect to SARS’s comments, and (iv) refrain from executing such contract without SARS’s approval;
(j) testing each Operational Deliverable and all of its Related Deliverables, and providing other testing related functions and tasks, in accordance with Schedule E (Testing);
(k) correcting Material Errors or Deficiencies discovered during the course of the testing under Clause 3.1.2(j) in accordance with Schedule E (Testing), and re-testing as provided therein;
(l) for twenty (20) Business Days following the elevation to production of each Operational Deliverable, providing on-site, on-call and help desk post-implementation support, including providing prompt responses to “how to” questions, supplemental on-site training (to the extent reasonably possible using the Service Provider Personnel that performed the design, development, testing and/or implementation Services) and prompt resolution of Material Errors or Deficiencies to the extent reasonably possible to (i) reduce End Users’ frustration with the implementation of such Operational Deliverable and its Related Deliverables, (ii) maximize End User’s use of such Deliverables, and (iii) minimize problems associated with the implementation of such Deliverables, whether or not attributable to End User error;
(m) maintaining and supporting each Operational Deliverable and its Related Deliverables in accordance with the terms of Schedule J (Maintenance and Support);
(n) training SARS’s technical staff assigned to a Team in technologies utilized or implemented by Service Provider in connection with the Services to the extent required to enable SARS to support and maintain such technologies itself, including providing training manuals and other relevant training materials for such technologies.  Such training may be accomplished by means of a formal training programme or an “on the job” training programme.  In either event, Service Provider shall develop, implement and maintain a regular and formal program pursuant to which Service Provider will assess each trainee’s proficiency and progress, and inform SARS of such proficiency and progress.
3.1.3 In the event SARS executes a Work Order for the procurement, modification, planning, design, development and/or implementation of a Business Process or an Operational Deliverable, the Services shall be performed in the accordance with the Stages more fully described in Schedule D (Stages):  Business Requirements and Planning, Design, and Development and Implementation.
3.2 Provision of Services

3.2.1 Service Provider shall perform the Services so that each Deliverable is consistent with SARS [Technology Strategy/Architecture] as of the date the work on the Deliverable is commenced and compatible with the components of SARS’s technology infrastructure to which it will interface as of such date.  Without limiting the generality of the foregoing, Service Provider shall perform the Services in a manner that is consistent with SARS’s policies and procedures applicable to such Services, including the activities in the Stages set forth in Schedule D (Stages).  For purposes of this provision, SARS [Technology Strategy/Architecture] as of the Effective Date shall be set forth in Schedule K (Certain SARS’s Policies and Procedures).  Changes to the Services required as a result of changes SARS makes to its Technology Strategy after the Effective Date shall be chargeable to the extent such changes are Chargeable Changes.
3.2.2 During the Term, when SARS desires that Service Provider perform Services, SARS shall prepare a Work Order in the form of Schedule B (Form of Work Order) describing in writing the details of the work to be performed.  Such description shall include the anticipated parameters and scope of the work, including the Non-Operational and Operational Deliverables to be provided by Service Provider as part of the work, the make up of the Team(s) required by skill sets for performance of the Services as described in Clause 5.4, and the timeline for the completion of the work, including the timeline for the completion of each Deliverable.

3.2.3 Throughout each Work Order Term, Service Provider shall perform the services, functions, and responsibilities described in a Work Order therefor, as well as any services, functions, and responsibilities not described in a Work Order but required to provide each Deliverable and any Related Deliverables in accordance with the specifications therefore, other than the Retained Responsibilities.
3.2.4 Without limiting the generality of Service Provider’s other obligations with respect to SP Release One, SP Release Two, SP Release Three, SP Release Four, SP Release Five or SP Release Six, the Parties shall use Commercially Reasonable Efforts to complete the Business Requirements Document and functional specifications for SP Releases One, SP Release Two, SP Release Four, SP Release Five and SP Release Six, and to complete SP Release Three, as soon as practical.
3.2.5 The Parties shall use Commercially Reasonable Efforts to negotiate and execute all Work Orders required for the delivery of all Initial Key Deliverables and any Related Deliverables..  Both Parties agree to act reasonably and in accordance with Clause 17.4 when negotiating Work Orders.

3.2.6 Without limiting the generality of Service Provider’s other obligations under this Agreement, Service Provider shall plan, design, develop and/or implement a Master Customer Information System (‘MCIS’).  The MCIS shall be developed in six releases.
(a) SP Release One shall be an interim customer information system that SARS will use during the 2018 tax filing season.  Service Provider shall be responsible for populating the MCIS and for cleaning up SARS Data to the extent reasonably possible for SARS’s use during such season, as more fully described in Exhibit F - 1.
(b) SP Release Three shall be a comprehensive set of data matching rules for use in SP Release Five that are reasonably acceptable to SARS (taking into account the state of SARS Data as of the Effective Date), and a complete set of functional and technical specifications for SP Release Five that are reasonably acceptable to SARS.  In this regard, Service Provider shall, using an iterative process, develop matching rules that, when SP Release Three is complete, provide accurate and matched data to populate SP Release Five to the extent reasonably possible, as more fully described in Exhibit F - 3.
(c) SP Release Five shall be a customer information system that is developed in accordance with the technical specifications therefor, and that operates in accordance with the functional specification.  Such Release shall, among other things, convert data using the matching rules agreed under and referenced in Clause 3.2.6(b), as modified, supplemented and refined during the development of SP Release Five so that, when SP Release Five is complete, such rules operate to provide accurate and matched data to populate SP Release Five to the extent reasonably possible, as more fully described in Exhibit F - 5.  

3.2.7 Neither SP Release One nor SP Release Five will include actual interfaces to Third Party sources of data, other than interfaces to a Third Party’s data required for use of the Integrated Business Register software as implemented as of the Effective Date, which shall be included in and made operational in SP Release Five.  Notwithstanding the foregoing, Service Provider shall design, develop, and implement SP Release Five in such a fashion that such interfaces can be added providing reasonable functionality, given SARS’s needs, without material modification to SP Release Five. 

3.2.8 SP Release Three and SP Release Five shall be treated as Related Deliverables for purposes of this Agreement.  For purposes of clarity, SP Release One shall not be treated as a Related Deliverable with respect to either SP Release Three or SP Release Five.
3.3 Changes to the Services

3.3.1 Service Provider specifically acknowledges that changes to Deliverables to be provided under an executed Work Order are likely to occur, and that SARS will require such changes from time to time.  Service Provider shall implement such changes upon SARS’s execution of a Change Order in the form of Schedule C (Form of Change Order).  Such changes shall be chargeable only to the extent such changes are Chargeable Changes; other changes shall not result in any adjustment in Service Provider’s Charges.  For purposes of clarity, additional Services and New Deliverables shall be provided only under Work Orders and not under Change Orders.
3.3.2 Notwithstanding the foregoing, if on the date SARS requests a change to a Deliverable, the sum of the actual direct costs incurred by Service Provider during the period beginning on the Effective Date and ending on the date SARS requests the change with respect to changes to Deliverables that are not Chargeable Changes, exceeds seven and one half percent (7.5 %) of Services Provider’s Charges that have been or should have been invoiced as of such date, Service Provider may charge for Changes that are not Chargeable Changes at seventy five (75%) of its actual direct costs.  Changes for which Service Provider is compensated under this Clause 3.3.2 (at seventy five (75%) of actual direct cost) shall be treated as Chargeable Changes.
3.4 Resources

3.4.1 Service Provider will be responsible for procuring and providing all resources (e.g., hardware, software, and personnel) and facilities necessary, appropriate, or required to promptly and efficiently perform the Services in accordance with the requirements of this Agreement and the applicable Work Order, and to provide, implement, and integrate any Deliverables required under such Work Order, other than any SARS Resources.
3.4.2 Service Provider shall use SARS Resources in an efficient manner.  Service Provider shall not use any SARS Resources for any purpose other than providing Services to SARS.
3.4.3 Service Provider shall ensure that all Service Provider Personnel comply with all policies and procedures governing access to and use of SARS facilities.
3.4.4 Where SARS requests that Service Provider procure, modify, plan, design, develop and/or implement New Deliverables, or perform Chargeable Changes, and SARS believes that the work is of a high priority to SARS, or SARS believes that a task to be performed under Schedule J (Maintenance and Support) is of a high priority to SARS, Service Provider will use Commercially Reasonable Efforts to make available the Additional Resources required to meet SARS’s needs.
3.5 Excused Performance

3.5.1 The failure by SARS to perform any of the Retained Responsibilities or to provide SARS Resources, other than SARS’s obligation to pay undisputed amounts owed to Service Provider under the Agreement within sixty (60) Business Days of SARS’s receipt of a written notice that SARS failed to pay such amounts when due, shall not be deemed to be grounds for termination by Service Provider of the Agreement or of any Work Order.  However, Service Provider will be excused from a failure to perform an obligation under this Agreement or a Work Order to the extent such failure is directly caused by SARS’s failure to perform a Retained Responsibility or provide a SARS Resource to the extent set forth in Clause 3.5.2.

3.5.2 In addition, Service Provider shall be excused from a failure to perform the Services in accordance with the Agreement provided:
(a) Service Provider establishes to SARS’s reasonable satisfaction that the failure is attributable to a factor outside Service Provider’s control, other than an Act of God; 
(b) Service Provider has promptly notified SARS upon becoming aware of such factor; and

(c) Service Provider demonstrates to SARS’s reasonable satisfaction that it has used Commercially Reasonable Efforts to perform the Services, including by way of work-around or other means.  Nothing in this Clause 3.5.2(c) shall require Service Provider to purchase for its own account hardware or Third Party software or provide services beyond that which it provides to other clients, although Service Provider will be required to recommend such hardware and Third Party software and assist SARS with procuring such hardware and software and provide other assistance as SARS may reasonably request.

3.5.3 For purposes of clarity, the failure of SARS to take any step or perform any function other than a Retained Responsibility shall not be considered a factor beyond Service Provider’s control.  
3.5.4 Service Provider’s failure to perform any of the Services shall be excused only under this Clause 3.5 or under Clause 14.3.
3.6 Recovery of Downtime Costs

3.6.1 In the event SARS fails to perform a Retained Responsibility or to provide a SARS Resource in accordance with the terms of an applicable Work Order or Change Order, and as a consequence thereof, Service Provider incurs periods during which it cannot utilize Service Provider Personnel it had deployed to perform the Services under such Work Order, SARS shall reimburse Service Provider for Downtime Costs to the extent set forth in Clauses 3.6.2 and 3.6.3.  For purposes of this Clause 3.6, the term ‘Downtime Costs’ shall mean, the product of the Applicable Fraction and one hundred and twenty percent (120%) of the actual salary paid by Service Provider to Service Provider Personnel that were unable to perform Services.  For purposes of this Clause 3.6.1, the Applicable Fraction shall be a fraction the numerator of which is the number of hours during the period in question that Service Provider Personnel were unable to work as a consequence of SARS’s failure to perform a Retained Responsibility, and the denominator of which is the number of hours Service Provider Personnel would have worked during such period assuming a forty (40) hour week and that no overtime work would have been performed.  Service Provider acknowledges and agrees that for purposes of this Agreement, the compensation provided by Service Provider under this Clause 3.6.1 fully compensates Service Provider Personnel for remuneration paid to such Service Provider Personnel and any overhead and other similar costs, and is the total measure of the Downtime Costs.
3.6.2 SARS shall reimburse Service Provider for Downtime Costs only if Service Provider first gives SARS timely notice of its view that SARS is not performing a Retained Responsibility or providing a SARS Resource and SARS does not perform the Retained Responsibility or provide the SARS Resource within fifteen (15) Business Days of the receipt of such notice, and Service Provider establishes to SARS’s reasonable satisfaction that from and after the date SARS failed to perform the Retained Responsibility or provide the SARS Resource, Service Provider has continuously used Commercially Reasonable Efforts to mitigate the Downtime Costs by, among other things, attempting to deploy the affected Service Provider Personnel productively at SARS or at another Service Provider client, taking into account the skills, training and competencies of the affected Service Provider Personnel.
3.6.3 In the event SARS is obligated to pay Downtime Costs under Clauses 3.6.1 and 3.6.2, SARS’s payment obligation shall commence on the fifth (5th) Business Day following SARS’s receipt of the notice described in Clause 3.6.2, and shall end on the earlier of the day that (a) SARS performs the Retained Responsibility or provides the SARS Resource, (b) Service Provider Personnel can resume their efforts notwithstanding SARS’s continuing failure to perform the Retained Responsibility or provide the SARS Resource, or (c) the Agreement or relevant Work Order, is terminated.  For purposes of applying the Applicable Fraction set forth in Clause 3.6.1, days outside the period described in this Clause 3.6.3 shall be excluded from the numerator but included in the denominator.
3.6.4 Service Provider shall invoice SARS for Downtime Costs during the month following the month in which the Downtime Costs were incurred.  SARS shall pay such invoice in accordance with the provisions of Clause 9.4.
3.6.5 Downtime Costs shall be treated as damages for purposes of Clause 14.  Downtime Costs shall be Service Provider’s sole and exclusive remedy for any Losses which Service Provider may suffer as a result of SARS’s failure to perform its Retained Responsibilities according to the timeline set forth in the applicable Work Order.

3.7 Exclusivity and Minimums

3.7.1 Service Provider specifically acknowledges and agrees that this Agreement does not establish an exclusive arrangement and is not a requirements contract.  Moreover, SARS is under no obligation to offer Service Provider a minimum number of Work Orders or particular kinds or volumes of Services.

3.7.2 Without limiting the generality of the foregoing, Service Provider specifically acknowledges and agrees that SARS may withdraw any Services from the scope of a Work Order on forty (40) Business Days’ prior notice to Service Provider without any payment or liability to Service Provider other than payment of Service Provider’s Charges for Services actually and properly rendered prior to the effective date of the withdrawal.  In such event, there shall be an equitable adjustment to Service Provider’s Charges; and in the event that amounts already paid by SARS to Service Provider exceed such adjusted Charges, Service Provider shall promptly refund such excess amounts.
3.7.3 To the extent SARS exercises its rights under this Clause 3.7.2, Service Provider will not be responsible for the performance of Services withdrawn under Clause 3.7.2, whether performed by SARS or Third Parties, or for the impact such Services have on Operational Deliverables previously Accepted by SARS.  Without limiting the generality of the foregoing, if as a consequence of work performed by SARS or a Third Party, changes are required to the Services including Deliverables, such changes will be chargeable to the extent set forth in Clause 8.2.  Notwithstanding the foregoing, work performed by SARS’s personnel as part of the Teams, shall not be considered work performed by SARS.

3.8 Cooperation with SARS and SARS’s Third Party Service Providers

3.8.1 If SARS performs itself or hires one or more Third Parties to perform some or all of the Services or any related services, Service Provider shall, subject to Clauses 6.3 and 7.2, use Commercially Reasonable Efforts to cooperate and consult with such Third Parties and SARS so that Service Provider, SARS and the Third Parties provide service to SARS in as seamless a manner as is reasonably possible.  Such cooperation shall include providing such information regarding the Services as SARS and such Third Parties may reasonably request, including providing information of a technical nature.
3.8.2 Service Provider shall immediately notify SARS if an act or omission of SARS or a Third Party service provider may interfere with Service Provider’s provision of the Services in a timely fashion and shall work with SARS to prevent or circumvent such problem or delay.

3.8.3 Service Provider’s obligation to cooperate and consult with a Third Party under Clause 3.8.1 shall be subject to such Third Party and Service Provider executing a written agreement substantially in accord with Schedule I (Confidentiality and Non-Use Agreement) pursuant to which each agrees to respect the rights of the other in and to its Intellectual Property and agrees to maintain the confidentiality of the other’s confidential information.  Service Provider agrees to act reasonably in negotiating such agreement, and to use Commercially Reasonable Efforts to conclude such agreement as soon as possible.  
3.9 Documentation

Prior to elevating an Operational Deliverable into production, the Service Provider shall provide Documentation that accurately reflects the design, structure, operations, capabilities and use of such Deliverable, and that: (a) explains the technical details of the Deliverable at a level and in a fashion necessary to enable SARS’s personnel with a reasonable level of technical experience and to modify, maintain and support such Deliverables; and (b) explains the operation and use of the Deliverable at a level and in a fashion necessary to enable trained SARS’s personnel to use and operate such Deliverables.
4. ACCEPTANCE OF DELIVERABLES
4.1 Acceptance of Non-Operational Deliverables Other than Business Processes
SARS will Accept a Non-Operational Deliverable other than a Business Process when it is of the view that such Deliverable is sufficient for its intended purpose.
4.2 Acceptance of Business Processes
4.2.1 Where Service Provider is to provide or re-engineer substantially all of the Business Processes to be used with an Operational Deliverable, SARS shall Accept such Business Processes, such Operational Deliverable and their Related Deliverables upon the use of such Processes and Deliverable in an integrated fashion in production without any Material Errors or Deficiencies for a period of twenty (20) Business Days.
4.2.2 Where Service Provider is to provide or re-engineer some of the Business Processes required to integrate with an Operational Deliverable, but less than substantially all of such Business Processes, SARS shall Accept the Business Processes when SARS is reasonably of the view that: (a) such Business Processes are sufficient to achieve the business objectives set forth in the applicable Work Order, and (b) Service Provider has successfully tested such Business Processes in an appropriate testing environment provided by SARS, employing any required Operational Deliverables at the level of development of such Operational Deliverables as of the date Service Provider is to test such Business Processes (e.g., a conference room pilot or quality assurance testing environment depending on the state of the Operational Deliverables).  
4.3 Acceptance of Operational Deliverables
Subject to Clause 3.1.2(j), SARS will Accept an Operational Deliverable, and all of its Related Deliverables, when SARS successfully completes Stage Three Testing of such Deliverable(s) in accordance with Schedule E (Testing).
4.4 Delayed Acceptance

4.4.1 If, absent the application of Clause 3.5, Acceptance of an Operational Deliverable is not successfully achieved within twenty (20) Business Days from the date that such Operational Deliverable and all of its Related Deliverables are elevated into production, SARS may, by promptly giving written notice to Service Provider, elect to require that Service Provider continue working on such Deliverable(s) at Service Provider’s sole cost and expense for a further forty (40) Business Days from the date SARS gives notice, provided SARS continues to devote its personnel to the Teams to materially the same extent as prior to such date.  In the event that SARS does not require Service Provider to continue working on such Operational Deliverable(s), or Service Provider’s efforts under this Clause 4.4.1 are not successful, SARS may either:

(a) Accept the Operational Deliverable and some or all of the Related Deliverables with the Material Errors or Deficiencies.  In such case, there shall be an equitable adjustment to Service Provider’s Charges under Work Order(s) to reflect the reduction in value to SARS of the Operational Deliverable and all Related Operational Deliverables as implemented.  If amounts already paid by SARS under such Work Order(s) exceed the Service Provider’s Charges as adjusted, Service Provider shall promptly refund the excess; or
(b) develop and implement a reasonable plan for the orderly removal from production of the Operational Deliverables, and all Related Deliverables provided by, or procured on SARS’s behalf by, Service Provider, and for the return of such Deliverables to Service Provider.  In such case, simultaneously with SARS’s return to Service Provider of such Deliverables, Service Provider shall refund all of SARS’s payments under Work Orders under which such items were provided, less amounts attributable to Third Party hardware and software acquired by Service Provider on SARS’s behalf; and
(c) develop and implement a reasonable plan for the orderly removal from production of Refundable Hardware and Refundable Software, and for the transfer of some or all of such Hardware and Software to Service Provider.  In such case, simultaneously with SARS’s transfer to Service Provider of such Hardware and Software, Service Provider shall pay to SARS an amount equal to the amount paid by SARS to Service Provider or a Third Party for such Hardware and Software.  Notwithstanding anything to the contrary herein contained, Service Provider shall not be obligated to pay to SARS under this Clause 4.4.1(c) an amount in excess of ZAR 20,000,000. 
4.4.2 For purposes of clarity, once SARS gives notice that it is Accepting an Operational Deliverable and some or all of its Related Deliverables with Material Errors or Deficiencies under Clause 4.4.1(a), or removing the Deliverables, Refundable Hardware and Refundable Software under Clauses 4.4.1(b) or 4.4.1(c), SARS shall not be obligated to make any further payments under a Work Order with respect to such Deliverables (other than payments under Schedule J (Maintenance and Support) and Service Provider shall not be obliged to undertake any further work in terms thereof (other than work under Schedule J (Maintenance and Support). 
4.5 Special Rules for Acceptance of SP Releases One, Three and Five 
4.5.1 SP Release One shall be Accepted by SARS (a) if Service Provider delivers such Release in a timely fashion, and (b) SARS is reasonably of the view that it functions in accordance with the functional and technical specifications therefor to the extent reasonably possible given the limited period Service Provider will have to complete such Release.
4.5.2 SP Release Three shall be Accepted by SARS once the data matching rules referenced in Clause 3.2.6(b) and the functional and technical specifications for such Release, are reasonably acceptable to SARS.
4.5.3 Without limiting the generality of the foregoing, SARS will not delay or withhold its Acceptance of SP Release Five on the grounds that such Release has Material Errors or Deficiencies if:

(a) all such Material Errors or Deficiencies are found during Stage Three Testing;
(b) Service Provider analyzed any Material Errors or Deficiencies in SP Release Three that were the consequence of inconsistencies or errors in data used to populate such Release and that were discovered after the prior Release was elevated into production;
(c) Service Provider developed for SARS’s review and approval recommendations for changes in the data matching functionality, which if implemented would minimise to the extent reasonably possible the prospect that Material Errors or Deficiencies attributable to the data populating SP Release Five would occur, including changes derived from Service Provider’s analysis under Clause 4.5.3(b);
(d) with SARS’s approval, Service Provider modified the data matching functionality in the SP Release Five to incorporate Service Provider’s recommendations;
(e) such Errors or Deficiencies are solely attributable to the data used to populate SP Release Five and not the failure of the data matching functionality contained in such Release to correct such data;
(f) the data matching functionality is operating in accordance with the functional and technical specifications therefore, except to the extent the modifications to the data matching functionality under Clause 4.5.3(d) rendered such specifications inaccurate; and
(g) the Service Provider successfully completed Stage One Testing and Stage Two Testing of SP Release Five including with respect to the data matching functionality.

4.6 SARS ACCEPTANCE OBLIGATION

SARS shall not unreasonably delay or withhold its Acceptance of any Deliverable.
5. GOVERNANCE
5.1 Key Service Provider Positions

5.1.1 Certain Service Provider positions that are critical to providing the Services throughout a Work Order Term shall be designated in a Work Order as Key Service Provider Positions.  Without limiting the generality of the foregoing, the Service Provider Customer Relationship Manager, the Service Provider Programme Manager, the Service Provider Testing Leader, and the Service Provider’s Team Leaders shall be the Key Service Provider Positions.
5.1.2 The Service Provider CRM shall be authorized to act as the primary contact for Service Provider with respect to all matters relating to this Agreement and have the authority necessary to make prompt decisions with respect to this Agreement.  The Service Provider CRM shall spend the majority of his or her time performing the Services and, among other things, be responsible for communicating to SARS and the Steering Committee issues that can reasonably be expected to materially affect the performance of Services as well as the on-going status of the Services.

5.1.3 The Service Provider Programme Manager shall spend substantially full time and effort on the provision of the Services, unless otherwise agreed by SARS.
5.1.4 The individuals who shall fill the Key Service Provider Positions on a Work Order Commencement Date shall be listed in an applicable Work Order.  Service Provider shall not, without SARS’s prior written consent (which shall not be unreasonably withheld):  (i) terminate the employment of any individual originally or subsequently filling such Key Service Provider Position other than for cause; (ii) transfer such individual from such Key Service Provider Position to another position; or (iii) transfer an individual from a Key Service Provider Position to the account of another Service Provider customer.

5.1.5 Before assigning an individual to fill a Key Service Provider Position, Service Provider shall notify SARS of the proposed assignment, introduce the individual to appropriate SARS’s representatives as designated by SARS, and provide SARS with a curriculum vitae  and such other information as SARS may reasonably request.  If SARS reasonably objects to the proposed assignment within three (3) Business Days of being notified thereof, Service Provider shall promptly discuss such objections with SARS and attempt to resolve them on a mutually agreeable basis.  If SARS continues to object to the proposed assignment, Service Provider shall not assign the individual to that position and shall propose another individual to fill the Key Service Provider Position.
5.1.6 In the case of an unplanned departure of an individual holding a Key Service Provider Position, Service Provider shall promptly deploy a qualified person to fill the role on an interim basis and make a proposed permanent assignment as promptly as possible and in no event longer than forty (40) Business Days from the day of the departure.

5.2 SARS Appointment or Redeployment of SARS Systems Integrators and Program Managers

5.2.1 SARS shall have total and unfettered discretion to appoint, redeploy, and/or terminate the appointment of SARS Programme Manager and systems integrators assigned by SARS to manage SARS’s relationship with the Service Provider (for the purposes of this Clause 5.2 only, ‘SARS Systems Integrator(s)’).
5.2.2 Before appointing a SARS Programme Manager or a SARS Systems Integrator, SARS shall, to the extent permitted by law, inform the Service Provider of the identity and qualifications of the candidate, afford the Service Provider an opportunity to meet with such candidate, and invite the Service Provider to consult with SARS prior to the appointment of such candidate, on such candidate’s appointment as a SARS Systems Integrator.

5.2.3 Once appointed, SARS will not redeploy a SARS Programme Manager or a SARS Systems Integrator, without informing the Service Provider of its intention to do so, and inviting the Service Provider to consult with SARS in regard to such redeployment.
5.3 Steering Committee

5.3.1 Upon the execution of each Work Order, the Parties shall simultaneously form a joint committee (the ‘Steering Committee’) to coordinate communications between the Parties, including reviewing and escalating problems, issues, and disputes and providing for the efficient flow of information between the Parties.
5.3.2 Membership on the Steering Committee shall be comprised of the individuals who serve as the SARS Programme Manager, such other SARS’s personnel as SARS may direct, the Service Provider Work Order Coordinator, and all of the Team Leaders of Teams that are then performing Services.  The chairperson of the Steering Committee shall be the individual serving as the Service Provider Work Order Coordinator.
5.4 Teams

5.4.1 At SARS’s request, and subject to Clauses 5.4.3 to 5.4.5, Service Provider will utilize SARS’s personnel to perform some of the Services under a Work Order.  In such event, the Services shall be performed by teams made up of Service Provider Personnel and SARS personnel (‘Team(s)’), with each Team managed by Service Provider.  The Work Order shall set forth the number of Teams to be deployed to provide the Services, the skill sets to be provided on each such Team, and the number of individuals and the skill sets to be filled by each of SARS and Service Provider.  A substantial number of SARS’s personnel and Service Provider Personnel working on one or more Teams under a Work Order shall not work on any Teams providing Services under another Work Order.
5.4.2 Service Provider shall be fully responsible for the performance of the Services by the Teams (including, for example any Material Errors or Deficiencies in any Deliverables produced by the Teams) notwithstanding the fact that most Teams are comprised of personnel from both SARS and Service Provider and certain functions and tasks are being performed by members of Teams who are employed by SARS.  
5.4.3 Notwithstanding the generality of Clause 5.4.5, if SARS is planning to assign an individual employed by it to a Team other than an individual designated by SARS as a trainee (‘Trainee’), Service Provider may request that SARS introduce the individual to the Team Leader and provide the Team Leader with a curriculum vitae and such other information as the Team Leader may reasonably request, and SARS shall comply with such request to the extent it is consistent with Applicable Law.  If Service Provider reasonably objects to the proposed assignment of an individual to, or the continuing participation of an individual on, a Team, whichever the case may be, Service Provider shall promptly discuss its concerns with SARS, and the Parties shall attempt to resolve the issue on a mutually agreeable basis.
5.4.4 If the Parties are unable to resolve a dispute regarding the assignment or continued participation of an individual on a Team, as the case may be, on the basis described in the last sentence of Clause 5.4.3 within three (3) Business Days, and the Service Provider still objects to the assignment or continued participation of the individual, SARS shall not assign such individual to, or shall remove such individual from, the Team, as the case may be.  In such event, SARS shall propose the assignment of another individual having suitable skills, training and experience as soon as possible and in any event within ten (10) Business Days.  If SARS does not propose such an individual within such number of days, the Service Provider shall be entitled to assign one of its own employees to the Team, at SARS’s cost and expense.  The Parties specifically acknowledge and agree that the Parties shall not resort to the provisions of Clause 15 to resolve such dispute.
5.4.5 In the event an individual designated by SARS to work on a Team, other than a Trainee, should die, become disabled, or voluntarily cease to be an employee or contractor of SARS, SARS shall propose the assignment of another individual having suitable skills, training and experience as soon as possible and in any event within fifteen (15) Business Days from the day following the day SARS first becomes aware of the death, disability, or departure, whichever the case may be, and the Parties shall employ the same process as described in Clauses 5.4.3 and 5.4.4 in assigning the new individual to the affected Team.  Each Party specifically acknowledges and agrees that it shall remain at all times the employer of the personnel provided by such Party, and shall remain responsible for the hiring, evaluation, promotion, compensation, discipline, counselling, benefits and termination of employment in respect of its personnel.  The Service Provider shall only supervise the work performed by SARS’s personnel under the applicable Work Order and only during a Work Order Term.
5.4.6 The provisions of Clauses 5.4.3 to 5.4.5 shall not apply to SARS’s personnel designated as “Trainees”.  SARS may designate up to seven (7) of its personnel as Trainees in its sole discretion.  The Parties acknowledge and agree that the Trainees will be materially less trained, skilled and experienced than other SARS’s personnel assigned to a Team.  Notwithstanding the foregoing, Service Provider may request that SARS introduce the individual to the Team Leader and provide the Team Leader with a curriculum vitae and such other information as the Team Leader may reasonably request, and SARS shall comply with such request to the extent it is consistent with Applicable Law.  If Service Provider reasonably objects to the proposed assignment of an individual to, or the continuing participation of an individual on, a Team, whichever the case may be, Service Provider shall promptly discuss its concerns with SARS, and the Parties shall attempt to resolve the issue on a mutually agreeable basis.  Service Provider shall use Commercially Reasonable Efforts to train such SARS’s personnel in the tasks and functions being performed by such Team in order to aid in SARS’s effort to provide opportunities for previously disadvantaged individuals and to enable SARS to support and maintain the Deliverables without resort to Service Provider.
5.5 Subcontracting

5.5.1 Service Provider shall not subcontract any of the Services without SARS’s consent, which SARS will not unreasonably withhold or delay.  Service Provider shall be the prime contractor to SARS and shall assume full responsibility to SARS for the provision of the Services, including the development of and provision to SARS of all Non-Operational Deliverables, and the procurement, modification, planning, designing, development and implementation of all Operational Deliverables.  Service Provider shall also assume full responsibility for the Subcontractors’ performance of Services and compliance with the terms of this Agreement as if the Agreement was made between SARS and such Subcontractor.  Such subcontract shall not have any impact on SARS’s rights under this Agreement, including SARS’s right to terminate Work Orders and/or withdraw Services under Clause 3.7.2 or terminate this Agreement in whole or in part under Clause 16.1 or 16.4.  All Services performed by the Subcontractor shall be performed under such subcontract.
5.5.2 Service Provider shall not disclose SARS’s Confidential Information to the Subcontractor unless and until Subcontractor has agreed in writing to protect the confidentiality of such Confidential Information in a manner identical to that required of Service Provider under this Agreement and all Subcontractor personnel working on the account have executed the SARS Oath of Secrecy/Solemn Declaration, as it may change from time to time.
5.6 Meetings

5.6.1 Throughout the Term the Parties shall meet monthly and review issues arising under the Agreement.  Service Provider shall prepare and circulate an agenda sufficiently in advance of each such meeting to give participants an opportunity to prepare for the meeting.  Service Provider shall incorporate into such agenda items that SARS desires to discuss.  At SARS’s request, Service Provider shall prepare and circulate minutes promptly after a meeting.  SARS and Service Provider agree that such minutes shall not serve to amend this Agreement or the obligations of the Parties hereunder in any respect.  All meetings shall take place in Pretoria, unless otherwise agreed by SARS.
5.6.2 At least once per calendar quarter, or as otherwise reasonably requested by SARS, the Parties shall meet to review Service Provider’s performance of the Services and SARS’s satisfaction with such Services.  To the extent SARS is dissatisfied with the Services, and provides Service Provider with a reasonable detailed notice thereof at least forty (40) Business Days prior to the meeting, Service Provider shall prepare a detailed analysis of SARS’s concerns and propose for SARS’s review and approval a plan for the improvement of the Services.  With SARS’s approval, Service Provider shall implement such plan at its cost and expense.
5.6.3 Without limiting the generality of the foregoing, the Parties shall meet as reasonably requested by SARS.  Service Provider shall make senior personnel with authority to make all reasonably required decisions available for such meetings at SARS’s reasonable request.
5.7 Reports

5.7.1 Service Provider shall prepare and deliver to SARS on a monthly basis a performance report, which it shall deliver to SARS on the first Business Day of the month following the month to which the report relates.  Such report shall describe at a reasonable level of detail Service Provider’s performance of the Services under all Work Orders in the preceding month (the ‘Monthly Performance Report’).  Such report shall, among other things, address any challenges or problems encountered during the prior month and review the status of all issues with respect to Service Provider performance raised by SARS during such month and the prior six (6) months.
5.7.2 Without limiting the generality of the foregoing, Service Provider shall prepare and deliver to SARS such other reports as are described in a Work Order by the deadline  specified in such Work Order.  Service Provider shall modify the list of reports or provide additional reports as reasonably requested by SARS from time to time.
6. INTELLECTUAL PROPERTY
6.1 General

The Parties’ respective rights in Intellectual Property shall be as set forth in this Clause 6.

6.2 SARS Intellectual Property

6.2.1 SARS shall own all right, title, and interest, including all Intellectual Property Rights, in and to SARS Intellectual Property and SARS Data.  To the extent that Service Provider should, by operation of law, acquire any right, title, or interest, including any Intellectual Property Rights, in or to any SARS Intellectual Property or SARS Data, Service Provider hereby irrevocably assigns to SARS all such right, title and interest, including any Intellectual Property Rights therein.
6.2.2 SARS hereby grants Service Provider a worldwide, fully paid-up, nonexclusive license during the Term to use, copy, maintain, support, modify, enhance and create derivative works of any SARS Intellectual Property provided to the Service Provider by SARS hereunder (the ‘Licensed SARS Intellectual Property’) for the sole purpose of providing the Services to SARS and/or SARS’s Affiliates pursuant to this Agreement.
6.2.3 Service Provider shall not use the Licensed SARS Intellectual Property for the benefit of any entities other than SARS and/or SARS’s Affiliates without SARS’s consent.  SARS reserves the right to withhold such consent in its sole discretion.

6.2.4 Except as otherwise requested or approved by SARS, as of the effective date of any expiration or termination of the Agreement, or upon SARS’s earlier request, Service Provider shall cease all use of Licensed SARS Intellectual Property and promptly return to SARS all such Licensed SARS Intellectual Property in a form reasonably acceptable to SARS or, if SARS so elects, destroy all copies of such Licensed SARS Intellectual Property in Service Provider’s possession or control and certify such destruction to SARS.  A decision by SARS to allow, or to decline to allow, the continued use of its Intellectual Property under this Clause 6.2.4 shall be in its sole discretion.
6.3 Service Provider Intellectual Property
6.3.1 Service Provider shall own all right, title, and interest, including all Intellectual Property Rights, in and to Service Provider Intellectual Property.
6.3.2 Service Provider hereby grants SARS and the SARS Beneficiaries a perpetual, irrevocable, worldwide, royalty-free, fully paid-up, nonexclusive license to use, copy, maintain, support, modify, enhance and create derivative works of any Service Provider Intellectual Property used by Service Provider in connection with the performance of the Services including such Intellectual Property that has been embedded in any Deliverable (the ‘Licensed Service Provider Intellectual Property’), to the extent reasonably required for SARS or a SARS Beneficiary to complete, use, copy, maintain, support, modify, enhance and create derivative works of, and/or support, the Deliverables during the Term and following termination or expiration of the Agreement, but only for purposes of fulfilling SARS’s mandate as set forth in the South African Revenue Services Act 34 of 1997, and similar mandates of SARS’s Beneficiaries.
6.3.3 Notwithstanding anything to the contrary herein contained, SARS shall not provide any Service Provider Intellectual Property to a SARS Beneficiary unless such Beneficiary has executed a written agreement substantially in accord with Schedule I (Confidentiality and Non-Use Agreement) which shall create a direct obligation on the part of such SARS Beneficiary to Service Provider.  SARS shall render the Service Provider such assistance with enforcing its rights under the Confidentiality and Non-Use Agreement as Service Provider may reasonably request.
6.4 Service Provider’s Assistance to SARS 

Service Provider shall execute such documents, render such assistance, and take such other actions as SARS may reasonably request, at SARS’s expense, to give effect to the provisions of Clauses 6.2.1 and 6.3.2.  Service Provider hereby designates and appoints SARS as Service Provider’s agent and grants to SARS its power of attorney in rem suam, which appointment is coupled with an interest, to act for and on Service Provider’s behalf, to sign, verify and file any such documents and to take all such actions as may be necessary for SARS to perfect its rights of ownership over such Intellectual Property.
6.5 Third Party Intellectual Property
6.5.1 Service Provider shall not use any Third Party Intellectual Property to perform the Services, or incorporate or embed any Third Party Intellectual Property in any Deliverable, without first (a) obtaining for SARS, the SARS License Rights, or (b) obtaining SARS’s prior written consent, which SARS may give or withhold in its sole discretion.  Service Provider must, when requesting SARS’s consent, disclose the extent to which it will use the Third Party Intellectual Property, whether or not the source code is available, the extent to which the Third Party Intellectual Property will be embedded in a Deliverable, and the license rights it can obtain for SARS.  A decision by SARS to decline to provide the consent described in sub-Clause (b) shall not excuse Service Provider from the performance of any obligations under this Agreement or result in any change to Service Provider’s Charges.
6.5.2 If SARS gives consent to the incorporation of Third Party Intellectual Property into a Deliverable under Clause 6.5.1 notwithstanding Service Provider’s inability to provide SARS the SARS License Rights, SARS waives its right to withhold its consent to Service Provider incorporating the same Third Party Intellectual Property into any Related Deliverables on the same terms as such Third Party Intellectual Property was incorporated into the first Deliverable.
6.6 Rights in Reports and SARS Data
Notwithstanding the foregoing, SARS shall have sole and exclusive ownership of all SARS Data and all data contained in reports generated by Service Provider, including all Intellectual Property Rights therein.  In addition, and without limiting the generality of the foregoing, Service Provide grants to SARS and the SARS Beneficiaries the same rights in the formats which Service Provider uses to provide SARS reports as Service Provider has granted under Clause 6.3 with respect to Service Provider Intellectual Property generally.
6.7 Source Code

6.7.1 With respect to SARS Intellectual Property created under the Agreement, and any other Service Provider Intellectual Property used or provided in connection with the Services which is required by SARS to use, copy, maintain, support, modify, enhance and create derivative works of, any Deliverable, Service Provider shall provide SARS complete source code, object code and documentation therefore promptly upon SARS’s acceptance of the Deliverable containing such code.
6.7.2 With respect to Third Party Intellectual Property that is used by Service Provider to perform the Services, or incorporated or embedded in any Deliverable, Service Provider shall use Commercially Reasonable Efforts to obtain the source code and arrange for its placement in escrow in accordance with Schedule L (Source Code Escrow Requirements), notwithstanding any decision by SARS to permit the use or provision of the Intellectual Property without source code.
6.8 Required Consents

6.8.1 Service Provider shall be responsible, at its sole cost, for obtaining Required Consents as promptly as is reasonably possible with respect to Intellectual Property that is (a) licensed by SARS from Third Parties, and (b) required for Service Provider to perform the Services in accordance with the Agreement, but only to the extent such Intellectual Property is described in the specifications for the Deliverables.  Notwithstanding the foregoing, Service Provider shall not be responsible for obtaining, or for the cost of obtaining, Required Consents for Third Party Software listed on Schedule M (Third Party Software to Be Provided by SARS) and software acquired by SARS before Effective Date.  
6.8.2 SARS shall be responsible for obtaining other Required Consents at its sole cost.
6.8.3 Pending receipt of such Required Consents and subject to SARS’s prior written approval, Service Provider shall implement such alternative approaches and work-arounds as are necessary to perform the Services in accordance with the terms of this Agreement.
6.9 Residual Knowledge

Nothing contained in this Agreement shall restrict either Party from the use of any ideas, concepts, know-how, methodologies, processes, technologies, algorithms or techniques relating to the Services which such Party retains as mental impressions, provided that in doing so such Party does not breach its obligations under Clause 7 or infringe the Intellectual Property Rights of the other Party or Third Parties who have licensed or provided Intellectual Property to the other Party.
7. CONFIDENTIALITY AND SAFEGUARDING OF DATA
7.1 Return of SARS Data
7.1.1 Upon SARS’s written request, Service Provider shall immediately return to SARS, or destroy, any SARS Data.  In addition, upon SARS’s written request, Service Provider shall promptly furnish to SARS a written certification to the effect that upon the return or destruction of the SARS Data, no such Data is in its possession or under its control, either directly or indirectly.
7.2 Confidentiality

7.2.1 The Parties shall ensure that prior to commencing the performance of the Services all the Service Provider’s personnel involved in the rendering of such Services shall sign the SARS Oath of Secrecy and submit the original thereof to SARS for record keeping purposes.

7.2.2 The Service Provider further in particular undertakes to keep confidential all SARS Confidential Information, which shall have the meaning assigned to it in section 68 of the Tax Administration Act, 2011 (Act No. 28 of 2011) [hereinafter referred to as “TAACT”], as well as Taxpayer Information, which means any information provided by a taxpayer or obtained by SARS in respect of the taxpayer, including biometric information.  In this regard the Service Provider is specifically referred to the Confidentiality of Information provisions contained in Chapter 6 of the TAACT.

7.2.3 SARS and Service Provider acknowledge the great importance of the Confidential Information and recognise that the owner of such Confidential Information may suffer irreparable harm or loss in the event of such information being disclosed or used other than in accordance with the terms of this Agreement.
7.2.4 SARS and Service Provider agree:
(a) except as permitted by this Agreement, neither shall disclose nor publish any Confidential Information in any manner, for any reason or purpose whatsoever without the prior written consent of the owner of the Confidential Information;
(b) except as permitted by this Agreement, neither shall utilise, employ, exploit or in any other manner whatsoever use the Confidential Information for any purpose whatsoever without the prior written consent of the owner of the Confidential Information; and

(c) to take all practical steps, both before and after disclosure, to impress upon its personnel who are given access to Confidential Information the secret and confidential nature thereof.

7.2.5 Each Party shall maintain the confidentiality of the other Party’s Confidential Information, using at least the same efforts as it uses to maintain the confidentiality of its own Confidential Information, and as otherwise required under Applicable Law, the terms of this Agreement, and SARS Oath of Secrecy/Solemn Declaration.
7.2.6 SARS and Service Provider each acknowledge that nothing in this Agreement confers any rights or license to Confidential Information.
7.2.7 In the event of any unauthorised access to, disclosure or loss of, or inability to account for, any Confidential Information, the Party responsible for protecting such Confidential Information shall promptly, at its own expense:
(a) notify the other Party in writing;
(b) describe in detail any accessed materials;

(c) take such actions as may be necessary or reasonably requested by the other Party to minimise the violation; and
(d) cooperate in all reasonable respects with the other Party to minimise the violation and any damage resulting from it, including return any copied or removed materials.
7.2.8 Without limiting the generality of the other provisions of this Clause 7, Service Provider shall restrict the dissemination of SARS’s Confidential Information to only those of the Service Provider Personnel who are actively involved in activities for which use of Confidential Information is authorised and then only on a ‘need to know’ basis.  Service Provider shall initiate, maintain and monitor internal security procedures reasonably acceptable to SARS to prevent unauthorised disclosure by the Service Provider Personnel.

7.2.9 Without limiting the generality of the other provisions of this Clause 7, upon SARS’s written request, Service Provider shall immediately return to the SARS, or destroy, any Confidential Information of SARS in Service Provider’s possession or under its control.  In addition, upon SARS’s written request, Service Provider shall promptly furnish to SARS a written certification to the effect that upon the return or destruction of the Confidential Information, no such Information is in its possession or under its control, either directly or indirectly.
7.3 Disclosure of Confidential Information to Service Provider Personnel and Third Parties

7.3.1 Service Provider shall not give Service Provider Personnel access to any SARS’s Confidential Information unless such Personnel have first executed SARS Oath of Secrecy/Solemn Declaration. A copy of SARS Oath of Secrecy/Solemn Declaration as of the Effective Date is set forth in Schedule H. 
7.3.2 SARS shall be entitled to deny Service Provider Personnel access to SARS Facilities or prevent such personnel from conducting any work in relation to the Services at SARS Facilities, should SARS not be in receipt of a signed undertaking and Oath of Secrecy/Solemn Declaration from such personnel.
7.3.3 Service Provider’s failure to provide the undertaking referred to in Clause 7.3.1 shall in no way detract from the Service Provider’s obligations in terms of this Agreement.
7.3.4 Service Provider shall comply with and shall procure that all Service Provider Personnel comply with all security measures imposed by SARS regarding logical and physical security and access to the SARS Facilities, to the extent that same are of general application to members of SARS’s staff undertaking functions similar to the Services.
7.3.5 Notwithstanding the foregoing, Service Provider may disclose SARS’s Confidential Information to a Subcontractor, and such Subcontractor may disclose such Information to its personnel, where:
(a) such Subcontractor is performing Services under the terms of this Agreement;
(b) such disclosure is necessary or otherwise naturally occurs in the scope of such Subcontractor’s responsibility and the responsibility of its personnel; and
(c) prior to performing any Services or receiving or accessing any SARS’s Confidential Information, the Subcontractor provides to SARS: (i) executed SARS’s Oaths of Secrecy/Solemn Declarations from each of its personnel on the SARS’s account; and (ii) a written agreement by such Subcontractor to comply with the provisions of Clause 6 and this Clause 7.
7.3.6 Notwithstanding the foregoing, SARS may disclose Confidential Information to its Third Party service provider where, prior to such disclosure, the Third Party provides Service Provider a written agreement substantially in accord with Schedule I (Confidentiality and Non-Use Agreement) which shall create a direct obligation on the part of such Third Party to Service Provider. 
7.3.7 Notwithstanding the foregoing, either Party may disclose the Confidential Information of the other to the Arbitration Foundation of Southern Africa or the arbitrators hearing a dispute under Clause 15 to the extent required to exercise its rights under this Agreement.  Notwithstanding the foregoing, SARS may disclose Confidential Information of the Service Provider, and Service Provider may disclose Confidential Information of SARS (other than information relating to taxpayers and traders) to its attorneys or auditors, provided that such disclosure is reasonably required to enable the disclosing Party to conduct its business activities.
7.3.8 In the event that a Party is required to disclose the Confidential Information owned by the other Party or a Third Party in terms of a requirement or request by operation of law, regulation or court order, the Party required to make such disclosure shall:
(a) advise the other Party thereof prior to disclosure, if permitted by the applicable law, regulation or court order;

(b) take such steps to limit the extent of the disclosure to the extent that it lawfully and reasonably practically can;
(c) afford the other Party a reasonable opportunity, if possible, to intervene in the proceedings; and

(d) comply with the other Party’s requests as to the manner and terms of any such disclosure.
8. CHARGES
8.1 Fixed Price for Initial Key Deliverables
Service Provider shall perform all of the Services required to procure, modify, plan, design, develop and implement the Initial Key Deliverables and procure any hardware and software required to implement the Initial Key Deliverables or required to use the Initial Key Deliverables in accordance with the functional and technical specifications, other than Third Party software listed on Schedule M (Third Party Software to be Provided by SARS), for a fixed price of [ZAR X] (the ‘Fixed Price’).  If such Services are performed under more than one Work Order, the fixed price shall be allocated among Work Orders as mutually agreed by the Parties.  The fixed price shall include all of Service Provider’s expenses. Amount to form subject of negotiations between the parties
8.2 Charges for New Deliverables and for Changes to Deliverables including Initial Key Deliverables
8.2.1 Service Provider shall quote a reasonable fixed price for Chargeable Changes to the Initial Key Deliverables, for the services required to procure, modify, plan, design, develop and implement New Deliverables, and for Chargeable Changes to New Deliverables.  Without limiting the generality of the foregoing, such fixed price shall not exceed the market price for such services taking into account the risk associated with and circumstances surrounding the Chargeable Change or provision of the New Deliverable, whichever the case may be.  Such fixed price shall include all of Service Provider’s expenses and VAT.

8.2.2 In the event that SARS and Service Provider cannot agree on a reasonable fixed price under Clause 8.2.1 for New Deliverables, for changes to Initial Key Deliverables, or for changes to New Deliverables, and SARS still desires to have the Service Provider provide the services required to project manage, analyse, develop, implement/deploy, provide quality assurance and maintenance and support, to such New Deliverables, or implement Chargeable Changes, Service Provider shall provide such services and SARS shall pay Service Provider on a time and materials basis with time at the Personnel Rates set forth in Schedule G (Personnel Rates) of this Agreement, and materials at Service Provider’s actual direct cost.  If no Personnel Rate is provided for a required skill set, Service Provider’s rate for such skill set shall be limited to the lower of market rate for such skill set or the Personnel Rate set forth in the Agreement for the skill set closest to such skill set.  Service Provider shall bear in its Personnel Rates, and SARS shall not be responsible for, Service Provider’s expenses (other than the actual direct costs of hardware, Third Party Software and other materials, and travel to the extent reimbursable under Clause 8.7).  Services for which Service Provider’s Charges are determined in accordance with Clause 8.2.1 and this Clause 8.2.2 shall be deemed “Services” and shall be subject to the other provisions of this Agreement.  Service Provider shall not perform any such Services without SARS’s prior written approval.  SARS shall not be obligated to compensate Service Provider for any of such Services performed prior to Service Provider’s receipt of such approval.
8.3 Credits for SARS Resources
Service Provider shall provide a credit to SARS against its Charges for Service Provider’s use of SARS Resources other than Trainees.  Such credit shall be the product of the hours worked by SARS’s personnel and the appropriate Personnel Rate for a person of equivalent skill and experience as set forth in Schedule G (Personnel Rates) of this Agreement.  SARS’s personnel shall keep contemporaneous records showing their time spent working on the Services.  Time shall be kept in quarter hour increments.  Time records shall identify the Services to which the work effort relates.
8.4 Currency
8.4.1 The prices for Services are to be stated, invoiced and paid in South African Rand (ZAR) without adjustment for change in the values of currencies.

8.4.2 Notwithstanding the provisions of Clause 8.4.1, and without limiting the generality of Clause 8.1 for Work Orders providing for Initial Key Deliverables and Clause 8.2 for all other Work Orders, during the course of the negotiation of a Work Order the Parties shall specifically identify the elements of Service Provider’s costs that are to be incurred in a currency other than South African Rand, specify the currency in which such costs are likely to be incurred, determine the maturity date on which such costs are to be incurred, and set out in a Work Order the cost of a forward contract required to hedge Service Provider’s foreign currency risk.  In such case, SARS will reimburse Service Provider for the premium built into the forward contract to reflect the interest rate difference between the maturity date and the spot date of the forward contract, as determined by reference to the currency market in South Africa on the date of execution of a Work Order by SARS.
8.5 Taxes

All Charges shall include all duties and taxes, including Value Added Tax (VAT) or any other similar locally imposed tax.  Service Provider will comply with all SARS’s requirements for invoicing duties and taxes.
If the rate at which VAT is required to be calculated should change during the Term, Charges invoiced from and after the date the change to the VAT rate is effective, shall be adjusted on a Rand for Rand basis to reflect such change.
8.6 Travel and Incidental Expenses

Notwithstanding anything to the contrary herein contained, all Charges shall include Service Provider’s expenses.  Accordingly, SARS will not be obligated to reimburse Service Provider for any such expenses incurred by Service Provider Personnel, including travel expenses other than travel expenses incurred to send Service Provider Personnel to a location outside a sixty (60) kilometre radius of Brooklyn, South Africa at SARS’s written direction.  Service Provider shall provide SARS a reasonable opportunity to make such travel arrangements on Service Provider’s behalf via the normal SARS’s travel procurement process before making its own travel arrangements.
9. INVOICING AND PAYMENT
9.1 Invoicing – Fixed Price Charges

9.1.1 Ninety percent (90%) of the fixed price Charges attributable to a Deliverable shall be allocated among the Payment Milestones and invoiced in the month in which the applicable Payment Milestone is achieved.  For this purpose, the ‘Payment Milestones’ are significant identifiable steps required for the completion of the Deliverable that are set forth in the applicable Work Order.
9.1.2 The remaining ten percent (10%) of the fixed price Charges attributable to a Deliverable shall be invoiced in the month in which the Deliverable is Accepted by SARS.
9.2 Invoicing – Time and Materials Charges
9.2.1 Service Provider Personnel shall keep contemporaneous records showing their time spent working on the Services.  Time records shall specifically identify the Deliverable to which the work effort relates.
9.2.2 Ninety percent (90%) of the time and materials Charges attributable to Services under a Work Order shall be allocated among Payment Milestones and invoiced in the month in which the applicable Payment Milestone is achieved.
9.2.3 The remaining ten percent (10%) of the time and materials Charges attributable to Services under a Work Order shall be invoiced in the month in which the Deliverable is Accepted by SARS in accordance with Clause 4.
9.3 Disputed Charges and Invoicing Errors

9.3.1 If an invoice is identified as incorrect, then Service Provider shall either issue a corrected invoice if the amount has not yet been paid, or make a correction on the invoice for the month following the month in which the incorrect invoice was issued if the amount has been paid; provided, however, that Service Provider will refund any overpayments with interest calculated at the Agreement Interest Rate for the number of days from the date of SARS’s payment to the date of the refund (assuming a 365 day year).  SARS shall not be responsible for paying interest on undercharged amounts, if any.
9.3.2 SARS may withhold payment of Charges that SARS disputes in good faith (or, if the disputed Charges have already been paid, SARS may withhold an equal amount from a later payment), including disputes in respect of an error in an invoice or an amount paid.  Without limiting the generality of the foregoing, if Service Provider fails to successfully complete the work required to achieve a Payment Milestone or deliver a Deliverable ready for Acceptance in a timely fashion, SARS may withhold all subsequent payments under the applicable Work Order until the Payment Milestone has been achieved and such Deliverable Accepted.
9.3.3 If SARS withholds payment of any Charges:

(a) SARS shall promptly notify Service Provider of the Charges that it is disputing; and

(b) the Parties shall promptly address such dispute in accordance with Clause 15 of the Agreement.
9.3.4 If the dispute relates to (or equals, in the case of disputed Charges that have already been paid) only certain of the Charges included on an invoice, then SARS shall pay the undisputed amounts in accordance with Clause 9.1 and Clause 9.2.
9.3.5 If any dispute is resolved or determined in favour of the Service Provider, SARS shall pay any amounts withheld, with interest calculated at the Agreement Interest Rate for the number of days from the due date of payment to the date of actual payment (assuming a 365 day year), within twenty (20) days of final resolution or determination of the said dispute.
9.3.6 SARS may set off any amounts due and payable from Service Provider pursuant to the terms of this Agreement or any Work Order against any amounts payable by SARS to Service Provider on any invoice.  If the amounts payable by Service Provider to SARS exceed the amounts payable by SARS to Service Provider pursuant to an outstanding invoice under this Agreement or any Work Order, then, at SARS’s option, Service Provider shall either issue a credit note for the net amount which SARS may set off against any other invoices rendered by Service Provider, or promptly pay the amount to SARS.
9.4 Payment
9.4.1 Subject to Clause 9.3.2, SARS shall pay amounts owed to Service Provider within twenty (20) Business Days following receipt of an invoice therefore that is accurate and meets the requirements of this Agreement.
9.4.2 All overdue amounts shall bear interest calculated at the Agreement Interest Rate for the number of days from the due date of payment to the date of actual payment (assuming a 365 day year).
10. AUDITS
10.1 SARS Audit Rights
10.1.1 Service Provider shall maintain a complete audit trail of all financial and non-financial transactions under this Agreement and all Work Orders sufficient to permit a complete audit thereof in accordance with this Clause 10.  Service Provider shall provide to SARS, and its internal or external inspectors and auditors, and its regulators (including all government entities having jurisdiction over Service Provider or SARS) access at reasonable times to Service Provider facilities from which Services are actually being performed, to Service Provider Personnel, to Personnel of Service Provider’s Affiliates, and to information, records and documentation relating to the Services for the purpose of performing audits, tests, examinations, and inspections of Service Provider and/or any Subcontractors providing the Services in order to:
(a) verify the accuracy of Charges and invoices;

(b) verify Service Provider’s compliance with the provisions of this Agreement;

(c) audit and inspect the conduct of Service Provider with respect to its operations and procedures relating to the Services or in Service Provider’s performance of the Services;
(d) verify Service Provider’s compliance with SARS’s security practices;

(e) enable SARS to comply with Applicable Law; and

(f) enable SARS to comply with the requirements of any government regulators and other government entities having jurisdiction.

10.1.2 Without limiting the generality of the foregoing, Service Provider shall make all facilities from which the Services are being performed available for inspection by representatives of governmental agencies in compliance with all Applicable Law.
10.2 Audit Restrictions

10.2.1 SARS shall require its auditors, inspectors and regulators to conduct audits in such a fashion so as to not unreasonably interfere with Service Provider’s normal course of business, and to agree to confidentiality provisions substantially similar to those set forth in Clause 7.3.
10.2.2 SARS shall use Commercially Reasonable Efforts to provide Service Provider with reasonable prior written notice of SARS’s audits other than audits arising from SARS’s reasonable suspicion of fraud or data security issues, in which case no notice is required.

10.3 Cooperation

Service Provider shall provide SARS’s auditors, inspectors and regulators such assistance and cooperation as they may reasonably require, including cooperating with SARS’s independent auditors and internal accounting and audit personnel.

10.4 Audits Conducted by Service Provider
Within ten (10) Business Days following receipt, Service Provider will make available to SARS the findings of any review or audit conducted by Service Provider (including its internal and/or external auditors) of Service Provider’s performance under the Agreement or a Work Order.  With respect to audits conducted by Service Provider (including its internal and/or external auditors) of its operations more generally, Service Provider will make available to SARS the findings of any such review or audit to the extent such findings reflect conditions and events that could reasonably be expected to have a material adverse impact on SARS or the Services.
10.5 Remedial Action
10.5.1 Promptly following an audit or inspection by or on behalf of SARS or Service Provider, SARS and Service Provider shall meet to discuss the findings required to be disclosed under Clauses 10.1 and 10.4.  Within twenty (20) Business Days after such meeting, Service Provider shall prepare for SARS’s review and approval a first draft of an appropriate remedial action plan (‘Remedial Action Plan’) to respond to the deficiencies identified in and changes suggested by such finding, if any.  Upon approval of the Remedial Action Plan by SARS, Service Provider shall promptly implement such plan in accordance with any milestones or schedules set forth in such plan.  Service Provider shall not charge SARS for the resources employed or other costs incurred in connection with the implementation of the Remedial Action Plan.
10.5.2 For purposes of clarity, a deficiency solely attributable to a change by SARS to its internal standards shall not be treated as a deficiency for purposes of this Clause 10.5.  Moreover, changes made by Service Provider to its operations or to the Services as a consequence of Service Provider’s implementation of the Remedial Action under Clause 10.5.1 may or may not be Chargeable Changes in accordance with the rules of Clause 3.3 and 8.2.

10.6 Overcharges

If an audit reveals an overcharge, Service Provider shall promptly refund the overcharge in accordance with Clause 9.3.1.
10.7 Records Retention

Service Provider will maintain and provide to SARS upon request access to the records, documents and other information required for SARS to effectively exercise its audit rights under this Clause 10 until the later of (i) three years after expiration or termination of this Agreement, (ii) all pending matters relating to this Agreement (e.g., disputes) are closed, or (iii) such other period as is required by Applicable Law.
11. REPRESENTATIONS AND WARRANTIES
11.1 Operational Deliverables
Service Provider represents and warrants that, subject to the last sentence of this provision, for a period of six (6) months (the ‘Warranty Period’) following Acceptance, each Operational Deliverable and any of its Related Deliverables will operate in accordance with the SARS Business Requirements Document, the functional specifications for such Deliverables and the technical specifications for such Deliverable without Material Errors or Deficiencies.  The terms of this Clause 11.1 shall survive any termination of this Agreement.  The Parties specifically acknowledge and agree that the warranty shall not apply with respect to the business requirements included in the SARS Business Requirements Document that are not reflected in the functional specifications or are included in a modified fashion, but only if the business requirement that is being modified or deleted is specifically identified in the functional specifications by reference to SARS Business Requirements Document, the rationale for the modification or deletion is clearly set forth in such functional specifications, and the modification or deletion is specifically acknowledged and agreed to in writing by the SARS Head of Strategy.  For purposes of clarity, such warranty would nonetheless apply to the modified business requirement or any replacement requirement provided for in the functional specifications.
11.2 Work Standards

Service Provider represents and warrants that it will perform its obligations under this Agreement with promptness and diligence and in a workmanlike manner, in terms of the practices and professional standards used in well-managed operations performing obligations similar to Service Provider’s obligations under this Agreement.  Without limiting the generality of the foregoing, Service Provider shall assign Service Provider Personnel to perform work under the Agreement who are properly trained, qualified and experienced for such work. 
11.3 Safeguarding SARS Data
11.3.1 Service Provider represents and warrants that prior to the execution of any Work Orders under this Agreement, Service Provider shall implement appropriate safeguards against the unauthorised access to, and destruction, loss, or alteration of, SARS Data which is at any time in Service Provider’s possession, which safeguards are (a) acceptable to SARS, (b) no less rigorous than the most rigorous of the practices generally maintained by SARS in respect of such Data, or maintained by Service Provider as of the Effective Date, and (c) that conform to Applicable Law including the Electronic Communications and Transactions Act 25 of 2002.  Service Provider further represents and warrants that it shall maintain such safeguards for so long as it has any SARS Data in its possession.
11.3.2 Service Provider represents and warrants that Service Provider (a) shall not utilise SARS Data for any purpose other than that of rendering the Services under this Agreement, (b) shall not possess or assert any lien or other right against or to SARS Data, (c) shall not sell, assign, lease or otherwise dispose of SARS Data, and (d) shall not commercially exploit SARS Data.
11.4 Non-Infringement

Service Provider represents and warrants that:

11.4.1 it shall perform its responsibilities under the Agreement in a manner that does not infringe, or constitute an infringement or misappropriation of, any patent, copyright, trademark, trade secret or other Intellectual Property Rights or proprietary rights of any Third Party; and
11.4.2 the Deliverables and any other Intellectual Property it provides under this Agreement shall not infringe, or constitute an infringement or misappropriation of, any patent, copyright, trademark, trade secret or other Intellectual Property Rights or proprietary rights of any Third Party.
11.5 Authorisation

11.5.1 Service Provider represents and warrants to SARS that:

(a) it has the requisite corporate power and authority to enter into this Agreement and to carry out the transactions contemplated by this Agreement; and
(b) the execution, delivery and performance of this Agreement and the consummation of the transactions contemplated by this Agreement have been duly authorised and approved by the requisite corporate action on the part of Service Provider.
11.5.2 SARS represents and warrants to Service Provider that:

(a) it has the requisite power and authority to enter into this Agreement and to carry out the transactions contemplated by this Agreement; and
(b) the execution, delivery and performance of this Agreement and the consummation of the transactions contemplated by this Agreement have been duly authorised and approved by the requisite action on the part of SARS.
11.6 Inducements

Each Party represents and warrants to the other that it has not violated any Applicable Laws or policies of the other of which it has been given notice, regarding the offering of unlawful inducements in connection with this Agreement.
11.7 Viruses

Service Provider shall use Commercially Reasonable Efforts to ensure that no Viruses or similar items are coded or introduced into the Deliverables or SARS’s systems during the performance of any Services by Service Provider Personnel.  In the event that Virus is coded or introduced or coded by Service Provider Personnel, to the extent commercially reasonable, Service Provider shall at no additional charge, assist SARS to reduce the effects of the Virus and, if the Virus causes a loss of operational efficiency or loss of data, to mitigate and restore such losses.
11.8 Disabling Code

Service Provider represents and warrants that:
11.8.1 without the consent of SARS, Service Provider shall not insert, or authorise Third Parties to insert, into an Operational Deliverable, any code that would have the effect of disabling, impairing or otherwise shutting down all or any portion of the Operational Deliverable, other than code provided by SARS, and any code acquired by Service Provider on SARS’s behalf and with SARS’s approval, provided that in the case of code acquired by Service Provider on SARS’s behalf, Service Provider has (a) informed SARS of the presence of such code prior to obtaining SARS’s approval of the acquisition thereof, and (b) other than with respect to Oracle, Microsoft, IBM and Adobe, used Commercially Reasonable Efforts to have any such code deleted or disabled by the licensor thereof; and
11.8.2 with respect to any disabling code that may be part of an Operational Deliverable, Service Provider shall not invoke, or authorise a Third Party to invoke, such disabling code at any time, including upon expiration or termination of this Agreement or a Work Order for any reason, without SARS’s consent.
11.9 Tax Compliance
11.9.1 Service Provider represents and warrants that as of the Effective Date it is in compliance with, and throughout the Term it shall remain in compliance with, all Applicable Laws relating to taxation in South Africa.  Service Provider further represents and warrants that Service Provider shall deliver to SARS on the Effective Date and each anniversary thereof during the Term a valid tax clearance certificate issued for the then-current year.
11.10 Customs Compliance

Service Provider represents and warrants that as of the Effective Date it is in compliance with, and throughout the Term it shall remain in compliance with, all Applicable Laws relating to the importation and exportation of goods and Intellectual Property.

11.11 BBBEE

11.11.1 The Service Provider acknowledges that Broad-Based Black Economic Empowerment is a business and social imperative in order to achieve a non-racial, non-sexist and equitable society in South-Africa.

11.11.2 In pursuance of this objective the Service Provider commits and warrants to comply in all respects with the requirements of the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003) (hereafter referred to as the BBBEE Act) as amended from time to time, and the Codes of Good Practice issued in terms of the BBBEE Act.

11.11.3 Upon signature of this Agreement and one (1) calendar month after the expiry of a current certificate for a particular year, the Service Provider shall provide SARS with a certified copy of its BEE rating status from an agency accredited by the South African National Accreditation System (“SANAS”) or the Independent Regulatory Board of Auditors (“IRBA”).

11.11.4 During the currency of this Agreement (including any extension or renewal hereof which may apply), the Service Provider shall use reasonable endeavours to maintain and improve its current BBBEE rating status.

11.11.5 A failure to provide a certified copy of its BEE rating status or a failure to comply with provisions of this clause will entitle SARS to terminate the Agreement by giving the Service Provider one (1) month's written notice.

11.11.6 
If at any time during the Term, Service Provider has reason to believe that it is likely to fail, or fails, to meet the requirements of Clause 11.11.14 due to a change in the laws and regulations referenced in Clause 11.11.12, it shall (a) immediately inform SARS of the fact, and (b) have [a period to be agreed after meeting with Roland] from the date of any failure to cure such failure and establish that it has done so to SARS reasonable satisfaction.
11.12 Pass-Through Warranties

Without limiting the generality of its other warranty obligations under this Agreement, with respect to components of Operational Deliverables purchased by Service Provider from Third Parties, Service Provider will pass through to SARS any warranty provided by such Third Party except to the extent prohibited by the terms of such warranty.  Service Provider will not take, and will ensure that none of the Service Provider Personnel takes any action or fail to take any action that may result in the cancellation of any such warranties.
11.12.1 
SARS specifically acknowledges and agrees that Service Provider may utilize the services provided by Third Party licensors of software under warranties and maintenance arrangements that SARS may have with them to aid it to meet its obligations under Clause 11.1.  Notwithstanding the foregoing, Service Provider shall be under no obligation to procure warranty or maintenance services from such Third Parties except as expressly set forth in the applicable Work Order.

12. INSURANCE AND RISK OF LOSS
12.1 Insurance.

12.1.1 Service Provider shall on and after a Work Order Commencement Date of the first Work Order have and maintain in force, at its cost, adequate insurance coverage, including:
(a) Commercial General Liability Insurance, in accordance with the Service Provider’s insurance cover as of Effective Date as disclosed to SARS and attached hereto as Schedule N (Service Provider’s Insurance Policy), affording cover of ten million Rand (ZAR10 000 000,00).
(b) Such additional insurance cover as SARS may from time to time during the Term reasonably require Service Provider to obtain, provided that Service Provider shall be entitled to require SARS to pay the actual cost incurred by it in obtaining such insurance cover, on a pass through basis; and provided further that Service Provider shall use such insurer as SARS may prescribe, in order to obtain the most cost effective insurance cover.

12.2 Risk of Loss

Each Party shall be responsible for risk of loss of, and damage to, any hardware or other asset of the other in its possession or under its control.  Any hardware in the possession or control of Service Provider’s Subcontractors or agents (including couriers, freight companies and the like) shall be deemed to be under the control of the Service Provider.
13. INDEMNITIES
13.1 Indemnity by Service Provider
Service Provider hereby indemnifies, holds harmless and agrees to defend SARS, SARS Beneficiaries, and all of their officers, employees, agents, successors, and assigns, from any and all Losses arising from or in connection with, any of the following:
13.1.1 Third Party claims attributable to any breach of the provisions of the Agreement by the Service Provider;

13.1.2 Third Party claims arising from Service Provider’s breach of an agreement between Service Provider and a Subcontractor or supplier (including claims by the Subcontractor or supplier);
13.1.3 Third Party claims attributable to theft, fraud or other unlawful activity or any negligent, wilful or fraudulent conduct by Service Provider or Service Provider Personnel, and claims attributable to errors or omissions, but not claims by taxpayers with respect to their tax affairs including clearance certificates, refunds, interest, penalties and the like;
13.1.4 Third Party claims of infringement of any patent, trade secret, trademark, copyright or Intellectual Property Rights or proprietary rights, based on the Deliverables or any other materials or Intellectual Property provided or used by Service Provider;
13.1.5 Third Party claims arising from or related to the death or bodily injury of any agent, employee, business invitee, or business visitor or other person caused by the negligent conduct of Service Provider or the Service Provider Personnel;
13.1.6 Third Party claims arising from damage to property owned or leased by SARS or a third party caused by the acts or omissions of Service Provider; and
13.1.7 Third Party claims, demands, charges, actions causes of action, or other proceedings asserted against SARS but resulting from an act or omission of Service Provider in its capacity as an employer of a person.

13.2 Indemnity by SARS
SARS hereby indemnifies, holds harmless and agrees to defend Service Provider and its Affiliates and their respective officers, directors, employees, agents, successors, and assigns, from any and all Losses arising from, or in connection with, any of the following:
13.2.1 Third Party claims attributable to SARS’s breach of its obligations with respect to Clause 7.2; and
13.2.2 Third Party claims arising from or related to the death or bodily injury of any agent, employee, business invitee, or business visitor or other person caused by the delictual conduct of SARS or SARS’s personnel.
13.3 Infringement

If a Deliverable or any component of a Deliverable becomes, or in Service Provider’s reasonable opinion is likely to become, the subject of an infringement or misappropriation claim or proceeding, Service Provider shall, in addition to indemnifying SARS as provided in Clause 13.1 and to the other rights SARS may have under this Agreement or otherwise, promptly take the following actions, at no additional charge to SARS, in the listed order of priority:
13.3.1 secure the right to continue using the component or Deliverable;
13.3.2 replace or modify the component or Deliverable to make it non-infringing, provided that replacement or modification must not degrade performance or quality or utility of the Deliverable or increase SARS’s costs including the cost of maintaining and supporting the Deliverable; or
13.3.3 remove the component or Deliverable, in which case Service Provider’s Charges shall be equitably adjusted to reflect such removal and Service Provider shall refund to SARS the portion of the Charge paid by SARS for the affected component or Deliverable thereof reflecting the loss in value to SARS arising from the removal.
13.4 Indemnification Procedures

With respect to Third Party claims, the following procedures shall apply:

13.4.1 Promptly after receipt by any entity entitled to indemnification under this Clause 13 of notice of the commencement or threatened commencement of any civil, criminal, administrative, or investigative action or proceeding involving a claim in respect of which the indemnitee may seek indemnification in terms of this Clause 13, the indemnitee shall notify the indemnitor of such claim in writing.  No failure to so notify an indemnitor shall relieve the indemnitor of its obligations under this Agreement except to the extent that it can demonstrate damages attributable to such failure.  Within fifteen (15) Business Days after receipt of notice from the indemnitee relating to any claim, but to the extent possible not later than ten (10) Business Days before the date on which any response to a complaint or summons is due, the indemnitor shall notify the indemnitee in writing if the indemnitor elects to assume control of the defence and settlement of that claim (a ‘Notice of Election’).
13.4.2 If the indemnitor delivers a Notice of Election relating to any claim within the required notice period, the indemnitor shall be entitled to have sole control over the defence and settlement of such claim; provided that (i) the indemnitee shall be entitled to participate in the defence of such claim and to employ counsel at its own expense to assist in the handling of such claim; and (ii)the indemnitor shall obtain the prior approval of the indemnitee for any non-monetary terms (which shall not be unreasonably delayed or withheld) before entering into any settlement of such claim or ceasing to defend against such claim if such proposed settlement could have a material adverse impact on the indemnitee including on its reputation.
13.4.3 After the indemnitor has delivered a Notice of Election relating to any claim in terms of the preceding paragraph, the indemnitor shall not be liable to the indemnitee for any legal expenses incurred by the indemnitee in connection with the defence of that claim.  In addition, the indemnitor shall not be required to indemnify the indemnitee for any amount paid or payable by the indemnitee in the settlement of any claim for which the indemnitor has delivered a timely Notice of Election if such amount was agreed to without the consent of the indemnitor.
13.4.4 If the indemnitor does not deliver a Notice of Election relating to any claim within the required notice period, the indemnitee shall have the right to defend the claim in such manner as it may deem appropriate, at the cost and expense of the indemnitor.  The indemnitor shall promptly reimburse the indemnitee for all such costs and expenses.
14. LIABILITY
14.1 General Intent.

Subject to the specific provisions of this Clause 14, it is the intent of the Parties that each Party shall be liable to the other Party for any actual damages incurred by such Party as a result of the other Party’s failure to perform its obligations in the manner required by this Agreement.
14.2 Liability Restrictions.

14.2.1 Subject to Clause 14.2.3 below, in no event shall a Party be liable for indirect or consequential damages, even if such Party has been advised of the possibility of such damages in advance and whether same are foreseeable or not.
14.2.2 Subject to Clause 14.2.3, each Party’s liability to the other in respect of actual damages shall be limited to an amount equal to the amounts paid by SARS under the Agreement as of the date the last of the events giving rise to the claim arose.  For clarity, this amount shall be calculated on an aggregate basis by reference to all Work Orders and Change Orders executed under this Agreement on or before the day the claim for damages arose.  Notwithstanding the foregoing Service Provider’s liability under this Clause 14.2.2 during the first year of the Term shall not be less than the sum of Ten Million Rand (ZAR 10,000,000).
14.2.3 The limitations set out in Clauses 14.2.1 and 14.2.2 shall not apply with respect to:
(a) damages occasioned by the wilful misconduct or gross negligence of a Party;
(b) damages occasioned by a breach by a Party of Clause 7.2;
(c) damages occasioned by a breach by Service Provider of Clause 11;

(d) damages occasioned by a Party’s breach of its obligations set out in Clause 17.4.2;
(e) damages occasioned by improper or wrongful termination of this Agreement by Service Provider in whole or in part or abandonment by Service Provider of some or all of its obligations hereunder;
(f) claims of personal injury, including indemnification for a Third Party personal injury claim;
(g) amounts covered by insurance under Clause 12.1 by Service Provider’s insurance carriers to the extent of the coverage required under Clause 12;
(h) Losses occasioned by a claim against which Service Provider indemnifies SARS;
(i) Losses occasioned by a claim against which SARS indemnifies Service Provider; and
(j) Charges properly owed by SARS to Service Provider.
14.2.4 Each Party shall have a duty to mitigate its damages arising from the other Party’s breach of the Agreement.
14.2.5 Nothing herein contained shall limit the rights of SARS set out in Clause 16, including in particular the right to the refund and the payment contemplated in Clause 16.3, or the rights to refunds and payments under Clause 4.4.1(a) to 4.4.1(c).
14.3 Force Majeure.
14.3.1 Neither Party shall be liable for any default or delay in the performance of its obligations under this Agreement if and to the extent: (i) the default or delay is caused, directly or indirectly, by fire, flood, elements of nature, or any other ‘Act of God’ beyond the reasonable control of the Party; and (ii) the non-performing party is without fault and the default or delay could not have been prevented by reasonable precautions (a ‘Force Majeure Event’).  Subject to Clause 14.3.2, if there is a Force Majeure Event, the non-performing Party is excused from further performance for as long as such circumstances prevail and the Party continues to use its Commercially Reasonable Efforts to recommence performance.  Any Party so delayed shall promptly notify the Party to whom performance is due and describe the circumstances causing the delay. 
14.3.2 If a Force Majeure Event substantially prevents or delays delivery of a Deliverable for more than thirty (30) Business Days (or such longer period as SARS may agree in its sole discretion), then at SARS’s option, SARS may cancel the underlying Work Order for the Deliverable as of a date specified by SARS.  Service Provider shall be entitled to retain any amounts paid for Deliverables under such Work Order that have already been Accepted by SARS.  
14.3.3 For purposes of clarity, in the event a Party fails to perform a task (e.g., SARS’s performance of a Retained Responsibility) or achieve a milestone (e.g., Service Provider achieving Acceptance of a Deliverable) on or before the date required under this Agreement due to a force majeure event, such date and each date required under the Agreement thereafter shall be extended on a day for day basis for as long as the circumstances giving rise to the Force Majeure Event prevail and the Party continues to use its Commercially Reasonable Efforts to achieve performance by the date required under the Agreement.  Any Party so delayed shall promptly notify the Party to whom performance is due and describe the circumstances causing the delay. 
14.3.4 A termination or cancellation of a Work Order under Clause 14.3.2 shall not be treated as a termination for convenience.
14.3.5 SARS shall not be responsible for any Charges for Services that are not performed, including as a result of a Force Majeure Event.
14.3.6 A performance failure of a Service Provider’s Subcontractor shall not be a Force Majeure Event for Service Provider unless the Subcontractor’s performance failure was caused by a Force Majeure Event.
15. DISPUTE RESOLUTION
15.1 Generally

Any dispute between the Parties arising out of or relating to this Agreement, including with respect to the interpretation of any provision of this Agreement and with respect to the performance by Service Provider or SARS, shall be finally settled as provided in this Clause 15.
15.2 Informal Dispute Resolution.

15.2.1 Prior to the initiation of formal dispute resolution procedures, the Parties shall first attempt to resolve their dispute informally in accordance with the procedure set forth in this Clause 15.2.

15.2.2 Upon the written request of a Party, any dispute, which arises between the Parties, shall be referred to a joint committee of the SARS Programme Manager and the Service Provider CRM.  The joint committee shall meet as often as the Parties reasonably deem necessary in order to gather and furnish to the other all information with respect to the matter in issue that the Parties believe to be appropriate and germane in connection with its resolution.

15.2.3 The SARS Programme Manager and the Service Provider CRM shall discuss the problem and attempt to resolve the dispute without the necessity of any formal proceeding.  During the course of discussion, all reasonable requests made by one Party to another for non-privileged information, reasonably related to this Agreement, shall be honoured in order that each of the Parties may be fully advised of the other Party’s position.  The specific format for the discussions shall be left to the discretion of the relationship managers.

15.2.4 Formal proceedings for the resolution of a dispute may not be commenced until the earlier of: (i) the SARS Programme Manager and the Service Provider CRM conclude in good faith that amicable resolution through continued negotiation of the matter does not appear likely; or (ii) ten (10) Business Days after the initial written request to inform the other party’s relationship manager pursuant to Clause 15.2.2 (this period shall be deemed to run notwithstanding any claim that the process described in this Clause 15.2 was not followed or completed).
15.2.5 This Clause 15.2 shall not preclude either Party from obtaining interim relief on an urgent basis from a court of competent jurisdiction pending the decision of the arbitrator.
15.3 Formal Dispute Resolution.
15.3.1 Any dispute of whatsoever nature which arises out of or in connection with this Agreement, including any dispute as to the validity, existence, enforceability, interpretation, application, implementation, breach, termination or cancellation of this Agreement or as to the Parties’ rights and/or obligations in terms of this Agreement or in connection with any documents furnished by the Parties in terms of this Agreement, which is not resolved in the manner referred to in Clause 15.2, shall be submitted to binding arbitration before a single arbitrator in terms of this Clause 15.3 and, except as otherwise provided herein, the rules for the time being as stipulated by the Arbitration Foundation of Southern Africa.
15.3.2 This Clause 15.3 shall not preclude either Party from obtaining urgent or interim relief from the High Court of South Africa or any other competent organs of state created for the specific purpose of regulating the business or industry activities in which the Parties are engaged. 
15.3.3 The arbitrator shall, if the dispute is:

(a) primarily an accounting matter, be an independent practising accountant of not less than ten (10) years’ standing as such;
(b) primarily an technical matter, be an independent technical expert with at least ten (10) years’ experience in technology; or
(c) primarily a legal matter, be an attorney of not less than ten (10) years’ standing as such or a practising senior counsel.

15.3.4 Such arbitrator shall be agreed upon in writing by the Parties; provided that if the Parties do not, within three (3) Business Days after the date on which the arbitration is demanded, agree in writing as to the nature of the dispute and the identity of the arbitrator, the arbitrator shall, irrespective of the nature of the dispute, be appointed by the Chairman of the Arbitration Foundation of Southern Africa or its successor-in-title upon request by either Party to make such appointment after expiry of such three (3) Business Days.  The agreement on the arbitration by the Parties and on the appointment under the preceding sentence shall be final and conclusive and may not subsequently be challenged on any grounds by either Party.
15.3.5 The arbitration shall be held as quickly as possible after it is demanded with a view to its being completed within twenty (20) Business Days after it has been so demanded.

15.3.6 Promptly after the arbitrator has been appointed, either Party shall be entitled to call upon the arbitrator to fix a date when and where the arbitration proceedings shall be held and to settle the procedure and manner in which the arbitration proceedings shall be held.  The arbitration proceedings shall be held in Pretoria, Republic of South Africa.
15.3.7 The Parties shall direct the arbitrator to allocate the costs of the arbitration in the manner the arbitrator deems appropriate.

15.3.8 Any order or award that may be made by the arbitrator:

(a) absent manifest error, shall be final and binding;

(b) shall be carried into effect; and

(c) may be made an order of any competent court.
15.3.9 This Clause 15.3 constitutes an irrevocable consent by the Parties to any proceedings in terms hereof.

15.3.10 
To the extent that under this terms of this Clause 15.3, a Party is entitled to resort to the High Court of South Africa, each of the Parties hereby irrevocably submits to the jurisdiction of the North Gauteng High Court of South Africa for the institution and hearing of any legal proceedings permitted under this Section 15.3.
15.4 Continued Performance

Subject to SARS’s right to withhold payment of amounts it disputes in good faith under Clause 9.3 and to terminate the Agreement or any Work Order, each Party agrees to continue performing its obligations under this Agreement while any dispute is being resolved.
16. TERMINATION
16.1 Termination By SARS for Cause

16.1.1 SARS may, by giving notice to Service Provider, terminate for cause one or more Work Orders or Change Orders in whole or in part, or this Agreement and all Work Orders and Change Orders, as of a date specified in the notice of termination in the event that Service Provider:
(a) breaches a material obligation under this Agreement including a Work Order or Change Order, which breach is not cured within twenty (20) Business Days after notice of breach from SARS to Service Provider, including a breach of Clauses 6 or 7;
(b) commits numerous breaches of one or more Work Orders that collectively constitute a material breach.
16.1.2  In the event SARS elects to terminate Service Provider for cause under Section 16.1.1, SARS may elect in its sole discretion to:

(a) retain the Deliverables that Service Provider has already provided to SARS.  In such event, SARS shall have no liability to Service Provider with respect to such termination including for termination fees, other than for Service Provider’s Charges under Clause 8 for Services actually rendered with respect to the Deliverables SARS retains in accordance with the requirements of the Agreement prior to the effective date of the termination.

(b)  (i) develop and implement a reasonable plan for the orderly removal from production of the Initial Key Deliverables already provided by Service Provider, and all Related Deliverables provided by, or procured on SARS’s behalf by, Service Provider, and for the return of such Deliverables to Service Provider; and (ii) develop and implement a reasonable plan for the orderly removal from production of some or all of the Refundable Hardware and Refundable Software, and for the transfer of such Hardware and Software to Service Provider.  In such case, and without limiting the generality of SARS other rights and remedies under the Agreement, simultaneously with the return to Service Provider of such Deliverables and the transfer to Service Provider of such Hardware and Software, Service Provider shall promptly make refunds and payments to SARS in accordance with rules of Clause 4.4.1(b) and 4.4.1(c).]

16.1.3 In the event that a purported termination by SARS for cause under Clause 16.1 is determined by a competent authority not to be properly a termination under Clause 16.1, then such termination by SARS shall be deemed to be a termination for convenience under Clause 16.4.
16.2 Termination By SARS for Change of Control of Service Provider
SARS may, by giving notice to Service Provider, terminate the Agreement, one or more Work Orders, or one or more Change Orders, as of a date specified in the notice of termination in the event that Service Provider sells all or substantially all of its assets , or undergoes a Change of Control other than by reason of a transfer from one shareholder of Service Provider as of the Effective Date to another shareholder as of such Date, or as required to comply with BBEEE requirements as implemented by SARS in its procurement policies, without SARS’s prior approval which decision shall not be unreasonably delayed, but only if SARS exercises its right to terminate within six months of the occurrence of the event giving rise to such right.  For this purpose a Change of Control shall be deemed to have occurred in circumstances where any person (whether natural, juristic or otherwise) acquires the ability, by virtue of ownership, rights of appointment, voting rights, management agreement, or agreement of any kind, to control or direct, directly or indirectly, the board or executive body or decision making process or management of the Service Provider. 
Termination by SARS for Failure of Fixed Price for Initial Key Deliverables
16.2.1 The Parties contemplate that SARS will contract for the Initial Key Deliverables and any Related Deliverables in more than one Work Order.  In the event that, after a reasonable effort, SARS and Service Provider cannot agree on the Charges, Payment Milestones, Services or timeline for any Work Order providing for Services with respect to the Initial Key Deliverables and any Related Deliverables, SARS may 
(a)  by notice pursuant to Clause 17.5, elect in its sole discretion to terminate the Agreement.  In such event SARS shall develop and implement a reasonable plan for the orderly removal from production of the Initial Key Deliverables already provided by Service Provider, and all Related Deliverables provided by, or procured on SARS’s behalf by, Service Provider, and for the return of such Deliverables to Service Provider.  In such case, simultaneously with SARS’s return to Service Provider of such Deliverables, Service Provider shall refund all of SARS’s payments under Work Orders under which such items were provided, less amounts attributable to Third Party hardware and software acquired by Service Provider on SARS’s behalf; and

(b) develop and implement a reasonable plan for the orderly removal from production of Refundable Hardware and Refundable Software, and for the transfer of such Hardware and Software to Service Provider.  In such case, simultaneously with SARS’s transfer to Service Provider of such Hardware and Software, Service Provider shall pay to SARS an amount equal to the amount paid by SARS to Service Provider or a Third Party for such Hardware and Software.  Notwithstanding anything to the contrary herein contained, Service Provider shall not be obligated to pay to SARS under this Clause [16.3.1(b)] an amount in excess of ZAR 20,000,000; or 
(c) by notice pursuant to Clause 17.5, elect, in its sole discretion, to terminate the Agreement but retain the Initial Key Deliverables and any Related Deliverables that Service Provider has already provided to SARS.  In such event, SARS shall have no liability to Service Provider with respect to such termination including for termination fees, other than for Service Provider’s Charges under Clause 8 for Services actually rendered with respect to the Deliverables SARS retains in accordance with the requirements of the Agreement prior to the effective date of the termination.
(d) In the event that SARS elects to terminate under Clause 16.2.1(a), from and after the date of SARS’s election and until payment by Service Provider to SARS of the amount required to be paid to SARS under this provision or such lesser amount as SARS may in its sole discretion agree, Service Provider shall not accelerate payment of any debt, incur any expenditure other than in the ordinary course of its business, reduce its share capital, voluntarily seek reorganization or liquidation, seek any compromise with its creditors other than SARS, and/or pay any dividends without SARS’s consent which SARS may give or withhold in its sole discretion.
(e) To the extent a failure to achieve Acceptance of all Initial Key Deliverables and their Related Deliverables by the date therefore set forth in a Work Order is attributable to an act or omission of Service Provider in performing the Services,  SARS  shall elect whether or not to terminate the agreement. 
(f) For purposes of clarity, and notwithstanding the foregoing, Service Provider shall not be required to refund any maintenance fees paid by SARS to Service Provider or any amounts paid by SARS to Service Provider under Clause 3.7.
16.2.2 Notwithstanding the foregoing, if at any time during the Term, Service Provider materially abandons its efforts to produce or achieve Acceptance of one or more Operational Deliverables or any Related Deliverables, SARS may elect in its sole discretion to (i) develop and implement a reasonable plan for the orderly removal from production of the Initial Key Deliverables already provided by Service Provider, and all Related Deliverables provided by, or procured on SARS’s behalf by, Service Provider, and for the return of such Deliverables to Service Provider; (ii) develop and implement a reasonable plan for the orderly removal from production of some or all of the Refundable Hardware and Refundable Software, and for the transfer of such Hardware and Software to Service Provider.  In such case, and without limiting the generality of SARS’s other rights and remedies under the Agreement, simultaneously with the return to Service Provider of such Deliverables and the transfer to Service Provider of such Hardware and Software, Service Provider shall promptly make refunds and payments to SARS in accordance with rules of Clause 4.4.1(b) and 4.4.1(c).

16.3 Termination for Cause by Service Provider

16.3.1 In the event that SARS fails to pay Service Provider when due any undisputed amounts, or fails to pay any amounts that have been finally adjudged to be due under this Agreement or a Work Order, and SARS fails to make such payment within sixty (60) Business Days of notice from Service Provider of the failure to make such payment, then Service Provider may, by giving notice to SARS, terminate this Agreement or Work Order as of a date specified in the notice of termination.
16.3.2 Service Provider shall have no other rights to terminate the Agreement for cause or otherwise.
16.4 Termination for Convenience by SARS
16.4.1 SARS may terminate this Agreement and/or one or more Work Orders in whole or in part for convenience and without cause at any time by giving Service Provider at least sixty (60) Business Days’ prior notice (which notice may be given at any time on or after the Effective Date) designating the termination date.  
16.4.2 SARS shall have no liability to Service Provider with respect to a termination under Clause 16.5, other than Service Provider’s Charges under Clause 8 for Services actually rendered in accordance with the requirements of the Agreement prior to the effective date of the termination.  
16.4.3 In the event of a termination for convenience, the amount paid by SARS to Service Provider with respect to the sixty (60) Business Day notice period under Clause 16.4.1 shall be an amount equal to the sum of the Per Person Termination Fee for each of the Service Provider Personnel performing the Services under the Agreement or under the Work Order(s) being terminated, whichever the case may be, as of the date SARS issues its notice under Clause 16.6.1.  The Per Person Termination Fee shall be the product of the applicable per day Personnel Rate set forth on Schedule G (Personnel Rates) and the number of days such individual remains on SARS’s account, but not in excess of the sixty (60) Business Day period referenced in Clauses 16.6  During such period Service Provider shall use Commercially Reasonable Efforts to redeploy its personnel as soon as possible except to the extent SARS requires that certain Service Provider Personnel continue to provide Services during that period 
16.5 Extension of Termination Effective Date

Without limiting the generality of SARS’s rights under Clause 2, provided SARS has paid all amounts due to Service Provider other than amounts disputed in accordance with Clause 9.3, SARS shall have one option to elect not later than forty (40) Business Days Business Days in the case of a termination for cause) prior to the expiration or termination of the Agreement or a Work Order, to require that Service Provider continue to perform some or all of the Services for a fixed term of up to one hundred twenty (120) Business Days following the effective date of expiration or termination of the Agreement on the terms, in effect immediately prior to the termination or expiration of the Agreement.
16.6 Disengagement Assistance

Commencing sixty (60) Business Days prior to the expiration of this Agreement or any Work Order, or commencing upon any notice of termination (including notice of a termination by Service Provider), and continuing through the effective date of expiration (as such effective date may be extended in accordance with this Agreement), or, if applicable, through the effective date of termination (as such effective date may be extended in terms of this Agreement), and for up to sixty (60) Business Days after such date, Service Provider shall provide to SARS, or at SARS’s request to SARS’s designee, such assistance as SARS may reasonably request to facilitate the transition of the Services to SARS or its designee in as a seamless a manner as possible (‘Disengagement Assistance’).  Without limiting the generality of the foregoing, Service Provider shall deliver to SARS such information as SARS may reasonably request (e.g. maintenance and training records, Documentation) on the date reasonably specified by SARS.  Assistance provided under this Clause 16.6 shall be on a time and materials basis with time charged at the Personnel Rates.
16.7 Transition

Commencing from Effective Date of the Agreement, the Service Provider shall, for a period of 12 (twelve) months, as shall be agreed by the parties, or as contained in the transition plan, take up transition services which services shall be properly documented, agreed to and signed by the parties.
17. Integrity and Security Competence 

17.1 Background Verification

17.1.1 As a confirmation of a the Service Provider Personnel’s citizenship, criminal record status, credit-worthiness, academic qualifications and membership of professional associations, the Service Provider shall conduct a background vetting on every Service Provider’s Personnel whom it intends to delegate/assign to SARS for the fulfilment of its obligations in terms of this Agreement.  

17.1.2 The Service Provider shall provide SARS with a screening report for each member of its Personnel referred to in clause 17.1.1  above prior to Commencement Date, or where it is impossible to provide the report prior to Commencement Date, the Service Provider shall refrain from delegating a Service Provider Personnel for this purpose without it first providing such a report to SARS.

17.1.3 The screening reports referred to in clause 17.1.2 above, shall be issued by a reputable screening agency acceptable to SARS agreed to between the Parties prior to Commencement Date.

17.1.4 The validity of such screening reports referred to in clause 17.1.2 shall not be older than 12 (twelve) months as at Commencement Date and shall be updated as reasonably required by SARS from time to time.

17.1.5 The Service Provider shall provide SARS with suitable, fit and proper Service Provider Personnel as a replacement of the individual member whose updated report reveals evidence that he/she no longer meets SARS’s integrity and security competence requirements. 

17.1.6 The report referred to in clause 17.1.2 above must include the verification of the following, amongst others: 

17.1.6.1
Citizenship, including residency status 

17.1.6.2
Criminal activity report

17.1.6.3
Credit record  

17.1.6.4
Academic qualifications including matric certificate or equivalent record 

17.1.6.5Professional association memberships

17.1.6.6SARS reserves the right to verify any such report(s) provided by the Service Provider. 

18. Security Competence

The Service Provider Personnel delegated/assigned to provide the Services to SARS in terms of this Agreement who have access, or who are reasonably expected to have access, to SARS’s Confidential Information or SARS’s restricted areas shall at all times during the subsistence of this Agreement, be subject to SARS policies and
19. GENERAL
19.1 Binding Nature and Assignment

This Agreement shall be binding on the Parties hereto and their respective successors and assigns.  Neither Party may, or shall have the power to, assign this Agreement without the consent of the other, except that SARS may assign its rights and obligations under this Agreement without the approval of Service Provider to another Governmental Entity.
19.2 Non-Solicitation

If, during the Term, and for a period of one (1) year thereafter, a Party (the ‘New Employer’) hires (whether directly or indirectly and in whatsoever capacity) an employee of the other who is involved in the provision, acquisition and support of the Services, the New Employer shall pay to the other Party an amount equal to the product of the employee’s actual monthly salary and three (3).
19.3 Entire Agreement; Amendment

19.3.1 Subject to Clause 1.4, this Agreement, including any Schedules, Appendices and Attachments referred to herein and attached hereto and any Work Orders or Change Orders approved by SARS, each of which is incorporated herein for all purposes, constitutes the entire agreement between the Parties with respect to the subject matter hereof and supersedes all prior agreements, whether written or oral, with respect to the subject matter contained in this Agreement.
19.3.2 No change, waiver, or discharge hereof shall be valid unless in writing and signed by an authorised representative of the Party against which such change, waiver, or discharge is sought to be enforced.
19.4 Compliance with Applicable Laws.

19.4.1 Governing Law.  This Agreement shall in all respects (including its existence, validity, interpretation, implementation, termination and enforcement) be governed by the laws of the Republic of South Africa which is applicable to agreements executed and wholly performed within the Republic of South Africa.
19.4.2 General Obligation.  Service Provider shall (i) take such steps as are required for the Services and Deliverables to comply with all Applicable Laws; (ii) perform its obligations in a manner that complies with all Applicable Laws; (iii) identify and procure on a Pass-Through Expense Basis required licenses, permits, certificates, approvals and inspections required for it to perform the Services including for the purchase, sale, importation, modification, improvement, development, installation and integration of the Deliverables; and (iv) use Commercially Reasonable Efforts to identify any licenses and permits required for SARS to use the Deliverables.
19.4.3 SARS’s Rules and Regulations.  Service Provider shall perform its obligations in a manner that complies with SARS’s safety, security, environmental and health rules and regulations as from time to time identified by SARS to Service Provider.
19.4.4 Licenses and Permits.  Except as otherwise expressly set forth in this Agreement, Service Provider shall be responsible for obtaining all applicable licenses, authorizations, approvals, certifications, registrations, and permits required in connection with the performance of the Services and to otherwise carry out its obligations hereunder, and shall have financial responsibility for, and shall pay, all fees and taxes associated with such licenses, authorizations and permits.

19.4.5 Monitoring and Changes to Law.
(a) Service Provider shall monitor Applicable Laws that apply to Third Party Service Providers of goods and services generally, companies in South Africa generally, providers of technology services and software generally and identify any proposed changes to Applicable Law.
(b) Upon identifying or being notified by SARS of a change or proposed change described in Clause 17.4.5(a), Service Provider shall promptly analyse the impact of such change or proposed change on the Services, notify SARS of such impact, and propose to SARS changes to the Services, if any, that are, or in the case of a proposed change may be, required.  SARS shall promptly review such proposal, and upon SARS’s approval, Service Provider shall promptly implement such changes to the Services as well as any other changes requested by SARS and reasonably required as a consequence of a change described in Clause 17.4.5(a).  Service Provider shall be solely responsible for any fees, costs or expenses incurred in this regard.
19.4.6 Non-Compliance.
(a) If either Party is charged with non-compliance of any Applicable Laws, the Party charged with such non-compliance shall promptly notify the other Party of such charges in writing.
(b) Service Provider shall be solely responsible for any fines and penalties imposed on Service Provider and/or SARS resulting from Service Provider’s failure to comply with the provisions of this Clause 17.4.
19.5 Notices

19.5.1 Each Party chooses as its domicilium citandi et executandi for all purposes of this Agreement, including for purposes of serving any court process or other documents, giving any notice or making any other communications shall be as follows:
In the case of SARS:
Office of the Commissioner
Block A
299 Bronkhorst Street
Nieuw Muckleneuk
Pretoria
0181
(marked for the urgent attention of the Senior Manager, Corporate Legal Services)

Facsimile:  Office of the Commissioner
(012) 422 5250 (marked for the urgent attention of the Senior Manager, Corporate Legal Services)

with a copy to:
[TBD]
In the case of Service
Provider:
[TBD]
with a copy to:
[TBD]
19.5.2 All notices, requests, demands, and determinations under this Agreement (other than routine operational communications), shall be valid and effective only if in writing.  Such notices, requests, demands and determinations under this Agreement shall be deemed duly given only when delivered by hand during ordinary business hours or by registered mail in a properly addressed envelope to a responsible person at the addressee’s domicilium.  Such notices, requests, demands and determinations under this Agreement may also be given by facsimile to the facsimile number set out in Clause 17.5.1.  Notices, requests, demands and determinations sent by facsimile and received prior to 13h00 on a Business Day shall be deemed duly given on such Business Day; notices, requests, demands and determinations sent by facsimile and received at other times shall be deemed duly given on the first Business Day following the date that such facsimile is received.

19.5.3 Either Party may by notice to other Party change its domicilium to another physical address in the Republic of South Africa and the change shall take effect on the seventh (7th) day after the date when the notice is duly given.  
19.5.4 The parties record that whilst they may correspond via email during the currency of this Agreement for operational reasons, no formal notice required in terms of this Agreement, nor any amendment or variation to this Agreement may be given or concluded via email.
19.6 Relationship of Parties

19.6.1 Service Provider, in furnishing the Services hereunder, is acting as an independent contractor.  Neither Party is an agent of the other or has any authority to represent the other as to any matters, except as expressly authorised in this Agreement.
19.6.2 Nothing contained in this Agreement shall be construed as creating a company, close corporation, joint venture, partnership or association of any kind, involving SARS or its Affiliates or Service Provider; nor is anything contained in this Agreement to be construed as creating or requiring any continuing relationship or commitment on a Party’s or its Affiliates’ behalf with regard to the other Party and its Affiliates other than as specifically set out herein.
19.6.3 Unless expressly authorised by this Agreement, neither of the Parties (nor their respective agents) shall have the authority or right, nor shall any Party hold itself out as having the authority or right, to assume, create or undertake any obligation of any kind whatsoever, express or implied, on behalf of or in the name of the other Party.
19.7 Severability

In the event that any provision of this Agreement conflicts with the law under which this Agreement is to be construed or if any such provision is held invalid by an arbitrator or a court with jurisdiction over the Parties, such provision shall be deemed to be restated to reflect as nearly as possible the original intentions of the Parties in terms of Applicable Laws.  The remainder of this Agreement shall remain in full force and effect.

19.8 Consents and Approval

19.8.1 Except where expressly provided as being in the sole discretion of a Party, where agreement, approval, acceptance, consent, or similar action by either Party is required under this Agreement, such action shall not be unreasonably delayed or withheld.
19.8.2 An approval, acceptance, consent or similar action by a Party (including of a plan or deliverable) under this Agreement shall not relieve the other Party from responsibility for complying with the requirements of this Agreement, nor shall it be construed as a waiver of any rights under this Agreement, except as and to the extent otherwise expressly provided in such approval or consent.  For example, where this Agreement sets forth a standard by which a plan is to be developed, Service Provider shall be responsible for complying with such requirement and shall not be deemed to be relieved of it merely because SARS has approved such plan.
19.8.3 Service Provider may only rely on an approval, consent or other decision by SARS that has been made in writing by the SARS’s employee who has authority to give such approval or consent or make such decision under SARS’s delegation of authority policy, as it may change from time to time.

19.8.4 Service Provider shall not accept a Work Order submitted by SARS, unless it has been signed by an authorised representative of SARS.
19.9 Waiver of Default; Cumulative Remedies

19.9.1 A delay or omission by either Party hereto to exercise any right or power under this Agreement shall not be construed to be a waiver thereof.  A waiver by either of the Parties hereto of any of the undertakings or obligations to be performed by the other or any breach thereof shall not be construed to be a waiver of any succeeding breach thereof or of any other undertakings or obligations herein contained.  No waiver by SARS shall be valid unless signed by the SARS Contract Executive or his or her designee.
19.9.2 Except as otherwise expressly provided herein, all remedies provided for in this Agreement shall be cumulative and in addition to and not in lieu of any other remedies available to either Party at law, in equity or otherwise.

19.10 Survival

Any provision of this Agreement which contemplates performance or observance subsequent to any termination or expiration of this Agreement shall survive any termination or expiration of this Agreement and continue in full force and effect.

19.11 Public Disclosures

19.11.1 
Neither Party shall use or issue any advertising, press release or publicity of any kind containing any reference to the other Party or in which the name of the other Party is mentioned (except announcements intended solely for internal distribution or to meet legal or regulatory requirements beyond the reasonable control of the disclosing party) without first obtaining written approval from the other Party which may be given or withheld in such Party’s sole discretion.

19.11.2 
Service Provider may not use the SARS’s logo or any other service marks or trademarks of SARS, save to the extent required to perform the Services.
19.12 Third Party Beneficiaries

Except as set out in this Agreement, this Agreement is entered into solely between, and may be enforced only by, SARS and Service Provider; and this Agreement shall not be deemed to create any rights in Third Parties, including suppliers of a Party, or to create any obligations of a Party to any such Third Parties.

19.13 No Pledges
Service Provider agrees that, without SARS’s prior consent, it shall not assign, transfer, pledge, hypothecate or otherwise encumber its rights to receive payments from SARS under this Agreement for any reason whatsoever.
19.14 Good Faith.

Each Party agrees that, in its respective dealings with the other Party under or in connection with this Agreement, it shall, to the extent not otherwise specifically stated, act reasonably and act in good faith.
19.15 Counterparts.

This Agreement may be executed in several counterparts, all of which taken together shall constitute one single agreement between the Parties hereto.

[Signature blocks appear on the next page.]

IN WITNESS WHEREOF, SARS and Service Provider have each caused this Agreement to be signed and delivered by its duly authorised officer, all as of the Effective Date.

Service Provider


By:

Printed:  
Title:  
Date:
South African Revenue Service


By:

Printed:  
Title:  
Date:
South African Revenue Service

By:


Printed:  

Title:  

Date:
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