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SCHEDULE L

SOURCE CODE ESCROW REQUIREMENTS
1  GENERAL

The Service Provider shall cause the Third Party licensor to deposit the Source Code Materials in respect of the Software with an Escrow Agent prior to Service Provider’s use of such Software to provide the Services, or incorporation or embedment of such Software in a Deliverable. Service Provider shall use Commercially Reasonable Efforts to ensure that the obligations of the respective parties and the Escrow Agent described in this Schedule L (Source Code Escrow Requirements) are incorporated into the escrow agreement to be concluded between the Third Party licensor, SARS and the Escrow Agent.

2 THIRD PARTY LICENSOR WARRANTIES & OBLIGATIONS

2.1
The Third Party licensor warrants to and in favour of SARS and the Escrow Agent that:

2.1.1
the Source Code Materials shall be understandable and usable by a reasonably knowledgeable computer programmer and that the Source Code Materials do not involve any proprietary programming languages or programming components that a reasonably knowledgeable computer programmer could not reasonably be expected to understand, except to the extent that the Source Code Materials contain sufficient commentary to enable such programmer to understand and use the proprietary languages or components;
2.1.2
if the Source Code Materials are encrypted, the decryption tools and decryption keys shall be deposited with the Escrow Agent as part of the Source Code Materials; 
2.1.3
the Source Code Materials are not subject to any lien or other encumbrance; 
2.1.4
it has sufficient rights in and to the Source Code Materials to meet its obligations under the escrow agreement to be concluded between the Third Party licensor, SARS and the Escrow Agent; and 
2.1.5
it has the authority to enter into such agreement.
2.2
The Third Party licensor shall:

2.2.1
deliver a copy of the latest version of the Source Code Materials to the Escrow Agent within 10 (ten) days of the date set forth in the escrow agreement; 
2.2.2
be required to timeously provide the Source Code Materials in respect of all upgrades, new releases and versions of the Software to the Escrow Agent and in any event within 10 (ten) days of the release date thereof; and
2.2.3
at all times ensure that the Source Code Materials that are delivered to the Escrow Agent is capable of being used to generate the latest version of the Software issued by the Third Party licensor to SARS and shall deliver further copies as and when necessary.
3 ESCROW AGENT’S OBLIGATIONS

The Escrow Agent undertakes to SARS that it shall:
3.1

hold the Source Code Materials in a safe and secure environment;

3.2

allow both SARS and the Third Party licensor rights to audit and inspect the written records of the Escrow Agent pertaining to the escrow agreement;
3.3

inform SARS of the receipt of a copy of the Source Code Materials, in writing; 
3.4

maintain full records of all Source Code Materials deposited by the Third Party licensor; and
3.5

create and maintain backup copies of all Source Code Materials for access in case such Materials are damaged by (a) an act or omission of Escrow Agents or its personnel; or (b) a Force Majeure Event.
4 RELEASE EVENTS

Escrow Agent shall distribute the Source Code Materials to SARS upon the occurrence of a Release Event. A Release Event shall arise where the Third Party licensor: 

4.1

breaches its agreement with SARS, which governs the license, support and maintenance of the Software, and such breach remains unremedied for [x] days after due notice has been given to rectify the same in terms of such agreement; 
4.2

fails to adhere to any legal requirement or breaches any term or condition of any license, authorisation or consent required for the provision of the Software to SARS;

4.3

enters into any compromise, pledge, hypothecation, scheme of arrangement or composition with any or all of its creditors; 

4.4

is liquidated or placed under judicial management, whether provisionally or finally; 

4.5

undergoes a change of Control, which shall be deemed to have occurred in circumstances where, subsequent to the date that Service Provider first uses the Software owned or licensed by such Third Party to provide Services, or incorporates embeds such Software into a Deliverable, any person (whether natural, juristic or otherwise) acquires the ability, by virtue of ownership, rights of appointment, voting rights, management agreement, or agreement of any kind, to control or direct, directly or indirectly, the board or executive body or decision making process or management of the Third Party licensor;
4.5

ceases to trade for any reason whatsoever; or

4.6

commits any act or any omission which is an act of insolvency by an individual in terms of the Insolvency Act, 1936, or the existence of circumstances which would allow for the winding up of the Service Provider in terms of section 344 of the Companies Act of 1973.
5 RELEASE PROCEDURES

If SARS reasonably believes that any of the Release Events set out in Clause 4 of this Schedule L (Source Code Escrow Requirements) have occurred, then:

5.1

SARS may notify the Escrow Agent of such occurrence;
5.2

upon receipt of such notice, the Escrow Agent shall provide a copy of the notice to the Third Party licensor. Third Party licensor shall then have ten (10) Business Days from the receipt of such notice to object to the release of the Source Code Material to SARS; and
5.3

the Escrow Agent will release the Source Code Material to SARS if: 

(a) 
SARS provides proof of the occurrence of a Release Event; or 
(b)
the Third Party licensor acknowledges the occurrence of a Release Event, or fails to respond timeously to a notice pursuant to Clause 5.2 of this Schedule L (Source Code Escrow Requirements). 

6 COSTS

The parties shall pay the Escrow Agent's costs in accordance with the standard practice of the Escrow Agent. Notwithstanding the generality of the foregoing sentence, in no case shall SARS pay greater than fifty percent (50%) of such costs. 
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