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1. [bookmark: _Toc81550337]PARTIES
1.1. [bookmark: _Toc12416521]The Parties to this Agreement are:
1.1.1. [bookmark: _Toc12416522][bookmark: _Hlk41918638]The South African Revenue Service, an organ of state within the public administration but outside the public service established in terms of Section 2 of the South African Revenue Service Act, 1997 (Act No. 34 of 1997), with its principal place of business situated at  299 Bronkhorst Street, Nieuw Muckleneuk, Pretoria (“SARS”); and 
1.1.2. [bookmark: _Toc12416523][DRAFTING NOTE: TO BE UPDATED POST AWARD], Registration Number: [drafting note: to be updated post award] a private company registered in terms of the Companies Act, 2009 (Act No. 71 of 2008) with its principal place of business situated at [DRAFTING NOTE: TO BE UPDATED POST AWARD] (the “Service Provider”).
(collectively referred to herein as the “Parties” and individually as a “Party”)
2. [bookmark: _Ref41315652][bookmark: _Toc81550338]INTERPRETATION AND DEFINITIONS
2.1. [bookmark: _Toc12416535]The headings in this Agreement are for reference purposes only and will not govern or affect the interpretation of nor modify nor amplify the terms of this Agreement.
2.2. [bookmark: _Toc12416536]Unless inconsistent with the context, the words and expressions have the following meanings and similar expressions will have corresponding meanings:
2.2.1. [bookmark: _Toc12416537]“Acceptance Certificate” means the document signed by SARS, indicating its Acceptance of a Deliverable (or part thereof);
2.2.2. [bookmark: _Toc12416538]“Acceptance Testing Criteria” means the criteria, procedures and process of measurement, examination and/or such other activities as set out clause 15 below, required to test and verify that a Service Provider Deliverable (i) meets SARS’s System Specification Requirements and (ii) operates which Acceptance Testing Criteria is as described in Annexure A;
2.2.3. “Account Manager” means the Service Provider’s designated senior manager, who will be in charge of the general administration of the Services and will interface with SARS’s Authorised Representative in connection therewith, and to whom all communications regarding the Agreement must be addressed, and further, who will assist in the resolution of any disputes;
2.2.4. "Acts of Insolvency" means when a Party is unable to pay its debts, becomes insolvent, is going through business rescue, is the subject of any order made or a resolution passed for the administration, winding-up or dissolution (otherwise than for the purpose of a solvent amalgamation or reconstruction), has an administrative or other receiver, manager, trustee, liquidator, administrator, or similar officer appointed over all or any substantial part of its assets, enters into or proposes any composition or arrangement with its creditors generally or is the subject of any events or circumstances or analogous to the foregoing in the Republic of South Africa, as fully defined in the Insolvency Act, 1936 (Act No. 24 of 1936), as amended;
2.2.5. [bookmark: _Toc12416539]“Ad Hoc Services” means ad hoc services and/or services explicitly designated as such which is based on time spent and material utilised to execute such service and required by SARS from time to time which includes without being limited thereto, the provision of the Training Services, Professional Services and/or any other component of the Services required by SARS during the Term, subject to SARS’s procurement governance processes and procedures;
2.2.6. [bookmark: _Toc12416657][bookmark: _Toc12416540]"Analytical Report" means the written report furnished in respect of each Taxpayer upon whose Taxpayer Information the Analytical Services have been applied, which report shall contain, as a minimum, the information contained in the Standard Information for Reporting;
2.2.7. "Analytical Services" means the Service Provider's provision of services, data and tools for comparing, detecting and reporting on discrepancies between (i) the Taxpayer Information disclosed by SARS to the Service Provider pursuant and subject to this Agreement; and (ii) the Service Provider Data (including information provided to the Service Provider by third parties);
2.2.8. “Agreement” means this Third Party Data Services Agreement and RFP Document;
2.2.9. [bookmark: _Toc12416541]“Affiliate(s)” means, with respect to any entity, any other entity Controlling, Controlled by or under common Control with such entity.  The term "Affiliate" will also include:
2.2.9.1. [bookmark: _Toc12416542]a subsidiary of such entity, as the term "subsidiary" is defined in section 3 of the Companies Act 71 of 2008, as amended; and
2.2.9.2. [bookmark: _Toc12416543]any foreign company which, if it were registered under such Act, would fall within the ambit of such term.
2.2.10. [bookmark: _Toc12416544]“AFSA” means the Arbitration Foundation of Southern Africa;
2.2.11. [bookmark: _Toc12416545]“Applicable Law(s)” means any statute which includes without being limited thereto, Companies Act, NCA, PFMA, PAJA, PAIA, POPIA, ECA, including any regulation, directive, or subordinate legislation; the common law; any binding court order as between the Parties, judgment; any applicable industry code including without being limited thereto King codes on good governance, standard enforceable by law; or any applicable direction, policy or order that is given by the Authority where there is an onus on the Parties to adhere to the aforesaid;
2.2.12. [bookmark: _Toc12416546]“Authority” means any agency, tribunal, commission, regulator, self-regulatory body, or other similar body having jurisdiction over the Deliverables and/or Services activities or operations of any of the Parties in any territory that is applicable to this Agreement, including without limitation, Information Regulator, National Credit Regulator, SARB and SARS; 
2.2.13. [bookmark: _Toc12416547]“B-BBEE” means broad-based black economic empowerment as defined in the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003) as amended from time to time;
2.2.14. [bookmark: _Toc12416548]“BEE Codes” means the Codes of Good Practice on Black Economic Empowerment gazetted by the Minister of Trade and Industry under section 9 of the Broad-Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003), as amended, applicable to and binding on the Service Provider;
2.2.15. [bookmark: _Toc12416549]“BEE Status” means the BEE Status of the Service Provider based on its generic scorecard as measured and certified by a verification agency in accordance with the applicable BEE Codes;
2.2.16. [bookmark: _Toc12416550]“BEE Verification Certificate” means a certificate issued by a Verification Agency, verifying the Service Provider's BEE Status level, the details of its scorecard performance, as may be applicable, and any other aspect of its BEE performance under the Codes;
2.2.17. [bookmark: _Toc12416551]“Best Industry Practices” means the best industry practice, quality standards and requirements prescribed by ITIL, NIST and/or ISO;
2.2.18. [bookmark: _Toc12416552]"Bug-Fixes" means changes to the Third Party Data System and Link, as the case may be, or any component thereof with a view to correcting any noncompliance with the Documentation thereof;
2.2.19. [bookmark: _Toc12416553]“Business Day” means any day other than a Saturday, Sunday, or public holiday in the Republic of South Africa;
2.2.20. [bookmark: _Toc12416554]“Commercially Reasonable Efforts” means taking such steps and performing in such a manner as a well-managed firm / consultancy would undertake where such firm / consultancy was acting in a prudent and reasonable manner to achieve the particular result for its own benefit, provided always that such steps are within the reasonable control of the Party;
2.2.21. [bookmark: _Toc12416555]“Companies Act” means the Companies Act, 2008 (Act No. 71 of 2008), as amended;
2.2.22. [bookmark: _Toc12416556][bookmark: _Toc12416562][bookmark: _Toc12416557][bookmark: _Toc12416563][bookmark: _Toc12416558][bookmark: _Toc12416559][bookmark: _Toc12416560][bookmark: _Toc12416561][bookmark: _Toc12416564][bookmark: _Ref532967108][bookmark: _Toc12416565][bookmark: _Ref41298305]“Confidential Information” means (a) in general, information which by its nature, content, or circumstances of disclosure is or ought reasonably to be identifiable by the Receiving Party as confidential (including by reason of such information not being generally known to, or readily ascertainable by, third parties generally) and/or proprietary to the Disclosing Party, including (i) information regarding Staff and suppliers, processes and plans projections, manuals, forecasts, and analyses of the Disclosing Party; Intellectual Property; (ii) Intellectual Property including information relating to the knowledge, know-how, expertise, trade secrets and activities of the Disclosing Party; (iii) any information which the Disclosing Party (without creating a presumption that only so designated information is confidential), acting reasonably, may designate in writing, at the time of disclosure to the Receiving Party, as being confidential information; (iv) information which in terms of Applicable Laws or by its nature, content, or circumstances of disclosure is or ought reasonably to be identifiable by the Disclosing Party as confidential (including by reason of such information not being generally known to, or readily ascertainable by, third parties generally); and (v) and any other information of the Disclosing Party which would be regarded by a reasonable person to be confidential or proprietary in nature; (b) in relation to SARS, subject to sub-Clause 2.2.22 immediately below in this definition any information or data of any nature, whether provided orally or in writing or otherwise obtained and in any format or medium, which constitutes: (i) SARS Information; (ii) SARS Data; (iii) Taxpayer Information; (iv) Information as defined in section 68 of the Tax Administration Act, 2011 (Act No. 28 of 2011) (hereinafter referred to as “TAACT”); (v) data, financial information, information regarding taxpayers; and Governmental Entities; processes, plans projections, manuals, forecasts, and analysis Governmental Entities and any other information of Governmental Entities which would be regarded by a reasonable person to be confidential or proprietary in nature; and (c) in relation to the Service Provider, any information or data of any nature, whether provided orally or in writing and in any format or medium, which is clearly designated in writing by Service Provider, at the time of disclosure to SARS, as being Confidential Information, and which written designation is, in each case acknowledged by SARS, by SARS initialling such designation, or which information by its nature could reasonably be expected to be confidential under the circumstances in which it is disclosed. Confidential Information does not include information that is lawfully publicly available to, or lawfully in the Receiving Party’s possession, at the time of disclosure thereof by the Disclosing Party (whether before or after the Effective Date) to the Receiving Party; or (ii) is independently developed or learned by the Receiving Party without reference to or use of the Confidential Information of the Disclosing Party; or (iii) is in or enters the public domain without breach of this Agreement or any other obligation owed by the Receiving Party to the Disclosing Party; or (iv) the Receiving Party receives from a Third Party without restriction on disclosure and without breach of a non-disclosure obligation; provided always that notwithstanding the foregoing:
2.2.22.1. [bookmark: _Toc12416566]the onus will at all times rest on the Receiving Party to establish that such information falls within such exclusions;
2.2.22.2. [bookmark: _Toc12416567]the information disclosed will not be deemed to be within the foregoing exclusions merely because such information is embraced by more general information that is publicly available or in a Party’s possession;
2.2.22.3. [bookmark: _Toc12416568]any combination of features will not be deemed to be within the foregoing exclusions merely because individual features are publicly available or in a Party’s possession, but only if the combination itself is publicly available or in a Party’s possession; and 
2.2.22.4. [bookmark: _Toc12416569]the determination of whether information is Confidential Information will not be affected by whether or not such information is subject to, or protected by, common law or statute related to copyright, patent, trademarks or otherwise.
2.2.23. [bookmark: _Toc12416570]“Consent” means the POPIA consent as defined in section 1 of POPIA, required by the Parties for the Processing of Personal Information of a Data Subject;
2.2.24. “Control” means with regard to any entity, the right or power to dictate the management of and otherwise control such entity by any of:
2.2.24.1. [bookmark: _Toc12416571]holding directly or indirectly the majority of the issued share capital or stock (or other ownership interest if not a corporation) of such entity ordinarily having voting rights; 
2.2.24.2. [bookmark: _Toc12416572]controlling the majority of the voting rights in such entity; or 
2.2.24.3. [bookmark: _Toc12416573]having the right to appoint or remove directors holding a majority of the voting rights at meetings of the board of directors of such entity.
2.2.25. [bookmark: _Toc12416574]''Consumer Credit Information'' shall bear the meaning assigned thereto in the NCA, being information concerning (i) a person's credit history, including applications for credit, credit agreements to which the person is or has been a party, pattern of payment or default under any such credit agreements, debt rearrangement in terms of the NCA, incidence of enforcement actions with respect to any such credit agreement, the circumstances of termination of any such credit agreement and related matters; (ii) a person's financial history, including the person's past and current income, assets and debts and other matters within the scope of that person's financial means, prospects and obligations, as defined in the NCA and related matters; (iii) a person's education, employment, career, professional or business history, including the circumstances of termination of any employment, career, professional or business relationship and related matters; or (iv) a person's identity, including the person's name, date of birth, identity number, marital status and family relationships, past and current addresses, other contact details and related matters; 
2.2.26. “Data Protection Agreement” means the data protection agreement to be signed by the Service Provider and Service Provider Personnel required for the Processing of the Personal Information as part of the provision of the Services attached hereto as Annexure B;
2.2.27. “Data Protection Legislation” means collectively, POPIA and any other South African legislation prescribing the protection of Personal Information as well as the GDPR, unless the context indicate otherwise;
2.2.28. [bookmark: _Toc12416575]“Data Subject” means the person to whom Personal Information relates;
2.2.29. [bookmark: _Toc12416576]"Deficiency" means any error, Problem, non-conformity, or defect in the: (i) Third Party Data System; (ii) Link; and/or (iii) Documentation, resulting from any deviation from the System Requirements Specification, or incorrect or incomplete documentation;
2.2.30. [bookmark: _Toc12416577]"Deliverable(s)" means the deliverables to be delivered by the Service Provider and SARS in terms of this Agreement which deliverables are as fully described in Annexure C;
2.2.31. [bookmark: _Toc12416578]"Designated Representative" means a person nominated by each of the Parties, whose name appears in the Service Level Agreement to whom all communications regarding this Agreement must be addressed;
2.2.32. "Destructive Element" means any "back door", "time bomb", "time lock", "trojan horse", "worm", "drop dead device", "virus" or other computer software routine, code or device intended or designed to: (a) permit access to or the use of any software, firmware, hardware and peripherals, wide area network, or local area network by an unauthorised person; or (b) disable, damage, erase, disrupt or impair in any way the operation of any software, firmware, hardware and peripherals, wide area network, or local area network, including by the elapsing of a period of time, exceeding an authorised number of copies, advancement to a particular date or other numeral; or (c) damage, erase or corrupt data, storage media, programmes, equipment or communications or otherwise interfere with operations of any software, firmware, hardware and peripherals, wide area network, or local area network; and/or (d) any other form of destructive coding and/or device, including those which result in aesthetical disruptions or distortions; 
2.2.33. [bookmark: _Toc12416579]"Disclosing Party" means a Party disclosing the Confidential Information to the Receiving Party;
2.2.34. [bookmark: _Toc12416580]"Documentation" means a list of documents to be supplied by the Service Provider as contemplated in this Agreement which documents are as fully set out in Annexure D;
2.2.35. [bookmark: _Toc12416581]“ECA” means the Electronic Communications Act, 2005 (Act No. 36 of 2005), as amended;
2.2.36. [bookmark: _Toc12416582]“Effective Date” means[DRAFTING NOTE: TO BE INSERTED POST AWARD], being the date upon which the Service Provider commenced with the provision of the Services or any part thereof notwithstanding the Signature Date;
2.2.37. [bookmark: _Toc12416583]"Enhancement" means significant changes to the Third Party Data System, Link and/or any component of therefore resulting in the addition of a new feature or capability of the Third Party Data System and Link which feature, or capability is not present in the specifications for such Third Party Data System and/or Link; 
2.2.38. [bookmark: _Toc12416584]“Fees” means the fees payable by SARS to the Service Provider for the provision of the Services [DRAFTING NOTE: TO BE UPDATED POST AWARD] and which fees are as set out in Annexure E; 
2.2.39. [bookmark: _Toc12416585]“Force Majeure Event” means any circumstances beyond a Party’s reasonable control and includes, without limitation: (i) acts of God, public enemy, fire, explosion, earthquake, perils of the sea, flood, storm or other adverse weather conditions, war declared or undeclared, civil war, revolution, civil commotion or other civil disorder, sabotage, riot, strikes, lock-outs or other labour disputes, blockade, embargo, sanctions, epidemics, pandemics, act of any Government or other Authority, compliance with law, regulations or demands of any Government or Governmental agency, limitations imposed by exchange control or foreign investment or other similar regulations or any other circumstances of like or different nature beyond the reasonable control of the Party so failing;
2.2.40. [bookmark: _Toc12416588]“GDPR” the General Data Protection Regulation 2016/679, a regulation passed in terms of the EU Law on data protection and privacy in the European unition and European Economic Area;
2.2.41. “ICT” means information communication and technology; 
2.2.42. [bookmark: _Toc12416589]“Incident” means any event that is not part of the standard operation of a service and which causes, or may cause, an interruption to, or a reduction in, the quality of the Third Party Data System and/or Link or Service; 
2.2.43. [bookmark: _Toc12416590]''Information Services'' means the Service Provider's provision of information to SARS to assist SARS in complying with its duties described in clause 3.3 below;
2.2.44. “Intellectual Property” means all computer programs, software, source code, object code, programmer interfaces, specifications, operating instructions, compilations, lists, databases, systems, operations, processes, methodologies, technologies, algorithms, techniques, methods, designs, circuit layouts and mask-works, plans, reports, data, works protected under the Copyright Act 98 of 1978, works of authorship, video recordings, audio recordings, photographs, models, samples, substances, trade secrets, formulae, know-how, show-how, Confidential Information, concepts and ideas of any nature (including of a technical, scientific, engineering, commercial, strategic, financial, marketing or organisational nature), inventions, discoveries, drawings, notes, manuals, documentation, training materials, job aids, trademarks, service marks, logos, slogans, corporate, business and trade names, domain names, trade dress, brand names and other indicia of origin, regardless of whether Intellectual Property Rights actually inhere in any such items, and any other tangible or intangible items in which Intellectual Property Rights may inhere, as may exist anywhere in the world and any applications for registration of such intellectual property, and includes all Intellectual Property Rights in any of the foregoing;
2.2.45. [bookmark: _Toc12416591]“Intellectual Property Rights” means all rights of whatever nature and however described in respect of Intellectual Property, including:
2.2.45.1. [bookmark: _Toc12416592]all patents and other patent rights, including divisional and continuation patents, utility models;
2.2.45.2. [bookmark: _Toc12416593]rights in and to inventions, whether patentable or not;
2.2.45.3. [bookmark: _Toc12416594]rights in trademarks, service marks, logos, slogans, corporate, business and trade names, trade dress, brand names and other indicia of origin;
2.2.45.4. [bookmark: _Toc12416595]rights in designs, topography rights, rights in circuit layouts and mask-works;
2.2.45.5. [bookmark: _Toc12416596]copyright, including all copyright in and to computer programs;
2.2.45.6. [bookmark: _Toc12416597]rights in internet domain names, reservations for internet domain names, uniform resource locators and corresponding internet sites; 
2.2.45.7. [bookmark: _Toc12416598]rights in databases and data collections; and
2.2.45.8. [bookmark: _Toc12416599]know-how, show-how, trade secrets and confidential information, in each case whether or not registered and including applications for the registration, extension, renewal and re-issuance,  continuations in part or divisions of, any of these and the right to apply for any of the foregoing, all claims for past infringements, and all rights or forms of protection of a similar nature or having equivalent or similar effect to any of these which may subsist anywhere in the world.
2.2.46. [bookmark: _Toc12416600]“ITIL" means the Information Technology Infrastructure Library published by the UK Office of Government Commerce (“OGC”), and any natural successor organisations to the OGC, from time to time together with the associated published codes of practice (including DISC PD005 and any updates and amendments thereto) and best practice guides published by the IT Service Management Forum (“ITMF”) from time to time, including any natural successor organisations to the ITSMF;
2.2.47. [bookmark: _Toc12416602]“ISO” means International Standards Organization, specifically in the implementation of quality standards and requirements in line with ISO/IEC 27002 (Controls) and ISO/IEC 27005) (Information Security Risk Management)  and ISO/IEC 27001:2005(E) (Information Technology-Security Techniques-Information Security Management Systems-Requirements) to increase and continually improve on operational efficiency; 
2.2.48. [bookmark: _Toc12416603]“Key Personnel” means the personnel of the Service Provider that has been assigned to SARS to provide the Services, whose details are as stated in Annexure F; 
2.2.49. “Letter of Award” means the letter of award issued to the Service Provider by SARS, dated [DRAFTING NOTE: TO BE UPDATED POST AWARD];
2.2.50. [bookmark: _Toc12416605][bookmark: _Ref254358529][bookmark: _Ref257821637]“Link” means a secure direct and dedicated link provision for SARS’s access to the Third Party Data System; 
2.2.51. “Losses” means all losses, liabilities, costs, expenses, fines, penalties, damages and claims, and all related costs and expenses (including legal fees on the scale as between attorney and own client, tracing and collection charges, costs of investigation, interest, and penalties);
2.2.52. [bookmark: _Toc12416606]“Maintenance Services" means without being limited thereto, (i) preventative maintenance, scheduled maintenance and emergency maintenance as may be required for the purpose of ensuring continued functionality and operation of the Third Party Data System and/or Link in accordance with the System Specification Requirements including the performance of: (ii) the maintenance activities set out generally in Clause 8.7 below and specially as set out in the scope of the Services as described in 8.7; (iii) the identification and notification of Problems and/or Deficiencies (iv) installing of workarounds, patches, Bug-Fixes, Upgrades, enhancements and New Releases;
2.2.53. “National Credit Act” means the Credit Act, 2005 (Act No. 34 of 2005, as amended:
2.2.54. “NIST” means the National Institute of Standard and Technology Cybersecurity Framework;
2.2.55. [bookmark: _Toc12416608]“OHSA” means the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993) and regulations thereto, amended;
2.2.56. “Operator” means a person who Processes Personal Information for a Responsible Party in terms of a contract or mandate, but does not come under the direct authority or control of the Responsible Party and for the purposes of this Agreement, Operator means the Service Provider and Service Provider Personnel;
2.2.57. [bookmark: _Toc12416609]“PAIA” means the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000), as amended;
2.2.58. [bookmark: _Toc12416610]“PAJA” means the Promotion of Administrative Justice Act, 2000 (Act No. 3 of 2000;
2.2.59. [bookmark: _Toc12416613]"Personal Information" means information relating to an identifiable, living, natural or juristic person as fully defined in section 1 of POPIA; 
2.2.60. [bookmark: _Toc12416622]“Personal Information Breach” means a breach of security leading to the accidental or unlawful destruction, loss, alteration, unauthorised disclosure of or access to, Personal Information transmitted, stored, or otherwise Processed;
2.2.61. [bookmark: _Toc12416623]“PFMA” means the Public Finance Management Act, No. 1 of 1999;
2.2.62. [bookmark: _Toc12416624]“POPIA” means Protection of Personal Information Act, 2013 (Act No. 4 of 2013);
2.2.63. [bookmark: _Toc12416625]"Pre-delivery Testing" means the Service Provider’s testing of the Link and Third Party Data System including any Upgrade and/or Enhancement thereto, which testing is to be performed by the Service Provider prior to submitting or delivering such Link and Third Party Data System including Upgrade and/or Enhancement for SARS’s evaluation; 
2.2.64. [bookmark: _Toc12416626]“Premises” means any SARS’s environment where the Services will be provided as and when required; 
2.2.65. “Privacy and Data Protection Requirements” means the 8 (eight) requirements for the lawful Processing of personal information contained in Chapter 3 of POPIA;
2.2.66. [bookmark: _Toc12416627]"Problem" means the underlying cause of one or more Incidents; or the occurrence of a problem or error in the Third Party Data System and/or Link if applicable, reported by SARS to the Service Provider, including a Deficiency;
2.2.67. [bookmark: _Toc12416628]“Process" and "Processing” means any operation or activity or any set of operations, whether or not by automatic means, concerning Confidential Information, including its collection, receipt, recording, organisation, collation, storage, updating or modification, merging, linking, blocking, degradation, erasure or destruction retrieval, alteration, consultation, testing or use, dissemination or  distribution by any means;
2.2.68. [bookmark: _Toc12416630]"Return'' means a form, declaration, document or other manner of submitting information to SARS that incorporates a self-assessment or is the basis on which an assessment is to be made by SARS;
2.2.69. "Repo Rate" means the interest rate (percent per annum) at which the South African Reserve Bank lends money to private banks; 
2.2.70. [bookmark: _Toc12416629][bookmark: _Toc12416631]“RFP Document” means the Request For Proposal number RFP 20/2020 for the provision of the Deliverables issued by SARS which forms an integral part of this Agreement; 
2.2.71. “Responsible Party” means the party who determines the purpose of and means for Processing Personal Information and for the purposes of this Agreement, Responsible Party shall mean SARS;
2.2.72. [bookmark: _Toc12416632]“SANAS” means the South African National Accreditation System established in terms of Section 3 (1) of the Accreditation for Conformity Assessment Calibration and Good Laboratory Practice Act, 2006 (Act No. 19 of 2006) and recognised by the South African Government as the national accreditation body;
2.2.73. [bookmark: _Toc12416633]“SARS Act” means the South African Revenue Service Act, 1997 (Act No. 34 of 1997);
2.2.74. “SARS Data” means any information and/or data including but not limited to data or any information owned and created by SARS, whether or not Confidential Information in any format, being information of SARS relating to SARS’s business operations, a taxpayer, its employees, contractors and Service Provider which information and/or data includes without being limited thereto, personal information as defined in the Tax Acts, POPIA, or any other Applicable Legislation, including:
2.2.74.1. [bookmark: _Toc531439679][bookmark: _Toc12416634]all reports, documentation, software, or inventions in material form, irrespective of media on which they occur, entered into, contained in and/or stored, collected, accessed, or processed by the Service Provider for the purpose of providing the Services to SARS; and
2.2.74.2. [bookmark: _Toc531439680][bookmark: _Toc12416635]all other records, data, files, input materials, reports, forms, and other such items that may be received, computed, developed, used, or stored by the Service Provider or any of the Service Provider Personnel, for or on behalf of SARS or in connection with the Services;
2.2.75. [bookmark: _Toc12416637]“SARS Deliverables” means the Standard Reporting Information; System Specification Requirements; 
2.2.76. "SARS Information" means— (a) any information (including Personal Information) about a current or former SARS official, whether deceased or not; (b) information subject to legal professional privilege vested in SARS; (c) information that was supplied in confidence by a third party to SARS, the disclosure of which could reasonably be expected to prejudice the future supply of similar information, or information from the same source; (d) information related to investigations and prosecutions described in section 39 of PAIA; (e) information related to the operations of SARS, including an opinion, advice, report, recommendation or an account of a consultation, discussion or deliberation that has occurred, if— (i) the information was given, obtained or prepared by or on behalf of SARS for the purpose of assisting to formulate a policy or take a decision in the exercise of a power or performance of a duty conferred or imposed by law; and (ii) the disclosure of the information could reasonably be expected to frustrate the deliberative process in SARS or between SARS and other organs of state by— (aa) inhibiting the candid communication of an opinion, advice, report or recommendation or conduct of a consultation, discussion or deliberation; or (bb) frustrating the success of a policy or contemplated policy by the premature disclosure thereof; (f) information about research being or to be carried out by or on behalf of SARS, the disclosure of which would be likely to prejudice the outcome of the research; (g) information the disclosure of which could reasonably be expected to prejudice the economic interests or financial welfare of the Republic of South Africa or the ability of the government to manage the economy of the Republic of South Africa effectively in the best interests of the Republic of South Africa, including a contemplated change or decision not to charge a tax or a duty, levy, penalty, interest and similar moneys imposed under a Tax Act; (h) information supplied in confidence by or on behalf of another state or an international organization to SARS; (i) a computer program, as defined in section 1(1) of the Copyright Act, 1978 (Act No. 98 of 1978), owned by SARS; (j) financial, commercial, scientific or technical information, other than trade secrets, of SARS, the disclosure of which would be likely to cause harm to the financial interests of SARS; (k) information the disclosure of which could reasonably be expected to put SARS at a disadvantage in contractual or other negotiations; and (l) information relating to the security of SARS buildings, property, structures or systems; 
2.2.77. [bookmark: _Toc12416638]“SARS's Information and Data Security Standards” means SARS’s Information and Data Security Standards to be met by the Service Provider in the (i) establishment of the Link, and/or  (ii) customisation of the Third Party Data System which information and data security standards are as set out in Annexure I;  
2.2.78. “SARS Personnel” means SARS’s staff, consultants and/or agent employed by SARS for the purposes of the Agreement;
2.2.79. [bookmark: _Toc12416639]“SARS PPS&G” means the SARS’s policies, procedures, processes, standards, guidelines, and other similar issuances (including any updates, amendments, or revisions) that are applicable to the Services or the Service Provider from time to time as may be amended, updated and/or replaced by SARS; 
2.2.80. [bookmark: _Ref81397][bookmark: _Toc12416640]"Services" means the functions and responsibilities to be provided by the Service Provider to SARS in respect of the Link and Third Party Data System as detailed in the RFP as they may evolve or be supplemented, enhanced, modified, amended or replaced in accordance with the terms of this Agreement, and in particular means: the (i) Analytical Services, (ii) Verification Service, (iii) the Information Services and (iv) Maintenance Services, (v) Support Services, (vi) Training Services; (vii) Ad Hoc Services any services related to those detailed in (i) to (iv) above;
2.2.81. "Service Level Credit" means a penalty amount which will be payable by the Service Provider to SARS for its failure to meet a Service Level;
2.2.82. [bookmark: _Toc12416641]“Service Level” means a quantitative standard of performance of the Services that Service Provider is required to satisfy in its performance of the Services, as are detailed under Annexure F;
2.2.83. [bookmark: _Toc12416642]"Service Level Agreement" means the Service Level Agreement attached hereto and marked Annexure F;
2.2.84. [bookmark: _Toc12416643]"Service Provider Data'' means all information and data in the Service Provider's possession and/or to which the Service Provider has access, whether by virtue of its status as a credit bureau, a member of any association or other body, or otherwise;
2.2.85. ''Service Provider Deliverables'' means the Services, including the Link, Third Party Data System, Verification Report and Analytical Report, Third Party Data, Information, scores, and other clearly identifiable materials of whatever nature, described in the Service Provider’s schedule of Deliverables attached hereto and marked Annexure C-2 For purposes of clarity,  SARS Confidential Information shall under no circumstances be included as or constitute  Service Provider Deliverables; 
2.2.86. “Service Provider Requirements” means the Service Provider Requirements submitted to SARS which SARS must meet in order to enable the Service Provider to perform the Services, which requirements are as set out in Annexure J; 
2.2.87. “Service Provider Personnel” means the Service Provider’s staff, be they permanent, temporary or contractors, performing the Services on behalf of the Service Provider; 
2.2.88. [bookmark: _Toc12416644]“Signature Date” means the date of signature of this Agreement by the last Party signing; 
2.2.89. [bookmark: _Toc12416650]"Staff" means collectively, SARS Personnel and Service Provider Personnel;
2.2.90. [bookmark: _Toc12416652]“Standard Reporting Information” means SARS’s standard information required by SARS for the preparation of the Analytical Report and Verification Report, which Standard Reporting Information is as set out in Annexure G;
2.2.91. "Support Services" means the provision of services including all support activities as fully set out in Clause 8.8 below, by the Service Provider to SARS whereby the Service Provider: (i) attends to all service request logged by SARS and escalated to the Service Provider; (ii) resolves all Incidents and Problems logged by SARS in accordance with the Service Levels; (iii) the installation and repair of all Link and/or Third Party Data System Breakages and Upgrades; and (iv) provides professional services in respect of or related to the Link and Third Party Data System to ensure the continued functionality of the Link and/or Third Party Data System in accordance with System Specification Requirements, which services may be provided via telephonic support; 
2.2.92. “System Specification Requirements” means without limiting the RFP Document, SARS’s specification the Service Provider must meet in the enablement of the Link and Third Party Data System, including the config installation and connection requirements, security protocol requirements etc, which specifications will be presented to SARS’s Business Unit for approval and be attached to this Agreement as an Annexure H;
2.2.93. “Tax Act” means an Act, or a portion thereof, referred to in section 4 read with Schedule 1 to the SARS Act, as well as the Tax Administration Act No. 28 of 2011; the Mineral and Petroleum Resources Royalty Act No 28 of 2008 and the Mineral and Petroleum Resources Royalty Administration Act No. 29 of 2008 as amended;
2.2.94. [bookmark: _Toc12416653]"Taxpayer Information" means any relevant material, including details of a Taxpayer's bank account, Tax reference number; identity number and/or any information, document or thing that is reasonably foreseeable to be relevant to enable the performance of the Services as envisaged in this Agreement (and as may be more fully described in the Agreement), provided by a Taxpayer or obtained by SARS in respect of a Taxpayer;
2.2.95. [bookmark: _Toc12416658][bookmark: _Toc12416654]“Term” means the term of this Agreement defined in Clause 7 below; 
2.2.96. “Third Party” means any person other than SARS, Service Provider, Affiliates or Subcontractor;
2.2.97. [bookmark: _Toc12416655]“ Third Party Data” means the critical and non-critical information including any other information collected by an entity that does not have a direct relationship with the user the data is being collected on. Often times, third-party data is collected from a variety of websites and platforms and is then aggregated together by a Third Party Service Provider, an example of Third Party Data required by SARS, is as set out in the RFP Document;
2.2.98. [bookmark: _Toc12416646][bookmark: _Ref533017706][bookmark: _Toc12416651]“Third Party Data System” means a database system customised in line with SARS’s System Specification Requirements for SARS’s exclusive use and shall when enabled, allow access to Third Party Data including the ability by SARS to navigate, search, verify, trace, match and upload such Third Party Data in bulk or single transaction required for the performance of Tax Services via the Link;
2.2.99. “Third Party Intellectual Property” means Intellectual Property owned by a third party and licensed for use by the Service Provider in the provision of the Services subject to SARS’s written consent;
2.2.100. [bookmark: _Toc12416656]“Third Party Service Provider(s)” means SARS’s third party service providers authorised to the extent involved: (i) in providing the Services and/or (ii) delivery of the Deliverables under this Agreement with the Service Provider;
2.2.101. [bookmark: _Toc12416659]"Time and Materials Basis" means time and material rates which is based on time spent and material utilised to execute Ad Hoc Services and/or services explicitly designated as such.  All such time will be billed in accordance with the time and material rates approved by SARS in accordance with SARS’s procurement governance processes and procedures;
2.2.102. “Training Services” means the training services provided by the Service Provider to SARS’s Personnel to enable SARS’s Personnel to access and use the Third Party Data System which consists of (i) ongoing training required by SARS from time to time in writing; and (ii) once-off training required during the implementation of the Link and Third Party Data System for use by SARS; 
2.2.103. [bookmark: _Ref279763494][bookmark: _Ref285554680][bookmark: _Toc12416660]“Verification Report” means written reports generated by the Service Provider pursuant to and as part of the Verification Services, which reports shall contain, as a minimum,  the information contained in the Standard Information for Reporting; and
2.2.104. [bookmark: _Ref285607880]"Verification Services" means, for purposes of ascertaining whether a Taxpayer has filed or submitted correct Returns, information or documents in compliance with the provisions of a Tax Act, the matching and verification by the Service Provider of Taxpayer Information, SARS Data and/or (to the extent relevant) SARS Information received by it from SARS against the Service Provider Data, and the reporting to SARS of the outcome thereof by way of the Verification Report, including any deviation, and “Verification" and "Verify” shall have a similar meaning.
2.2.105. "Upgrade" means any change or improvement to the Third Party Data System and Link that relates to or affects the operating performance of the Third Party Data System and Link or an aspect of such Third Party Data System and Link but does not change the basic operation or functionality of the Third Party Data System and Link. For the sake of clarity, Upgrades are usually identified by a change in the version number, for instance a change from version 1.1 to version 1.2; and 
2.2.106. [bookmark: _Toc12416661]"Work Arounds" means a methodology applied, and/or change made, to the Third Party Data System and Link, as the case may be, with a view to furnishing SARS with a temporary means to make use of the Third Party Data System and Link, as the case may be, or any component thereof until such time as a permanent solution is provided.
2.3. [bookmark: _Toc12416662]Any reference in this Agreement to:
2.3.1. [bookmark: _Toc12416663]“Clause” shall, subject to any contrary indication, be construed as a reference to a Clause in this Agreement.
2.3.2. [bookmark: _Toc12416664]“Person” refers to any person including juristic entities.
2.4. [bookmark: _Toc12416665]Unless inconsistent with the context or save where the contrary is expressly indicated:
2.4.1. [bookmark: _Toc12416666]if any provision in a definition is a substantive provision conferring rights or imposing obligations on any Party, notwithstanding that it appears only in the definition Clause, effect shall be given to it as if it were a substantive provision of this Agreement;
2.4.2. [bookmark: _Toc12416667]when any number of days is prescribed in this Agreement, such a period shall be computed by excluding the first and including the last day unless the last day falls on a day which is not a Business Day, in which case the last day shall be the next succeeding Business Day;
2.4.3. [bookmark: _Toc12416668]no provision of this Agreement constitutes a stipulation for the benefit of any Person who is not a Party to this Agreement; and
2.4.4. [bookmark: _Toc12416669]a reference to a Party includes that Party’s successors-in-title and permitted assignees, including any other persons contemplated in Clause 2.8 of this Agreement.
2.5. [bookmark: _Toc12416670]Unless inconsistent with the context, an expression which denotes:
2.5.1. [bookmark: _Toc12416671]any one gender includes the other gender; and
2.5.2. [bookmark: _Toc12416672]the singular includes the plural and vice versa.
2.6. [bookmark: _Toc12416673]Unless it is clear from a specific Clause in which a term has been defined that such definition has limited application to the relevant Clause, any term defined within the context of any particular Clause in this Agreement shall bear the same meaning as ascribed to it throughout the Agreement, notwithstanding that that term has been defined in a specific Clause.
2.7. [bookmark: _Toc12416674]The termination of this Agreement will not affect the provisions of this Agreement which operate after any such termination or which of necessity must continue to have effect after such termination, notwithstanding that the clauses themselves do not expressly provide for this.
2.8. [bookmark: _Ref345927829][bookmark: _Toc12416675]This Agreement is binding on the executors, administrators, trustees, permitted assignees or liquidators of the Parties as fully and effectually as if they had signed this Agreement in the first instance and reference to any Party is deemed to include such Party’s estate, heirs, executors, administrators, trustees, permitted assigns or liquidators, as the case may be.
2.9. [bookmark: _Toc12416676]Where figures are referred to in numerals and in words, if there is any conflict between the two, the words shall prevail.
2.10. [bookmark: _Toc12416677]None of the provisions hereof shall be construed against or interpreted to the disadvantage of the Party responsible for the drafting or preparation of such provision. 
2.11. [bookmark: _Toc12416678][bookmark: _Ref240147271][bookmark: _Ref164744194][bookmark: _Ref531340159]Subject to Clause 2.11.2 below in the event of a conflict: 
2.11.1. [bookmark: _Toc12416679]between the terms and condition contained in various clauses of the User Licenses and Support Services Agreement and any other document that is part of or executed under this User Licenses and Support Services Agreement, the terms and conditions of this Subscription Licence and Support Services Agreement shall prevail; and/or
2.11.2. [bookmark: _Toc12416680][bookmark: _Ref534878590]the Subscription Licence and Support Services Agreement and RFP, the provision of the RFP will prevail.  
2.12. [bookmark: _Toc12416681][bookmark: _Ref531686348][bookmark: _Ref103489035][bookmark: _Toc519590959]This Agreement shall govern the relationship between the Parties for Services to be provided by the Service Provider to SARS.  Any terms and conditions imposed by the Service Provider (whether in a quotation, offer, proposal, invoice, etc., as the case may be) and purporting to bind SARS, shall not (to the extent that they contradict the provisions of this Agreement) override this Agreement, unless agreed to by SARS in writing and such agreement is confirmed and signed by SARS.
3. [bookmark: _Toc263162906][bookmark: _Toc263289371][bookmark: _Toc422832737][bookmark: _Toc536778901][bookmark: _Ref54835141][bookmark: _Ref54835254][bookmark: _Ref56050246][bookmark: _Toc531439536][bookmark: _Toc531439681][bookmark: _Toc81550339]BACKGROUND AND OBJECTIVES
3.1. [bookmark: _Toc263162270][bookmark: _Ref12357201][bookmark: _Toc12416525]SARS has a statutory mandate which includes the effective and efficient collection of revenue and the widest possible enforcement of and compliance with the legislation it administers. The vision of SARS is to be an innovative revenue collection Service Provider that enhances economic growth and social development and supports South Africa’s integration into the global economy.
3.2. In pursuit of its objective to ensure the widest possible enforcement of Tax laws and to maintain confidence in the integrity of the Tax system, SARS also has a duty to actively target and pursue increasingly sophisticated tax evaders and tax evasion schemes.  Tax evasion undermines compliant Taxpayers’ morale and places an unfair burden on the compliant Taxpayers and fiscus if it is not countered effectively.
3.3. [bookmark: _Ref55875255]It is part SARS’s functions in administering the Tax Acts to verify Taxpayer information to ensure that:
3.3.1. It is correct and current;
3.3.2. Taxpayers are duly registered for and pay Tax; and
3.3.3. Information required to be submitted by Taxpayer in return, including information relating to income derived and deductions claimed by the Taxpayer, is true and correct and correlates with other information relative to the return, including that Taxpayer’s true income, deductible expenditure, assets and liabilities, spending patterns, debt servicing and lifestyle.
3.4. The Service Provider has disposal over a large body of data relating to Taxpayers, their address, personal particulars, assets, spending patterns, indebtedness, and other information. The Service Provider further has analytical tools and other methods that will enable it to assist and support SARS in the carrying out of its functions as contemplated in paragraph 3.3 above, by comparing the Taxpayer information, SARS data and/or (to the extent relevant) SARS Information which may be provided to it by SARS and the information submitted by a Taxpayer in a Return, including information relating to income derived and deductions claimed by Taxpayer, with the Service Provider Data, in order to assess the veracity of such information and to identify any aberrations.
3.5. SARS has the authority in terms of section 5 of the SARS Act to appoint the Service Provider to perform specific acts or functions, in this case to provide Analytical Services and Verification Services. Furthermore, under the Tax Acts, the Commissioner for SARS may engage the Service Provider to carry out the powers conferred, and duties imposed upon the Commissioner by or under the provisions of the Tax Acts under the control, direction, or Supervision of the Commissioner.
3.6. The Service Provider has represented to SARS that it is able, willing, and legally authorised to provide the Services.
3.7. In reliance on the representations made by the Service Provider and subsequent discussions between the Parties, and as a result of the unique ability of the Service Provider to provide the Services as a result of it having access to and/or being a custodian of the Service Provider Data, SARS has selected the Service Provider to provide SARS with the Services.
3.8. The Parties wish to record in writing their agreement in respect of the above and matter ancillary thereof.
3.9. This Agreement supersedes and replaces any and all agreements between the Parties (and other persons, as may be applicable) and undertakings given to or on behalf of the Parties ( and other persons, as may be applicable) in relation to the subject matter hereof.
3.10. [bookmark: _Toc12416532]Words and phrases used in this Agreement shall, unless the context clearly indicates a contrary intention, have the corresponding meanings assigned to them in the Agreement.
3.11. [bookmark: _Toc12416533]Therefore, the Parties wish to record the above and other matters relevant thereto, as set out below.
4. [bookmark: _Toc81550340]APPOINTMENT AND NON-EXCLUSIVITY
4.1. [bookmark: _Toc12416683]The Service Provider is hereby appointed in accordance with the Letter of Award, to provide the Services to SARS under this Agreement.
4.2. [bookmark: _Toc12416684]Subject to the provisions of the RFP, the Agreement generally and the provisions of Clause 8 specifically, SARS hereby appoints the Service Provider, on a non-exclusive basis, to provide the Services on the terms and conditions of this Agreement, and the Service Provider hereby accepts such appointment. 
4.3. [bookmark: _Toc12416685]Nothing contained herein will in any way be construed or constitute a guarantee in favour of the Service Provider that the Service Provider will receive any work or contract from SARS for services in the future, whether under this Agreement or otherwise.
4.4. SARS shall not be precluded from obtaining services that may be similar or identical to the Services from any other Service Provider and nothing contained herein shall in any way be construed or constitute a guarantee in favour of the Service Provider that the Service Provider will receive any work or contract for services in the future, whether under this Agreement or otherwise from SARS.
5. [bookmark: _Toc532440534][bookmark: _Toc532440535][bookmark: _Toc532440536][bookmark: _Toc532440537][bookmark: _Toc532440538][bookmark: _Toc532440539][bookmark: _Toc317231239][bookmark: _Ref533020285][bookmark: _Toc12416686][bookmark: _Toc531439682][bookmark: _Toc179617255][bookmark: _Toc81550341]NATURE OF RELATIONSHIP AND NON-EXCLUSIVITY
5.1. [bookmark: _Toc12416687]The Parties act for all purposes in terms of the Agreement as independent contractors.  Without limiting the aforegoing:
5.1.1. [bookmark: _Toc12416688]neither Party shall be entitled to contract on behalf of or bind the other Party in any manner whatsoever or to incur any liability or debt on behalf of the other Party; and
5.1.2. [bookmark: _Toc12416689]the Service Provider shall not publish or cause to be published any advertisement or other information relating to SARS or SARS’s business without the prior written approval of SARS; and
5.1.3. [bookmark: _Toc12416690]neither Party’s Staff shall be deemed Staff of the other Party for any purpose whatsoever and for these purposes, where the Service Provider has utilised the fixed term contractors, temporary employees and/or consultants either as Service Provider Personnel, the Service Provider undertakes to ensure that its contracts with the aforesaid Service Provider Personnel, specifically states that the assignment to SARS is only for a project and is by no means a reflection of SARS as an intended employer of the Service Provider Personnel or deemed employer in terms of the deeming provision introduced by section 198 the Labour Act, 1995 (Act No. 66 of 1995 as amended) (“the Labour Relations Act”), in the event of termination of this Agreement for any reason whatsoever.
5.2. In the event that the Labour Act, deems the Service Provider Personnel to be employees for the purposes of the aforesaid section 198, the Service Provider undertakes to indemnify SARS in full against all costs, expenses (including legal expenses on an attorney own client scale), damages, loss (including loss of business or loss of profits), liabilities, demands, claims, actions or proceedings, which the Service Provider may incur arising as a result of the aforesaid Labour Act.
6. [bookmark: _Toc41494341][bookmark: _Ref54833793][bookmark: _Ref55875659][bookmark: _Ref55875777][bookmark: _Toc81550342]SUBCONTRACTORS
6.1. The Service Provider may not sub‑contract its obligations under this Agreement without the prior written consent of SARS which consent may be withheld by SARS in its sole discretion. 
6.2. Should SARS consent to such appointment, the Service Provider will in no event be relieved of its obligations under this Agreement as a result of its use of any subcontractors. The Service Provider will at all times be responsible to SARS for fulfilment of all the Service Provider's obligations under this Agreement and will remain SARS’s sole point of contact regarding the Services, including with respect to payment.
6.3. The Service Provider will supervise the activities and performance of each subcontractor and will be jointly and severally liable with each such subcontractor for any act or failure to act by such subcontractor.
6.4. In the event of SARS’s approval of subcontracting, the Service Provider undertakes to ensure :
6.4.1. A subcontractor, comply with the applicable provisions of this Agreement, including in particular the terms and conditions relating to confidentiality, data security, and intellectual property rights;
6.4.2. that a Data Protection Agreement is in place between SARS and the subcontracting and the Service Provider remains responsible to ensure that its subcontracting conditions explicitly states this requirement as a ‘condition precedent for subcontracting’.
6.4.3. [bookmark: _Ref261941485][bookmark: _Ref261941525]a written contract with the subcontractor is in place prior to performing any of the subcontracted services, the terms of which shall be consistent with the terms of this Agreement. Prior to the conclusion and signature of any such agreement between the Service Provider and the subcontractor relating to the subcontracting of the Services, a comprehensive draft of the agreement is to be submitted to SARS for review and approval.  The Service Provider shall be obliged to accommodate all reasonable requests of SARS for amendments to the subcontract. The draft agreement shall in any event only be signed upon approval by SARS and a certified copy of the signed subcontract (which is to be identical to the final draft approved by SARS) shall be submitted to SARS within 7 (seven) business days of signature. The Service Provider will not terminate, alter, amend or vary in any material respect a subcontract or novate a subcontract that was approved by SARS under this clause 6 without obtaining prior written consent from SARS.  
6.5. The Service Provider will act as principal and not agent for SARS in all contracts with subcontractors. The Service Provider acknowledges and agrees that it shall, subject always to the limitations and exclusions of liability contained in clause 33, be fully responsible for the acts and omissions of all subcontractors as if they were the acts and omissions of the Service Provider.
6.6. Notwithstanding the aforegoing, the Service Provider acknowledges that it shall be fully responsible for the payment of all fees and charges payable to subcontractors.
7. [bookmark: _Ref294725666][bookmark: _Toc317231240][bookmark: _Toc81550343]COMMENCEMENT AND DURATION
7.1. [bookmark: _Toc12416692]This Agreement will commence on the Effective Date and, unless extended as provided in clause 7.3 or terminated earlier in accordance with the terms of this Agreement, shall endure for a period of [DRAFTING NOTE: TO BE UPDATED POST AWARD] thereafter ("Initial Period").
7.2. SARS shall have the option, in its sole discretion, to extend the Agreement beyond the Initial Period for a further period of [DRAFTING NOTE: TO BE UPDATED POST AWARD] ("Renewal Period"), by serving written notice to that effect on the Service Provider not less than 90 (ninety) days prior to expiry of the Initial Period.  It is specifically recorded that the right on the part of SARS to renew the Agreement for the Renewal Period may be exercised in respect of certain Services only and not others, as the case may be, at SARS' option and without any penalty to SARS. The then-existing terms and conditions of this Agreement shall unless agreed otherwise by the Parties in writing, remain in full force and effect during the Renewal Period, mutatis mutandis. 
7.3. [bookmark: _Toc532440542][bookmark: _Toc532440543][bookmark: _Toc532440544][bookmark: _Toc532440545][bookmark: _Toc12416694][bookmark: _Ref282439997]For the avoidance of doubt, it is recorded by the Parties that where procurement approval has not been obtained, this Agreement shall automatically terminate at the expiry of the Term.
8. [bookmark: _Ref293586844][bookmark: _Ref292302649][bookmark: _Toc292448107][bookmark: _Toc294882289][bookmark: _Toc339632581][bookmark: _Ref293657714][bookmark: _Ref293828718][bookmark: _Toc294882290][bookmark: _Toc339632582][bookmark: _Toc261872197][bookmark: _Toc261872712][bookmark: _Toc261872939][bookmark: _Toc261873121][bookmark: _Toc261873252][bookmark: _Toc263158498][bookmark: _Toc263158621][bookmark: _Toc263158744][bookmark: _Toc263158867][bookmark: _Toc263162662][bookmark: _Toc263162943][bookmark: _Toc263289406][bookmark: _Ref263662926][bookmark: _Ref284940180][bookmark: _Toc268255223][bookmark: _Ref293574388][bookmark: _Ref291845590][bookmark: _Ref291830974][bookmark: _Ref291836341][bookmark: _Toc294882292][bookmark: _Toc339632584][bookmark: _Ref294695189][bookmark: _Toc294882293][bookmark: _Toc339632585][bookmark: _Ref55875600][bookmark: _Ref11720093][bookmark: _Ref531689467][bookmark: _Toc81550344]SCOPE OF THE SERVICES
8.1. [bookmark: _Toc12416696]The Service Provider shall for the Term, use its Commercial Reasonable Efforts to provide Services to SARS on the terms and conditions of this Agreement and subject to the Service Levels.
8.2. The Service Provider undertakes to ensure that the following Services are provided in accordance with the Best Industry Practice and attaining the Service Level and Performance Criteria/Standards at all times
8.3. The Service Provider will in the provision of the Services to SARS use industry leading levels of functionality and performance.  
8.4. The Service Provider will, to the extent reasonably practicable, maintain competitiveness in the quality and scope of Services available to SARS. The Service Provider will also keep the Services under this Agreement current with industry advances and leading technology standards. 
8.5. Third Party Data Services:
8.5.1. SARS requires various mechanisms for the provision of the Information Services, Verification Services and Analytical Services (collectively referred to herein as “Third Party Data Services”).
8.5.2. To this end, the Service Provider will with effect from the Delivery Date, provide SARS with a ‘bulk data download’ of all required records and fields as set out in the RFP Document in line with SARS’s requirements, being the data field set out in the RFP Document and as updated in Annexure K.  
8.5.3. From time to time, SARS will make ‘supplemental bulk information’ requests based on the data field set out in the RFP Document including updated records thereof a specified in Annexure K.
8.5.4. The Service Provider shall ensure;
8.5.4.1. that the Third Party Data Services are provided via a secure Link with encryption technology which link has been configured in accordance with SARS’s Information and Data Security Requirements;
8.5.4.2. that the Third Party Data is collated on a systematic basis from all relevant data source providers;
8.5.4.3. that the Third Party Data and/or is for the Term, adequate, current and up-to-date as required by the NCR and Data Protection Legislation; and
8.5.4.4. the integrity of its data sources and maintain the accuracy and integrity of the Third Party Data for the Term.
8.5.5. The Service Provider must ensure that SARS is provided with the ability:
8.5.6. to make ‘specific transactional enquiries’ directly from SARS systems to the Service Provider’s databases over a secure link with secure delivery of the results of the enquiry; and
8.5.7. to make ‘online web based queries’ via messaging and web protocol.
8.5.8. The Service Provider undertakes to ensure that SARS has rights to store and perpetual rights to access the Third Party Data contained in the bulk download information and/or supplemental information requests including information obtained via the Third Party Data System.   
8.6. [bookmark: _Toc52174444][bookmark: _Toc52443599][bookmark: _Toc54068899][bookmark: _Toc54671516]Administration of Access to Third Party Data System
8.6.1. The Service Provider shall ensure that:
8.6.1.1. SARS and SARS Users are provided with administration permissions to perform transactional queries which permission must be controlled at a user level. 
8.6.1.2. SARS is provided with the administrative functionality to grant or remove permissions to perform query transactions to individual SARS Users who have access to the Third Party Data System. Access to the Third Party Data System must be provided on a user ID/password basis.  
8.6.1.3. there is no limitation to the number of SARS Users who have access to the Third Party Data System.  Users must be granted permissions based on one of two profiles which correspond to permission to run contact view queries and/or credit view queries.
8.6.1.4. a further administrative profile is provided for a SARS User to administer access to other SARS Users.  
8.7. [bookmark: _Ref533016183][bookmark: _Toc12416707][bookmark: _Ref56087315]Maintenance Services:
8.7.1. [bookmark: _Toc12416708]The Service Provider shall for the duration of this Agreement provide the Maintenance Services in accordance with the provisions of this Agreement. In providing the Maintenance Services, the Service Provider shall:
8.7.1.1. [bookmark: _Toc12416709]promptly notify SARS of any Upgrades or New Release of the Link and/or Third Party Data System;
8.7.1.2. [bookmark: _Toc12416710]provide SARS with each notification and/or release specifying: (i) the nature of such Upgrades or New Release; and (ii) any adverse effects which the Upgrades or New Release may be expected to have, including, without limitation, any expected degradation in performance. The Service Provider undertakes that while such release notes may not be equivalent to a detailed specification of the Upgrades or New Release, it shall contain sufficient information to enable SARS to determine whether such Upgrade or New Release will be appropriate to SARS's requirements;
8.7.1.3. [bookmark: _Toc12416712]ensure that it is available at all times during any SARS evaluation period to provide assistance to SARS in this respect; and
8.7.1.4. [bookmark: _Toc12416713]continue to provide any Maintenance Services to SARS in respect of the release in use by SARS in the event that SARS elects not to evaluate and/or install the Upgrades or New Release.
8.7.2. [bookmark: _Toc12416714]SARS will (subject to the provisions of Clause 14below), at its election evaluate the Upgrade or New Release and will indicate to the Service Provider whether it wishes to install such Upgrade or New Release. 
8.7.3. [bookmark: _Toc12416715][bookmark: _Toc12416716]For the avoidance of doubt, the Parties record and agree that the Service Provider will provide the Maintenance Services from the Effective Date and in respect of Link and Third Party Data System already installed on SARS’s environment prior to the Effective Date;
8.8. [bookmark: _Toc12416719][bookmark: _Ref56087355]Support Services: 
8.8.1. [bookmark: _Toc12416720]In providing the Support Services, SARS shall request the assistance of the Service Provider with regard to any Deficiencies in the Link and/or Third Party Data System which it may identify.
8.8.2. [bookmark: _Toc12416721]The Service Provider undertakes that in providing such Support Services it shall use Commercially Reasonable Efforts to ensure that the Link and/or Third Party Data System functions error-free, maintain the Link in such a manner as to its continued compliance with its the System Requirements Specification, identify the nature and cause of the Problem, advise SARS thereof and provide SARS with future avoidance advice as well as undertaking any necessary preventative measures to minimise recurrence of the Problem.
8.8.3. [bookmark: _Toc12416722]The Service Provider shall, at its expense, supply all items necessary or required for the Support Services, provided that should the Services be provided at SARS’s offices, supplies of electricity, network connectivity and telephone services reasonably required by the Service Provider to provide such Services will be made available to the Service Provider in accordance with SARS's procedures and at SARS's expense.
8.8.4. [bookmark: _Toc12416723]The Service Provider undertakes that in providing the Support Services it will use its Commercially Reasonable Efforts to ensure that the Link and/or Third Party Data System functions error-free and to maintain the Software continued compliance with its Functional Specifications and the Documentation. The Service Provider will, on an ongoing basis apply Best Industry Practices to provide proactive preventative maintenance and advice in an effort to ensure that the Software will function error-free and will continue to comply with its Functional Specifications. In addition, the Service Provider will identify the nature and cause of the Problem, advice SARS thereof and provide SARS with future avoidance advice as well as undertaking any necessary preventative measures to minimise recurrence of the Problem.
8.9. [bookmark: _Toc12416724]Training Services:
8.9.1. [bookmark: _Toc12416725]The Service Provider will provide Training Services related to the Third Party Data System at no additional costs to SARS and/or the SARS Personnel the scope of which is set out in the Service Provider’s proposal to the RFP and as amended by the Parties in writing from time to time, subject to the provisions of the RFP.
8.10. [bookmark: _Toc12416726][bookmark: _Hlk41916031]Ad Hoc Services:
8.10.1. [bookmark: _Toc12416727]The Service Provider will provide ongoing professional services in the Service Provider’s specialist fields of activity related to the operation and improved/increased use of the Software, as may be reasonably requested by SARS from time to time in writing, subject to SARS’s procurement processes and procedures.
9. [bookmark: _Ref56049769][bookmark: _Ref56050300][bookmark: _Toc81550345]GENERAL PROVISIONS RELATION TO THE SERVICES
9.1. [bookmark: _Toc12416733][bookmark: _Toc12416729]The Service Provider undertakes for the Term, to provide the Services in accordance with the provisions of this Agreement.
9.2. [bookmark: _Toc12416734]The Third Party Data System used by the Service Provider to provide the Analytical Services and the Verification Services must as a minimum include the following: 
9.2.1. a dedicated stand-alone server that is not connected to any other part of the Service Provider's system; 
9.2.2. adequate and effective safeguards to ensure that all Confidential Information and Personal Information is and remains separate and isolated from the Service Provider's other systems, and that only duly authorised Staff of the Service Provider who are involved in the processing of Taxpayer Information, SARS Data and/or (to the extent relevant) SARS Information, shall have access thereto; and
9.2.3. the ability to process data (either "pushed" or "pulled") from a SARS network server in flat files, XML or MQ formats (but not limited to those formats).
9.3. The Service Provider shall:
9.3.1. perform the Services contemplated in this Agreement remotely or where required, onsite, at the Premises. The Service Provider shall not remove any  Confidential Information from the Premises without SARS’s express prior written permission, which SARS may, in its sole discretion, withhold. For these purposes, the Service Provider Personnel shall sign SARS’s oath of secrecy and where applicable, without limiting Clauses 25, 26, 27 and 28 below, as well as Data Protection Agreement, which documents will once signed by the Parties, be incorporated herein by reference.
9.3.2. [bookmark: _Toc12416735]provide all Services utilising security technologies and techniques in accordance with Best Industry Practice and SARS PPS&G including those relating to the prevention and detection of inappropriate use of or access to the Third Party Data System and Link, User Licenses, systems, and networks. For the avoidance of doubt, the Service Provider will not be under any obligation to find such suitable software, systems, or networks if it is not currently using it in the provision of Services to its other clients. Should the Service Provider, however, be using certain software or programmes for similar Services rendered to other clients, SARS has the expectation that such software will also be used in the provision of the Services under this Agreement, where appropriate and at no additional costs to SARS.
9.3.3. [bookmark: _Toc12416736]in providing the Services to SARS:
9.3.3.1. [bookmark: _Toc12416730]comply with SARS’s information and data security standards as communicated in writing from time to time, which includes without being limited thereto, Privacy and Data Protection Requirements;
9.3.3.2. [bookmark: _Toc12416732]at its own cost, maintain its computer based security systems to counteract cybercrime in as far as it is in accordance with the Best Industry Practice or implement security level that is no less secure than the security SARS provided as of the Effective Date or the security the Service Provider then provides for its own systems and data, whichever is greater; 
9.3.3.3. at its own costs provide, maintain and, where required, upgrade such computer systems, data bases and software as may be necessary, for the provision of the Services. In particular, the Service Provider shall ensure that all hardware and software used to provide the Services will be kept at levels supported by the respective manufacturers, and equipment will be upgraded or replaced as required to meet the Service Levels, manufacturer end-of-life policies and timelines and manufacturer-recommended requirements. The Service Provider shall schedule all such upgrades and replacements in advance and implement them in such a way as to prevent/minimise any interruption or disruption of, or diminution in, the nature or level of any portion of the Services. The Service Provider shall ensure that its internal systems and infrastructure and the Service provision at all times remains compatible with SARS's architectural technology standards and strategies
9.3.3.4. [bookmark: _Toc12416740]at its own cost, maintain and as required, upgrade its computer based security systems to counteract fraudulent claims, in accordance with SARS's information and data security standards set out in Annexure "I".
9.3.3.5. at its own costs, implement and/or use network management and maintenance applications and tools and appropriate intrusion detection, identity management, and encryption technologies when providing the Services. 
9.3.3.6. shall maintain the security of the Services and the systems relating to such Services at a level that is generally acceptable in the marketplace and/or as prescribed by Best Industry Practice. 
9.4. In order to ensure that SARS meets its objectives as stated in the RFP and clause 3 above, the Service Provider undertakes for the Term:
9.4.1. [bookmark: _Toc12416737]to use industry leading levels of functionality and performance as prescribed by the Best Industry Practice in the provision of the Third Party Data System and Link and Services to SARS;  
9.4.2. [bookmark: _Toc12416738]to implement such new technologies as it deems appropriate to deliver the Third Party Data System and Link and Services to SARS in order to maintain  competitiveness in the quality and scope of Services available to SARS and to take advantage of market cost efficiencies. The Service Provider will also keep the Third Party Data System and Link and Services under this Agreement current with industry advances and leading technology standards; and
9.4.3. [bookmark: _Ref166775628][bookmark: _Toc12416739]to provide SARS with information regarding any newly improved or enhanced commercially available information technologies that the Service Provider becomes aware of and which reasonably could be expected to have a positive impact on the performance of the Third Party Data System and Link, Network and the Services including, without limitation, in the areas of increased efficiency, increased quality and/or reduced costs.
9.5. [bookmark: _Toc12416741][bookmark: _Ref319513098][bookmark: _Toc12416742]The risk of and liability for any erroneous Deliverables or any errors which may occur due to fraud or unlawful activity on the part of the Service Provider’s Staff shall lie with the Service Provider.
9.6. In the event that any installation, connection and/or configuration of the systems is required for the performance of the Services, the Parties shall record and agree on the technical specification required for the installation, connection and configuration of such systems used for the provision of the Services in order to ensure Services performance and delivery.
9.7. [bookmark: _Toc12416743]Without limiting the provisions of this Clause 9, the Parties undertake to perform all reasonable actions and take all reasonable steps and, where necessary, to procure all that may be open to them and necessary for or incidental to the putting into effect or maintenance of the terms, conditions and/or import of this Agreement where such things, actions, steps and procurement shall not materially and/or adversely affect such Party being expected to so perform.
9.8. The Parties acknowledge that it is not the intention of this clause 9 to interfere in any way with or compromise the normal operations of the Service Provider's business, its compliance with Applicable Law(s), or its provision of Services to its other customers. Where Service Provider is reasonably of the view that strict compliance with this clause will have such aforementioned effect, it will immediately raise such view with SARS in writing and the Service Provider will be excused from such compliance until the matter has been resolved by agreement or through dispute resolution processes as provided herein; provided that where SARS is reasonably of the view that such non-compliance may compromise the security of SARS's Confidential Information, it will be entitled to suspend the relevant Service, require the Service Provider to cease the provision of the Service to the extent that such Services may compromise the security of SARS's Confidential Information and/or to vacate the SARS Premises for the duration of the Service Provider's non-compliance, or until the matter has been resolved as contemplated above.
10. [bookmark: _Toc532895201][bookmark: _Toc532895202][bookmark: _Ref303854554][bookmark: _Toc488745510][bookmark: _Toc293325620][bookmark: _Toc81550346]RESOURCES TO BE PROVIDED BY SARS
10.1. Subject to the provisions of this Agreement, SARS shall provide the Service Provider with Taxpayer Information, SARS Information and SARS Data to the extent necessary, relevant, and proportionate in relation to the purpose of such disclosure (as determined under this Agreement) for the purpose of enabling the Service Provider to render the Services.
10.2. [bookmark: _Ref261941077]SARS shall allow the Service Provider reasonable access to and use of SARS-owned hardware, software, equipment, and other resources, reasonably and necessarily required by the Service Provider to perform the Services for SARS, provided that the Service Provider shall have provided SARS with the Service Provider Requirements. All SARS's resources shall be provided to the Service Provider by SARS in the form which SARS, in its sole discretion, deems necessary and appropriate for the provision of the Services, having specific regard to the nature of the Services and the Service Provider's reasonable requirements. The SARS resources shall be provided in reasonable working order on an "as is, where is" basis with no warranties whatsoever. No lien over any SARS resources shall be established in favour of the Service Provider under any circumstances whatsoever and the Service Provider waives all its rights in this regard.  
10.3. [bookmark: _Ref261941089]The Service Provider may use the SARS resources only to perform Services for SARS and only as follows:
10.3.1. The Service Provider shall comply with SARS’s Information and Data Security Standards including SARS PPS&G, for purposes of which, and without limiting the generality of any other provisions of this Agreement, any information or data to which the Service Provider has access will be regarded as ‘secret’, and procedures as made available to the Service Provider from time to time regarding access to and use of the SARS resources.  Without limiting the generality of the foregoing, the Service Provider shall keep the SARS resources in good order and shall not use such resources for any purpose other than the Services as contemplated under this Agreement. In particular, the Service Provider shall not use the resources for any unlawful purpose or act.   
10.3.2. Subject always to the limitations and exclusions of liability contained in clause 33 the Service Provider shall be responsible for any damage to the SARS resources resulting from the abuse, misuse, neglect or negligence of the Service Provider (including Service Provider Staff) or other failure to comply with its obligations in respect of the SARS resources. In the event of the SARS resources being damaged beyond repair, the Service Provider shall replace such SARS resources with new facilities of equal or better standard, quality, and specification.
10.3.3. [bookmark: _Ref261941680]The Service Provider shall not make any changes to the SARS resources without SARS's prior written approval.  SARS reserves the right to give or withhold such approval in its sole discretion.  Any such changes shall be done at the Service Provider’s expense and shall not be recoverable from SARS.  Severable improvements shall belong to the Service Provider, and non-severable improvements shall belong to SARS.  
10.4. When any of the SARS resources are no longer required for the performance of the Services, the Service Provider shall return such SARS resources to SARS in the same condition in which they were received (including, if SARS so requires, reversing any changes effected), fair wear and tear excepted.
11. SERVICE LEVELS AND PENALTIES 
11.1. The Service Provider shall perform the Services with promptness, diligence, and courtesy. The Service Provider shall execute the Services in a professional manner and in accordance with the practices and professional standards used in well-managed operations performing Services similar to the Services.
11.2. The Parties will agree to objectively measurable Service Levels and to specific formulae by which to calculate Service Level Credits related to the Service Provider’s failure to meet, or the Service Provider's breach of the Service Levels. The Service Levels and Service Level Credits, including the applicable formulae, shall be included in the Service Level Agreement.
11.3. [bookmark: _Hlt62015402][bookmark: _Hlt62015353][bookmark: _Ref282527158]SARS may recover the applicable Service Level Credit from the Service Provider. In the event that SARS is entitled to a Service Level Credit, the amount of such Service Level Credit shall be deducted by SARS from any amount due to be paid by SARS to the Service Provider. If there is no further amount due to be paid by SARS to the Service Provider for the Services in question, then the Service Provider shall, at SARS' election, either refund the amount of the Service Level Credit to SARS or provide SARS with a credit note for such amount.
11.4. The Service Provider shall be excused from failing to comply with the Service Levels to the extent that non-performance or delayed performance is caused by SARS or its Staff, or a Force Majeure Event. 
11.5. If the Service Provider fails to meet any Service Level, the Service Provider shall:
11.5.1. investigate and report on the root causes of the Service Level failure; 
11.5.2. promptly correct the failure and begin meeting the Service Levels; 
11.5.3. advise SARS, as and to the extent requested by SARS, of the status of remedial efforts being undertaken with respect to such Service Level failure; and 
11.5.4. take appropriate preventive measures to prevent the recurrence of the Service Level failure.
11.6. SARS shall be entitled to reasonable access to all data in the Service Provider's possession relating to Service Levels and Service Level performance as provided for in this Agreement.  When required by SARS in writing, the Service Provider shall provide SARS with written reports on the Service Provider's performance against the Service Levels, together with any supporting information for each report as reasonably requested by SARS.
11.7. Should a Service Level Credit become payable to SARS and the Service Provider is also liable to pay damages to SARS under this Agreement in respect of the act or omission that is the subject or cause of failure to meet the Service Level, then the value of the Service Level Credit shall be deducted from any such claim for damages.
12. [bookmark: _Ref225161285][bookmark: _Ref301160122][bookmark: _Ref215459655][bookmark: _Toc81550347]THIRD PARTY SERVICE PROVIDER CO-OPERATION
12.1. [bookmark: _Ref217786702][bookmark: _Ref216753163]As part of the Services, where appropriate and when requested by SARS to do so, and subject to the Service Provider’s entitlement to reasonably protect its Confidential Information and Intellectual Property, the Service Provider shall work in co-ordination and co-operate with, all other Third Party Service Providers providing Services to SARS so that the Services are provided seamlessly to SARS. For the avoidance of doubt, the Service Provider will never be compelled to cooperate with any other registered Credit Bureau, or any other entity listed in Annexure "J" to this Agreement in a manner that could result in the exposure of that entity to the Service Provider's Confidential Information and/or Intellectual Property. 
12.2. [bookmark: _Ref304291068]The Service Provider shall, immediately upon becoming aware thereof, notify SARS in writing if an act or omission of such a Third Party Service Provider may cause a delay, interruption, or deficiency in the Services.
12.3. SARS acknowledges that the co-operation contemplated under this clause 12 is not intended to result in any compromise of the Intellectual Property rights or Confidential Information of the Service Provider provided by the Service Provider to SARS under this Agreement. SARS shall, where required by the Service Provider, procure undertakings, in a form reasonably acceptable to the Service Provider, from its Third Party Service Providers in order to give effect to the protection of the Service Provider's Confidential Information and Intellectual Property by such Third Party Service Providers in accordance with this Agreement. If SARS is unable to procure such undertakings, and the Service Provider has reasonable concerns that its Confidential Information and/or Intellectual Property may be compromised, it shall be entitled to refuse to co-operate with such Third Party Service Provider.
13. [bookmark: _Toc283885470][bookmark: _Toc253058953][bookmark: _Toc253063356][bookmark: _Toc253063553][bookmark: _Toc253063657][bookmark: _Toc253063762][bookmark: _Toc253122756][bookmark: _Toc253122859][bookmark: _Toc253122962][bookmark: _Toc253128504][bookmark: _Toc253136834][bookmark: _Toc253136969][bookmark: _Toc253137073][bookmark: _Toc253137208][bookmark: _Toc253137342][bookmark: _Toc253137478][bookmark: _Toc253137614][bookmark: _Toc253058957][bookmark: _Toc253063360][bookmark: _Toc253063557][bookmark: _Toc253063661][bookmark: _Toc253058958][bookmark: _Toc253063361][bookmark: _Toc253063558][bookmark: _Toc253063662][bookmark: _Toc253058960][bookmark: _Toc253063363][bookmark: _Toc253063560][bookmark: _Toc253063664][bookmark: _Toc253063766][bookmark: _Toc253122760][bookmark: _Toc253122863][bookmark: _Toc253122966][bookmark: _Toc253128508][bookmark: _Toc253136838][bookmark: _Toc253136973][bookmark: _Toc253137077][bookmark: _Toc253137212][bookmark: _Toc253137346][bookmark: _Toc253137482][bookmark: _Toc253137618][bookmark: _Toc253058961][bookmark: _Toc253063364][bookmark: _Toc253063561][bookmark: _Toc253063665][bookmark: _Toc253063767][bookmark: _Toc253122761][bookmark: _Toc253122864][bookmark: _Toc253122967][bookmark: _Toc253128509][bookmark: _Toc253136839][bookmark: _Toc253136974][bookmark: _Toc253137078][bookmark: _Toc253137213][bookmark: _Toc253137347][bookmark: _Toc253137483][bookmark: _Toc253137619][bookmark: _Toc253058963][bookmark: _Toc253063366][bookmark: _Toc253063563][bookmark: _Toc253063667][bookmark: _Toc253063769][bookmark: _Toc253122763][bookmark: _Toc253122866][bookmark: _Toc253122969][bookmark: _Toc253128511][bookmark: _Toc253136841][bookmark: _Toc253136976][bookmark: _Toc253137080][bookmark: _Toc253137215][bookmark: _Toc253137349][bookmark: _Toc253137485][bookmark: _Toc253137621][bookmark: _Toc253058968][bookmark: _Toc253063371][bookmark: _Toc253063568][bookmark: _Toc253063672][bookmark: _Toc253063774][bookmark: _Toc253122768][bookmark: _Toc253122871][bookmark: _Toc253122974][bookmark: _Toc253128516][bookmark: _Toc253136846][bookmark: _Toc253136981][bookmark: _Toc253137085][bookmark: _Toc253137220][bookmark: _Toc253137354][bookmark: _Toc253137490][bookmark: _Toc253137626][bookmark: _Toc253058969][bookmark: _Toc253063372][bookmark: _Toc253063569][bookmark: _Toc253063673][bookmark: _Toc253063775][bookmark: _Toc253122769][bookmark: _Toc253122872][bookmark: _Toc253122975][bookmark: _Toc253128517][bookmark: _Toc253136847][bookmark: _Toc253136982][bookmark: _Toc253137086][bookmark: _Toc253137221][bookmark: _Toc253137355][bookmark: _Toc253137491][bookmark: _Toc253137627][bookmark: _Toc253058970][bookmark: _Toc253063373][bookmark: _Toc253063570][bookmark: _Toc253063674][bookmark: _Toc253063776][bookmark: _Toc253122770][bookmark: _Toc253122873][bookmark: _Toc253122976][bookmark: _Toc253128518][bookmark: _Toc253136848][bookmark: _Toc253136983][bookmark: _Toc253137087][bookmark: _Toc253137222][bookmark: _Toc253137356][bookmark: _Toc253137492][bookmark: _Toc253137628][bookmark: _Toc253058971][bookmark: _Toc253063374][bookmark: _Toc253063571][bookmark: _Toc253063675][bookmark: _Toc253063777][bookmark: _Toc253122771][bookmark: _Toc253122874][bookmark: _Toc253122977][bookmark: _Toc253128519][bookmark: _Toc253136849][bookmark: _Toc253136984][bookmark: _Toc253137088][bookmark: _Toc253137223][bookmark: _Toc253137357][bookmark: _Toc253137493][bookmark: _Toc253137629][bookmark: _Toc253058972][bookmark: _Toc253063375][bookmark: _Toc253063572][bookmark: _Toc253063676][bookmark: _Toc253063778][bookmark: _Toc253122772][bookmark: _Toc253122875][bookmark: _Toc253122978][bookmark: _Toc253128520][bookmark: _Toc253136850][bookmark: _Toc253136985][bookmark: _Toc253137089][bookmark: _Toc253137224][bookmark: _Toc253137358][bookmark: _Toc253137494][bookmark: _Toc253137630][bookmark: _Toc248563936][bookmark: _Toc248645475][bookmark: _Toc248808792][bookmark: _Toc248823720][bookmark: _Toc248824158][bookmark: _Toc251074696][bookmark: _Toc251154275][bookmark: _Toc253058974][bookmark: _Toc253063377][bookmark: _Toc253063574][bookmark: _Toc253063678][bookmark: _Toc253063780][bookmark: _Toc253122774][bookmark: _Toc253122877][bookmark: _Toc253122980][bookmark: _Toc253128522][bookmark: _Toc253136852][bookmark: _Toc253136987][bookmark: _Toc253137091][bookmark: _Toc253137226][bookmark: _Toc253137360][bookmark: _Toc253137496][bookmark: _Toc253137632][bookmark: _Toc283110463][bookmark: _Toc293325627][bookmark: _Ref528582797][bookmark: _Toc81550348]SERVICE PROVIDER PERSONNEL
13.1. Account Manager and Key Personnel
13.2. During the currency of the Agreement, the Service Provider shall nominate a representative who shall be referred to as the Account Manager to manage the SARS account.
13.3. The Account Manager shall interface with SARS Authorised Representative with regard to the Service performance including the overall management of the Services and proper discharge of the duties contemplated herein by the Service Provider Personnel in line with the provisions of this Agreement. the Services.
13.4. The Account Manager shall remain responsible for:
13.4.1. Remain responsible for ensuring proper performance of Services including the timely execution thereof as and when requested by SARS in writing;
13.4.2. Remain responsible for ensuring that the Information requested by SARS is at all times, accurate, correct and complete; and
13.4.3. On-going stakeholder relationship management for the Term.
13.5. The management of the Agreement by the Account Manager is key to SARS and in the event that SARS is 
13.6. The Service Provider shall:
13.6.1. ensure that the Service Provider Personnel who perform the Services are appropriately skilled, experienced, and qualified to render the specific Services for which they are responsible, and that each of them strictly comply with this Agreement including the Service Levels in the performance of the Service;
13.6.2. notify SARS in writing and in advance of the names, details, qualifications, and responsibilities of each Key Personnel (where a Key Personnel is required for service provisioning);
13.6.3. promptly provide to SARS any information pertaining to the skill, experience, and qualification of any Key Personnel, as SARS may reasonably request from time to time; and
13.6.4. ensure that a Key Personnel signs the Consent and Data Protection Agreement (Annexure A), prior to entering the Premises.
13.7. The Service Provider shall duly comply with its contractual arrangements with all Service Provider Personnel to ensure uninterrupted provision of Services.
13.8. [bookmark: _Ref282521094]Notwithstanding the above, the Service Provider shall not appoint, assign, designate or subsequently re-assign any Staff member to occupy the position or perform the duties of an Account Manager or Key Personnel member in terms of the Agreement without SARS's prior written consent.   
13.9. The Service Provider shall not voluntarily remove an individual filling an Account Manager or Key Personnel position prior to obtaining SARS’s approval of a suitable replacement in terms of clause 13.8 and such replacement being properly trained and made familiar with the Services by the Service Provider. 
13.10. SARS shall be entitled, if SARS believes that the performance or conduct of an Account Manager or Key Personnel member is unsatisfactory for any reason or is not in compliance with the provisions of the Agreement, by giving no less than 48 (forty eight) hours written notice thereof to the Service Provider, require the Service Provider to address the issue or to remove any such Account Manager or Key Personnel member, and the Service Provider shall take such steps as may be necessary to give effect to such notice, including promptly addressing the performance or conduct of the Account Manager or Key Personnel member or, at SARS's request, immediately replacing such Account Manager or Key Personnel member in accordance with clause 13.8 with another Service Provider’s Staff member acceptable to SARS and with sufficient knowledge and expertise to perform the Services in accordance with the Agreement.
13.11. The Service Provider shall be liable for any criminal activity, delicts, misconduct, failure to comply with any law and/or wrongdoing or Personal Information Breach on the part of a Service Provider Personnel committed (or omitted) by a Service Provider Personnel in the course of the Agreement and the Service Provider hereby (in addition to any other indemnities recorded elsewhere in the Agreement), indemnifies SARS and holds SARS harmless against any costs, liabilities, expenses or damages of whatever nature suffered or incurred by SARS, and caused directly by any Service Provider Personnel.
14. [bookmark: _Toc40605993][bookmark: _Toc46482319][bookmark: _Ref305088150][bookmark: _Toc488745512][bookmark: _Toc280021851][bookmark: _Ref280696939][bookmark: _Toc81550349]CONFIGURATION AND IMPLEMENTATION OF THE THIRD PARTY DATA SYSTEM
14.1. Following delivery of Solution to SARS, the Service Provider shall work together with SARS to configure and implement the Link and Third Data Party Data System in accordance with System Specifications Requirements. 
14.2. The Service Provider shall during the configuration process prepare a User Manual for use by SARS Users.
14.3. The Service Provider undertake to configure the Link and Third Party Data System in order to ensure that Link and Third Party Data System meet SARS’s System Specification Requirements and in doing so, the Service Provider undertakes not to and without limiting the provisions of clause 24 below, utilise any Third Party Intellectual Property Rights without SARS’s written consent
15. [bookmark: _Ref56155234][bookmark: _Toc81550350]ACCEPTANCE AND REVIEW
15.1. SARS shall have the right to review and accept or reject all Service Provider Deliverables and any components of such Service Provider Deliverables to be provided by the Service Provider to SARS under this Agreement, pursuant to the methodology set forth in this clause. SARS’s criteria for the acceptance or rejection of a Service Provider Deliverable must be agreed between the Parties and recorded in the Acceptance Testing Criteria, and in undertaking a review, SARS shall have strict regard to the agreed criteria.
15.2. The Service Provider will be available to liaise with SARS regarding any queries arising with regard to a Service Provider Deliverable and will assist SARS with its evaluation of the Service Provider Deliverable. 
15.3. [bookmark: _Ref254011028]Should SARS not accept the Service Provider Deliverable, SARS will provide the Service Provider with written notice of its non-acceptance, and the reasons, therefore. The Service Provider will, unless otherwise stipulated in the relevant Acceptance Testing Procedure or otherwise agreed by the Parties at the time, correct any Deficiencies within 48 (forty eight) hours or such longer period as SARS may reasonably prescribe, where after the Service Provider Deliverable will be resubmitted to SARS for review and evaluation in accordance with this clause. 
15.4. If the Service Provider is still unable to correct the Deficiency within this period, then SARS may in its sole discretion elect to -
15.4.1. direct the Service Provider to continue its efforts to make the Service Provider Deliverable acceptable to SARS, in which case the Service Provider shall continue such efforts; or
15.4.2. accept the Deficient Service Provider Deliverable, in which event the charges with respect to such Service Provider Deliverable shall be equitably reduced or refunded, to reflect the presence of such Deficiency; or
15.4.3. without limiting the generality of SARS's right to terminate this Agreement for cause under clause 36 or to claim damages or to claim a reduction or the refund of part of or the whole fee under this clause, terminate a Service component so affected without liability by providing written notice to the Service Provider.
15.5. Should SARS be entitled to claim for the reduction of fees or a refund under this clause 14, and where the Service Provider is also liable to pay damages to SARS under this Agreement in respect of the breach to or from which the refund or reduction relates arises then SARS’s claims for damages will be subject to the limitation of liability in clause 33.
16. [bookmark: _Toc81550351]HEALTH, SAFETY AND SECURITY PROCEDURES AND GUIDELINES
16.1. [bookmark: _Toc12416777]SARS has in terms of OHS Act, 
16.1.1. [bookmark: _Ref41297552]established and provided a safe working environment for SARS’s Personnel and visitors to its Premises and further maintains the work environment, which is safe, without risks to the health of SARS’s Personnel and visitors, in as far as is reasonably practical to eliminate or mitigate any health and safety hazard or potential health and safety hazard; and
16.1.2. controls in place required to respond to any health safety risk which controls are regularly updated in line with the applicable provisions of the OHSA and where required, standards and guides as published by the aforesaid prescript and/or National Institute for Communicable Diseases (NICD).  
16.2. [bookmark: _Ref54836659][bookmark: _Toc12416778][bookmark: _Hlk41916416]The Service Provider hereby agrees and undertakes:
16.2.1. in terms of section 37(2) of the OHSA, to ensure that the Service Provider and the Service Provider’s Personnel comply in all respects, with the aforesaid OHSA and regulations and accept sole responsibility for all health and safety matters relating to the provision of the Services, or in connection with or arising out of such Services, for the Term of this Agreement, including with regard to the Service Provider Personnel and ensuring that neither SARS’s Personnel nor any Third Party Service Providers staff’s health and safety is endangered in any way by the Service Provider’s activities or conduct in providing the Services whilst at the Premises.
16.2.2. to ensure that the Service Provider Staff will at all times and if required by SARS at its Premises, be in possession of the necessary PPE (Personal Protective Equipment) prescribed by the OHSA before entering SARS’s offices and Premises and shall when within SARS’s offices and/or Premises, adhere to SARS PPS&G applicable to SARS and SARS's Personnel and are available to the Service Provider on request. Should SARS at any time have reason to believe that any member of the Service Provider Personnel is failing to comply with SARS PPS&G, SARS will be entitled to deny such member of Service Provider Personnel to any or all of Premises and require the Service Provider to replace such member of Staff without delay.
16.3. The Service Provider undertakes and warrants to SARS that:
16.3.1. it shall ensure that all Service Provider Personnel are and remain adequately and validly insured in terms of the Compensation for Occupational Injury and Diseases Act, 1993 (“COIDA”), and shall deliver proof to that effect to SARS as and when required to do so. In addition, the Service Provider shall, before commencement of the Services (notwithstanding the Effective Date), an Appointment, furnish to SARS a copy of a certificate of good standing issued by the Compensation Commissioner appointed in terms of COIDA;
16.3.2. it shall at all times comply with the provisions of COIDA and the OHSA;
16.3.3. it shall, at the request of SARS, furnish to SARS a copy of its own health, safety and environmental plan, policy and procedures pertaining to occupational health and safety, and amend such policy if SARS can reasonably demonstrate that the plan, policy and/or procedures are incomplete or inadequate;
16.3.4. it shall ensure that no Service Provider Personnel brings intoxicating drugs or liquor onto the Premises, and that no Service Provider Personnel arrives at the Premises under the influence of intoxicating drugs or liquor;
16.3.5. it shall supply all personal protective equipment and clothing, and other safety measures and equipment, as may be necessary in the circumstances (or as may be requested by SARS from time to time) in order to protect Service Provider Personnel while they are at the Premises; and
16.3.6. all equipment, tools and materials brought onto the Premises for use by the Service Provider Personnel, are in good working order for the Term, and that they meet the requirements contemplated in the OHSA.
16.4. [bookmark: _Ref41297620]SARS reserves (where applicable), the right to undertake audit(s) at any given time at the Service Provider’s and its sub-contractor’s premises to assess the Service Provider’s compliance with its health and safety plan;
16.5. The Service Provider hereby indemnifies and agrees to hold SARS harmless against any loss, damages, liability, or expense suffered or incurred by SARS:
16.5.1. as a result of any breach in terms of this clause 16.1.1; and
16.5.2. in terms of the OHSA as a result of any Service Provider Personnel failing to comply with SARS PPS&G as contemplated in clause 16.2 above;
16.5.3. as a result of any charge that may be brought against SARS in terms of Section 37 and related provisions of the OHSA, in the event that any of its personnel commit any offense in terms of the OHSA, while on the Premises.
16.6. The indemnity referred to in clause 16.4 is in addition to the general indemnity contained elsewhere in this Agreement and does not limit the ambit of the general indemnity in any way whatsoever.
17. [bookmark: _Toc81550352]INSURANCE
17.1. For the duration of this Agreement, the Service Provider shall maintain a public liability insurance policy, reasonably acceptable to SARS, in respect of all risks normally associated with the business of the Service Provider  including fraud and theft by either third parties or staff. The Service Provider will on the effective date provide SARS with an extract from the aforesaid insurance policy, or a suitable letter from the Service Provider’s insurance brokers, confirming compliance with this clause.
18. [bookmark: _Toc81550353]SERVICE PROVIDER STAFF
18.1. As part of its provision of the Services, the Service Provider shall at all times ensure that all Service Provider staff are suitable and appropriately qualified, trained, experienced ad available to render the Services in terms of this Agreement.
18.2. the Service Provider shall be responsible for ensuring the authenticity of all personnel credentials of the Service Provider staff.
18.3. The Service Provider hereby undertakes to procure that all Service Provider staff who are exposed to SARS information and/or Taxpayer information and/or SARS Data will comply with all secrecy and confidentiality obligations with which SARS officials and employees are obliged to comply in terms of the SARS Act, Tax Acts and all other relevant legislation and that they will in particular all execute and adhere to the prescribed declaration/oath of secretary.
18.4. Neither the Service Provider nor the Service Provider’s staff, subcontractors or other agents are or shall be deemed to be staff of SARS. The Service Provider and any of its subcontractors, shall be responsible for their own staff assigned to provide Services under this Agreement, including that the Service Provider shall be required to comply with and/ or ensure compliance with all applicable laws, including in relation to employment and tax as they relate to and apply in respect of its staff and in respect of the staff of the subcontractors.
18.5. The Service Provider shall ensure that Key Personnel are assigned to perform the Services in terms of the Agreement in an efficient and timely manner.
18.6. The Service Provider shall not appoint, assign, designate or subsequently reassign any staff member to occupy the position or to perform the duties of a Key Personnel member in terms of the Agreement without SARS’s prior written consent.
18.7. The Service Provider shall not voluntarily remove an individual filing a Key Personnel position prior to obtaining SARS’s approval of a suitable replacement in terms of the clause of the Service Provider and such a replacement being properly trained and made familiar with the Services of the Service Provider.
18.8. SARS shall be entitled, if SARS believes that the performance or conduct of any Key Personnel member is unsatisfactory for any reason or its not compliance with the provisions of this Agreement, by giving no less than 48 hours written notice thereof to the Service Provider, require the Service Provider to address the issue or to remove any Key Personnel member, and the Service Provider shall take such steps as may be necessary to give effect to such notice, including promptly addressing the performance or the conduct of the Key Personnel member or, at SARS’s request, immediately replacing such Key Personnel member in accordance with the clause of the Service Provider with another Service Provider staff member acceptable to SARS and with sufficient knowledge and expertise to perform the service in accordance with the Agreement.
19. [bookmark: _Ref254281632][bookmark: _Toc283110464][bookmark: _Toc293325628][bookmark: _Toc81550354]FEES INVOICING AND PAYMENT
19.1. [bookmark: _Toc12416780][bookmark: _Toc507491287][bookmark: _Ref507909783][bookmark: _Toc12180430][bookmark: _Toc71810191][bookmark: _Toc74371490][bookmark: _Toc77472940][bookmark: _Toc102366585][bookmark: _Toc145350018]In general, the Fees applicable to the Services are set out in Annexure D hereto.
19.2. [bookmark: _Toc12416781]SARS shall for the Term, pay the Service Provider for the provision of the Services to the total value of R [DRAFTING NOTE: TO BE INSERTED POST AWARD], which amount will paid [DRAFTING NOTE: TO BE UPDATED POST AWARD], DRAFTING NOTE: TO BE UPDATED POST AWARD] within days of receipt of the Service Provider’s invoice. 
19.3. [bookmark: _Toc12416782][bookmark: _Hlk41916841]The Service Provider will (subject to the provisions of this Clause 19), not be entitled to: (i) impose or seek payment of any amounts or charges under the Agreement other than the Fees; (ii) establish any new types of charges under the Agreement; or (iii) modify any of the Fees under the Agreement; unless SARS has agreed thereto in writing.
19.4. [bookmark: _Toc12416783]Each invoice will consist of or have attached statement of the total amount due which will be itemised per Service. The Service Provider will provide to SARS the calculation of the Fees in accordance with Annexure E.
19.5. [bookmark: _Toc12416784]The Service Provider will verify that each invoice is complete and accurate and that it conforms to the requirements of the Agreement (including by carrying out detailed checks of each invoice) before issuing the invoice to SARS. 
19.6. [bookmark: _Toc12416785][bookmark: _Ref41907247]SARS may withhold any amounts that it disputes in good faith, provided that such dispute shall either be discussed in the meetings as provided for in Clause 21 and/or automatically be referred to dispute resolution in terms of Clause 51.
19.7. [bookmark: _Toc12416787]The Service Provider will maintain complete and accurate records of, and supporting documentation for, the amounts invoiced to and payments made by SARS hereunder in accordance with generally accepted South African accounting practice (compliant with FAIS and IFRS) applied on a consistent basis.  
19.8. [bookmark: _Toc12416788]Notwithstanding the provision of Clause 21 below, SARS may as and when it deems necessary audit the Fees that have been paid to the Service Provider during the Term.  For these purposes, the Service Provider shall within 10 (ten) days after SARS’s request, provide SARS with response to any payment queries raised by SARS including any other documentation or information reasonably required in order to verify the accuracy of the Fees invoiced and paid by SARS including compliance by the Service Provider with the requirements of the Agreement. In the event that SARS determines, at any time during the Term and/or expiry thereof that SARS has overpaid the Service Provider, the Service Provider shall refund such overpaid Fees to SARS in fully without any set off, including any interest thereon, calculated at Repo Rate.
20. [bookmark: _Toc81550355]TAX, DUTIES AND CURRENCY ISSUES
20.1. [bookmark: _Toc12416790][bookmark: _Toc145350020]Unless otherwise specified, all Fees and expenses are recorded [DRAFTING NOTE: TO BE CONFIRMED POST AWARD] of Value Added Tax. The Service Provider will be financially responsible for all taxes associated with the Services and will comply with all applicable laws relating to tax and tax invoices.
20.2. [bookmark: _Toc12416791]All Fees set out in this Agreement are inclusive of any export and import tax.
20.3. [bookmark: _Toc12416792]The Fees are stated in South African Rand and will be quoted, invoiced, and paid in South African Rand. Subject only to the discounts contemplated in the RFP, the Fees are not subject to adjustment due to any currency fluctuations for the duration of the Agreement.
21. [bookmark: _Toc293325629][bookmark: _Ref148459][bookmark: _Ref41907387][bookmark: _Toc81550356]DISPUTED FEES AND INVOICING ERRORS
21.1. [bookmark: _Toc12416794]SARS may withhold payment of any Fees that SARS disputes in good faith (or, if the disputed Fees have already been paid, SARS may withhold an equal amount from a later payment), including disputes in respect of an error in an invoice or an amount paid.  If SARS withholds any such amount:
21.1.1. [bookmark: _Toc12416795]SARS will promptly notify the Service Provider that it is disputing such Fees; and
21.1.2. [bookmark: _Toc12416796]the Parties will promptly address such dispute in accordance with Clause 51 of the Agreement. 
21.2. [bookmark: _Toc12416797]If the dispute relates to (or is equal to (in the case of disputed Fees that have already been paid by SARS)) only certain of the Fees included on an invoice, then SARS will pay the undisputed amounts in accordance with the provisions of RFP. 
21.3. [bookmark: _Toc12416798]If an invoice is identified as incorrect by SARS, the Service Provider will either (i) issue a correct invoice if the amount stated on the invoice has not yet been paid; or (ii) make a correction on the next invoice if the amount has been paid by SARS, provided however, that the Service Provider will refund any overpayments with interest calculated at the Repo Rate for the number of days from the date of SARS’s payment to the date of the refund. SARS will not be responsible for paying interest on undercharged amounts, if any.
21.4. [bookmark: _Toc12416799]For the avoidance of doubt, the Parties record and agree that the Service Provider shall not be entitled to suspend or interrupt the provision of the Services until the dispute is resolved by the Parties and such resolution is recorded in writing. 
22. [bookmark: _Toc81550357]SERVICE PROVIDER OBLIGATIONS TO REDUCE COSTS
22.1. [bookmark: _Ref42076089]In consultation with SARS, the Service Provider will continuously investigate methods to reduce the Fees whilst maintaining Performance Standards.
22.2. Without limiting the generality of its obligations under Clause 22.1 above, the Service Provider will:
22.2.1. use Commercially Reasonable Efforts to identify methodologies, processes and solutions and technologies that SARS or the Service Provider may employ to reduce consumption, costs and to claim applicable discounts;
22.2.2. Model the effect of the methodologies, processes, solutions and technologies at different levels and mixes of consumption; and
22.2.3. periodically report (but no less frequently than quarterly) on such efforts and make recommendations to SARS regarding the steps SARS, the Service Provider or both may take to reduce the Fees.
23. [bookmark: _Toc532440556][bookmark: _Toc532440557][bookmark: _Toc532440558][bookmark: _Toc531439691][bookmark: _Toc81550358]SARS’S RIGHTS AND OBLIGATIONS 
23.1. [bookmark: _Toc12416801][bookmark: _Ref42076083]SARS undertakes to furnish the Service Provider with any relevant information necessary for the Service Provider to perform the Services in compliance with the terms and conditions of this Agreement including provision of Resources to a Key Personnel.
23.2. SARS undertakes to:
23.3. ensure that a Key Personnel is allocated a work area including Resources required for the performance of the Services at the Premises; and
23.4. set up an email account for the Key Personnel including extension number which shall be utilised by a Key Personnel for communication and Service performance.
24. [bookmark: _Ref531143486][bookmark: _Toc531439694][bookmark: _Toc81550359]INTELLECTUAL PROPERTY RIGHTS
24.1. [bookmark: _Toc12416803]SARS Intellectual Property: 
24.1.1. [bookmark: _Toc12416804]SARS retains all right, title, and interest in and to the SARS Intellectual Property. As of the Effective Date, the Service Provider is granted a non-exclusive licence for the Term, to perform any lawful act including the right to use, copy, maintain, modify, enhance and create derivative works of SARS Intellectual Property (including source code materials, programmer interfaces, available documentation, manuals and other materials to the extent necessary for the use, modification, or enhancement thereof) for the sole purpose of providing the Deliverables and/or Services to SARS. The Service Provider will not be permitted to use SARS Intellectual Property for the benefit of any entities other than SARS without a signed written consent of SARS, which may be withheld at SARS’s sole discretion. Except as otherwise requested or approved by SARS, which approval will be at SARS’s sole discretion, the Service Provider will cease all use of SARS Intellectual Property as of the termination or expiration date of this Agreement.
24.2. [bookmark: _Toc12416805]Intellectual Property developed during the Term: 
24.2.1. [bookmark: _Toc12416806]SARS will have all right, title and interest in all Intellectual Property developed or generated for SARS in the course of supplying the Deliverables and/or Services (“Developed Intellectual Property”).
24.2.2. [bookmark: _Toc12416807]The Service Provider hereby irrevocably assigns, transfers, and conveys to SARS without further consideration all of its right, title, and interest in such Developed Intellectual Property. 
24.2.3. [bookmark: _Toc12416808]The Service Provider hereby grants SARS (subject to payment of all fees regarding the Developed Intellectual Right), all rights, title, and ownership to the Developed Intellectual Property and to perfect such title, the Service Provider undertakes to:
24.2.3.1. [bookmark: _Toc12416809]execute any documents or take any other actions as may be reasonably necessary, or as SARS may request in writing, to cede and assign such Developed Intellectual Property in order to vest all rights, title, and ownership thereto, to SARS; and
24.2.3.2. [bookmark: _Toc12416810][bookmark: _Ref303774448]not to claim any such rights, title, and ownership in such work whether during and/or after the expiry of this Agreement for any reason whatsoever. 
24.2.4. [bookmark: _Toc12416811]Unless otherwise agreed, where Developed Intellectual Property incorporates the Service Provider Intellectual Property and/or systems, and processes that Service Provider did not develop in the course of supplying Deliverables and/or Services under the Agreement, the Service Provider hereby grants SARS an irrevocable, perpetual, world-wide, fully paid-up, royalty-free, non-exclusive licence for SARS including SARS Personnel to perform any lawful act, including the right to use, copy, maintain, modify, enhance and create derivative works of such Service Provider Intellectual Property insofar as it forms part of the Developed Intellectual Property (“SARS’s License”).
24.3. [bookmark: _Toc12416812]The Service Provider Intellectual Property:
24.3.1. [bookmark: _Ref531659756][bookmark: _Toc12416813]Subject to Clause 24.2.3.2, the Service Provider retains all right, title and interest in and to Service Provider Intellectual Property that is used in connection with the Deliverables and/or Services. The Service Provider grants to SARS an irrevocable, perpetual, fully paid-up, royalty-free, non-exclusive licence for SARS to receive and realise the benefit of the Deliverables and/or Services during the Term and during the Disengagement Assistance Period (“SARS Licence”).
24.4. [bookmark: _Toc12416814]Third Party Intellectual Property:
24.4.1. [bookmark: _Toc12416815]The Service Provider will neither, for the Term, incorporate any Third-Party Intellectual Property into any Developed Intellectual Property nor introduce into SARS’s environment any Third-Party Intellectual Property without first obtaining SARS’s written consent thereto. The Service Provider will be responsible for obtaining a licence on behalf of SARS, at Service Provider’s cost and in SARS’s name, to use such Third-Party Intellectual Property from the Third Party. The Service Provider is required to supply the Deliverables and Services in accordance with the Service Levels notwithstanding any decisions by SARS to withhold its consent to the use of Third-Party Intellectual Property and/or failure to assist in procuring the required consents. 
24.5. [bookmark: _Toc12416816]Use of Third-Party Intellectual Property licensed to SARS:
24.5.1. [bookmark: _Toc12416817]Service Provider will not, without SARS’s express prior written consent, use any Third-Party Intellectual Property licensed to SARS whether to provide the Deliverables and/or Services to SARS or for any other purpose whatsoever. The Service Provider acknowledges that such unauthorised use of Third-Party Intellectual Property licensed to SARS may constitute a breach of the provisions of the licence Agreement/s in terms of which such Third-Party Intellectual Property is licensed to SARS. Should consent be granted to the Service Provider to use Third Party Intellectual Property licensed to SARS, the Service Provider undertakes that it will only use such Intellectual Property strictly in accordance with the provisions of the relevant consent. The Service Provider is required to perform the Services in accordance with the Service Levels, notwithstanding any decisions by SARS to withhold its consent. 
25. [bookmark: _Ref179272966][bookmark: _Toc179617258][bookmark: _Toc531439695][bookmark: _Toc81550360]CONFIDENTIAL UNDERTAKING
25.1. [bookmark: _Toc12416819]The Parties shall ensure that prior to commencing the performance of the Services all the Service Provider Personnel involved in the rendering of the Services, sign the SARS Oath of Secrecy and Data Protection Agreement (where applicable), and submit the original thereof to SARS for record keeping purposes.
25.2. [bookmark: _Toc12416820]The Service Provider undertakes that for the duration of this Agreement and after the expiration or earlier termination of this Agreement for any reason, it will keep confidential all SARS’s Confidential Information. This includes the knowledge acquired by the Service Provider Personnel as a result of the work performed by the Service Provider in terms of this Agreement and which by its nature, is intended to be kept confidential.
25.3. [bookmark: _Toc12416821]The Parties agree that no trade and/or business secrets, Confidential Information or methods of work supplied by one Party to the other shall be disclosed to any third party, without first obtaining the written consent of the other Party, unless required by law or competent court or Authority.  
25.4. [bookmark: _Toc12416822]The Service Provider specifically acknowledges that all information relating to the Services, including, and not limited to, literary works produced thereunder are of a sensitive nature and must be kept confidential. The Service Provider undertakes not to disclose such information without first obtaining the written consent of SARS unless required by law or competent court. 
25.5. [bookmark: _Toc12416823]If the Service Provider is uncertain about whether information is to be treated as confidential in terms of this Clause, it shall be obliged to treat it as such until advised otherwise, in writing, by SARS.  
25.6. [bookmark: _Toc12416824][bookmark: _Ref41299288]The Service Provider will protect the interests of SARS in its Confidential Information by:
25.6.1. [bookmark: _Toc12416825]making available such Confidential Information only to Service Provider Personnel who are actively involved in the execution of its obligations under this Agreement and then only on a “need to know” basis;
25.6.2. [bookmark: _Toc12416826]putting in place internal security procedures in accordance with current industry standards and/or Applicable Law to prevent unauthorised disclosure and taking all practical steps to impress upon those personnel who need to be given access to Confidential Information, the secret and confidential nature thereof; 
25.6.3. [bookmark: _Toc12416827]using the Confidential Information only for the purposes of and to the extent necessary for the Service Provider to comply with its obligations under this Agreement. In particular, the Service Provider shall not use the Confidential Information for the purpose of updating, supplementing, or verifying its own data bases;
25.6.4. [bookmark: _Toc12416828]not using any Confidential Information of SARS, or disclosing directly or indirectly any Confidential Information of SARS to third parties, whether during this Agreement or thereafter, unless required by law; 
25.6.5. [bookmark: _Toc12416829]notifying SARS promptly of any unauthorised or unlawful use, disclosure and/or Processing of the Confidential Information including Personal Information Breach of which the Service Provider becomes aware;
25.6.6. [bookmark: _Toc12416830][bookmark: _Ref531661291]deleting or returning (at the request of SARS) the Confidential Information as may be required by SARS, without keeping copies thereof, immediately upon first written demand for deletion or the return thereof by SARS, whether or not the Service Provider has completed the provision of the Services in respect of any such Confidential Information, and in any event promptly after the use thereof in the provision of the Services; 
25.6.7. [bookmark: _Toc12416831]providing reasonable evidence of the Service Provider’s compliance with its obligations under this Clause 25.6.6 to SARS on reasonable notice and request; and 
25.6.8. [bookmark: _Toc12416832]ensuring that all Confidential Information of SARS which has or will come into the possession of the Service Provider and Service Provider Personnel, will at all times remain the sole and absolute property of SARS.
25.7. [bookmark: _Toc12416833]The unauthorised disclosure by the Service Provider of the Confidential Information to a third party may cause irreparable loss, harm, and damage to SARS, and may lead to criminal sanction. As such, the Service Provider indemnifies and holds SARS harmless against all Losses and any action, or damage, of whatever nature, suffered or sustained by the SARS pursuant to a breach by the Service Provider of provisions of this Clause 25.
25.8. [bookmark: _Ref282439236][bookmark: _Toc12416834]No announcements of any nature whatsoever will be made by or on behalf of a Party relating to this Agreement without the prior written consent of the other Party.
25.9. [bookmark: _Toc12416835]The provisions of this Clause 25 shall survive the termination or cancellation of this Agreement for any reason whatsoever.
26. [bookmark: _Toc293325631][bookmark: _Ref533021358][bookmark: _Ref533021714][bookmark: _Ref2859348][bookmark: _Ref36709587][bookmark: _Ref42075544][bookmark: _Ref56050047][bookmark: _Ref56050107][bookmark: _Toc71514528][bookmark: _Ref72054768][bookmark: _Ref72054917][bookmark: _Ref77505380][bookmark: _Ref77505390][bookmark: _Ref148263529][bookmark: _Toc151286399][bookmark: _Ref253055528][bookmark: _Ref253984221][bookmark: _Ref253984231][bookmark: _Toc283110466][bookmark: _Toc531439696][bookmark: _Hlk41917068][bookmark: _Toc81550361]DATA PROTECTION
26.1. [bookmark: _Ref271536947][bookmark: _Toc12416837]The Service Provider acknowledges that in the course of the providing the Services it may become privy to SARS’s Confidential Information including Personal Information.
26.2. [bookmark: _Ref280688189][bookmark: _Ref294773976][bookmark: _Toc12416838]To the extent that the SARS’s Confidential Information and/or Personal Information needs to be stored on the Service Provider’s information technology systems, the Service Provider shall take appropriate technical safeguards and organisational measures and/or measures prescribed by sections 19 to 22 POPIA and/or applicable Data Protection Legislation (where applicable), SARS Act and/or Applicable Laws against unauthorised access to, unlawful Processing, accidental loss, destruction or damage of the SARS’s Confidential Information and shall provide SARS, with reasonable evidence of the Service Provider’s compliance with its obligations under this Clause 26.2 on reasonable notice and request. 
26.3. [bookmark: _Toc12416839][bookmark: _Ref36709802]The Service Provider shall institute and operate all necessary back-up procedures to its information technology systems to ensure that, in the event of any information system malfunction or other loss of SARS’s Confidential Information and/or Personal Information, such information can be recovered promptly and that the integrity thereof and any database containing such material can be maintained. 
26.4. [bookmark: _Toc12416840]The Service Provider shall ensure that all SARS’s Confidential Information and/or Personal Information provided to it by SARS in order to render the Services is stored separately and isolated from data and property relating to the Service Provider or any third party (including any other entity with whom the Service Provider may conduct business) in accordance with the Data Protection Legislation, SARS Act and the Applicable Laws.
26.5. [bookmark: _Toc12416841]The security measures to be taken by the Service Provider in terms of Clause 26.2 must – 
26.5.1. [bookmark: _Toc12416842]not be less rigorous than the security safeguards, measures and practices (i) generally maintained by SARS in respect of its data (and as communicated by SARS to the Service Provider); (ii)  maintained by the Service Provider with respect to its own confidential information of a similar nature and/or (iii) prescribed by the Applicable Laws and/or Data Protection Legislation; and
26.5.2. [bookmark: _Toc12416843][bookmark: _Toc12416844][bookmark: _Toc12416845][bookmark: _Toc12416846]enable SARS and the Service Provider to conform to Applicable Law, including, Data Protection Legislation, PAIA, Electronic Communications and Transactions Act, 2002 (Act No 25 of 2002); the Tax Acts. 
26.6. [bookmark: _Toc12416847][bookmark: _Toc252343164][bookmark: _Toc289187096][bookmark: _Ref291775216][bookmark: _Toc317231258][bookmark: _Ref532897375][bookmark: _Ref280688985]The Service Provider hereby indemnifies and holds SARS harmless against all Losses incurred by SARS as a result of any breach by the Service Provider of the provisions of this Clause 26.
27. [bookmark: _Toc532909984][bookmark: _Ref533021720][bookmark: _Ref2859385][bookmark: _Ref2929816][bookmark: _Ref11721201][bookmark: _Ref36709639][bookmark: _Ref42075576][bookmark: _Ref56050063][bookmark: _Ref56050112][bookmark: _Toc81550362]PROCESSING OF PERSONAL INFORMATION
27.1. [bookmark: _Toc12416849]Without limiting any other provision of this Agreement, the Service Provider shall only store, copy or use any Personal Information disclosed to it by SARS pursuant to the Agreement to the extent necessary to perform its obligations under this Agreement and subject to the Privacy and Data Protection Requirements and/or Data Protection Legislation binding on SARS and/or Service Provider.
27.2. [bookmark: _Ref103573370][bookmark: _Toc12416850]If at any time the Service Provider suspects or has reason to believe that Personal Information disclosed to it by SARS pursuant to this Agreement has or may become lost or corrupted in any way for any reason then, the Service Provider shall immediately notify SARS thereof what remedial action it proposes to take, if any, aligned with the relevant conditions of POPIA and/or where applicable the Data Privacy Legislation.
27.3. [bookmark: _Toc12416851]The Service Provider agrees that, in regard to the Personal Information, it shall –
27.3.1. [bookmark: _Ref119216753][bookmark: _Toc12416852]only Process the Personal Information subject to the Privacy and Data Protection Requirements and in accordance with written instructions from SARS and supported by written consent from a Data Subject, (which may be specific instructions or instructions of a general nature limited to the specific purpose (as prescribed by Condition 1 of POPIA “the Lawful Purpose”)), as set out in the Agreement or as otherwise notified by SARS to the Service Provider from time to time);
27.3.2. [bookmark: _Ref103573249][bookmark: _Toc12416853]not otherwise modify, amend or alter the contents of the Personal Information or disclose or permit the disclosure of any of the Personal Information to any third party unless authorised in writing by SARS and where required, the Data Subject and limited to the Lawful Purpose, being carrying out duties in relation to the performance of the Services;
27.3.3. [bookmark: _Toc12416854][bookmark: _Ref15356358]not maintain records of the Personal Information for longer than is necessary in order for the Service Provider to comply with its obligations under the Agreement, unless retention thereof for a longer period is required by the Applicable Laws or as requested in writing by SARS;
27.3.4. [bookmark: _Toc12416855]implement appropriate technical safeguards and organisational measures to protect the Personal Information against unauthorised access or unlawful Processing and against accidental loss, destruction, damage, alteration or disclosure in accordance with Condition 7 of POPIA and/or relevant provisions of the Data Protection Legislation and shall further ensure Service Provider Personnel in their role as sub-Operators, comply in all respect with the technical safeguard and organisation measures implemented by the Service Provider or SARS to protect the Personal Information against unauthorised access or unlawful Processing, accidental loss, destruction, damage, alteration or disclosure as prescribed by the aforesaid Condition 7 of POPIA to Personal Information and to the nature of the Personal Information which is to be protected;
27.3.5. [bookmark: _Toc12416856]keep all Personal Information and any analyses, profiles or documents derived therefrom separate from all other data and documentation of the Service Provider;
27.3.6. [bookmark: _Ref119216700][bookmark: _Toc12416857]Process the Personal Information in accordance with Privacy and Data Protection Requirements and/or requirements prescribed by Data Protection Legislation where binding on SARS as the Responsible Party; and
27.3.7. [bookmark: _Toc12416858]co-operate as requested by SARS to enable SARS to comply with or exercise rights of Data Subject under POPIA and/or Data Protection Legislation if binding of SARS in respect of Personal Information Processed by the Service Provider and/or Service Provider Personnel under the Agreement or comply with any assessment, enquiry, notice or investigation under the SARS Act, POPIA, PAIA or Applicable Law which shall include the provision of all data requested by SARS within the timescale specified by SARS in each case, subject to compliance by SARS with POPIA.
27.4. [bookmark: _Toc12416859]The Service Provider shall provide co‑operation in any investigation relating to security which is carried out by or on behalf of SARS, including providing any information or material in its possession or control, provided that SARS gives its reasonable notice of its intention to carry out such an investigation.
27.5. [bookmark: _Hlk41980297][bookmark: _Toc12416860]The Service Provider hereby indemnifies and holds SARS harmless against all Losses incurred by SARS as a result of any Personal Information Breach by the Service Provider, Service Provider Personnel and/or breach of any of the provisions of this Clause 27.
28. [bookmark: _Toc532902176][bookmark: _Toc532902314][bookmark: _Toc532902177][bookmark: _Toc532902315][bookmark: _Toc532902178][bookmark: _Toc532902316][bookmark: _Toc532902179][bookmark: _Toc532902317][bookmark: _Toc532902180][bookmark: _Toc532902318][bookmark: _Toc532902181][bookmark: _Toc532902319][bookmark: _Toc532902182][bookmark: _Toc532902320][bookmark: _Toc532902183][bookmark: _Toc532902321][bookmark: _Toc532902184][bookmark: _Toc532902322][bookmark: _Toc532902020][bookmark: _Toc532902187][bookmark: _Toc532902325][bookmark: _Hlt72052177][bookmark: _Toc532902021][bookmark: _Toc532902188][bookmark: _Toc532902326][bookmark: _Toc532894934][bookmark: _Toc532895029][bookmark: _Toc532895213][bookmark: _Toc532901638][bookmark: _Toc532901844][bookmark: _Toc532902022][bookmark: _Toc532902189][bookmark: _Toc532902327][bookmark: _Toc532894935][bookmark: _Toc532895030][bookmark: _Toc532895214][bookmark: _Toc532901639][bookmark: _Toc532901845][bookmark: _Toc532902023][bookmark: _Toc532902190][bookmark: _Toc532902328][bookmark: _Toc532901640][bookmark: _Toc532901846][bookmark: _Toc532902024][bookmark: _Toc532902191][bookmark: _Toc532902329][bookmark: _Toc532901641][bookmark: _Toc532901847][bookmark: _Toc532902025][bookmark: _Toc532902192][bookmark: _Toc532902330][bookmark: _Toc532901642][bookmark: _Toc532901848][bookmark: _Toc532902026][bookmark: _Toc532902193][bookmark: _Toc532902331][bookmark: _Toc532901643][bookmark: _Toc532901849][bookmark: _Toc532902027][bookmark: _Toc532902194][bookmark: _Toc532902332][bookmark: _Toc532901644][bookmark: _Toc532901850][bookmark: _Toc532902028][bookmark: _Toc532902195][bookmark: _Toc532902333][bookmark: _Toc532901645][bookmark: _Toc532901851][bookmark: _Toc532902029][bookmark: _Toc532902196][bookmark: _Toc532902334][bookmark: _Toc532894938][bookmark: _Toc532895033][bookmark: _Toc532895217][bookmark: _Toc532901646][bookmark: _Toc532901852][bookmark: _Toc532902030][bookmark: _Toc532902197][bookmark: _Toc532902335][bookmark: _Toc532894939][bookmark: _Toc532895034][bookmark: _Toc532895218][bookmark: _Toc532901647][bookmark: _Toc532901853][bookmark: _Toc532902031][bookmark: _Toc532902198][bookmark: _Toc532902336][bookmark: _Toc532894940][bookmark: _Toc532895035][bookmark: _Toc532895219][bookmark: _Toc532901648][bookmark: _Toc532901854][bookmark: _Toc532902032][bookmark: _Toc532902199][bookmark: _Toc532902337][bookmark: _Toc532894941][bookmark: _Toc532895036][bookmark: _Toc532895220][bookmark: _Toc532901649][bookmark: _Toc532901855][bookmark: _Toc532902033][bookmark: _Toc532902200][bookmark: _Toc532902338][bookmark: _Toc532894942][bookmark: _Toc532895037][bookmark: _Toc532895221][bookmark: _Toc532901650][bookmark: _Toc532901856][bookmark: _Toc532902034][bookmark: _Toc532902201][bookmark: _Toc532902339][bookmark: _Toc532894943][bookmark: _Toc532895038][bookmark: _Toc532895222][bookmark: _Toc532901651][bookmark: _Toc532901857][bookmark: _Toc532902035][bookmark: _Toc532902202][bookmark: _Toc532902340][bookmark: _Toc532894944][bookmark: _Toc532895039][bookmark: _Toc532895223][bookmark: _Toc532901652][bookmark: _Toc532901858][bookmark: _Toc532902036][bookmark: _Toc532902203][bookmark: _Toc532902341][bookmark: _Toc532894945][bookmark: _Toc532895040][bookmark: _Toc532895224][bookmark: _Toc532901653][bookmark: _Toc532901859][bookmark: _Toc532902037][bookmark: _Toc532902204][bookmark: _Toc532902342][bookmark: _Toc320627066][bookmark: _Toc320627067][bookmark: _Toc320627068][bookmark: _Toc320627069][bookmark: _Toc320627070][bookmark: _Toc320627071][bookmark: app][bookmark: _Toc320627072][bookmark: _Toc320627084][bookmark: _Toc320627085][bookmark: _Toc320627087][bookmark: _Toc320627090][bookmark: _Toc320627091][bookmark: _Toc320627092][bookmark: _Toc320627093][bookmark: _Toc320627094][bookmark: _Toc320627095][bookmark: _Toc320627096][bookmark: _Toc320627100][bookmark: _Toc320627101][bookmark: _Toc320627105][bookmark: _Toc320627109][bookmark: _Toc320627111][bookmark: _Toc320627112][bookmark: _Toc320627113][bookmark: _Toc320627114][bookmark: _Toc320627116][bookmark: _Toc532894946][bookmark: _Toc532895041][bookmark: _Toc532895225][bookmark: _Toc532901654][bookmark: _Toc532901860][bookmark: _Toc532902038][bookmark: _Toc532902205][bookmark: _Toc532902343][bookmark: _Toc532894947][bookmark: _Toc532895042][bookmark: _Toc532895226][bookmark: _Toc532901655][bookmark: _Toc532901861][bookmark: _Toc532902039][bookmark: _Toc532902206][bookmark: _Toc532902344][bookmark: _Toc532894948][bookmark: _Toc532895043][bookmark: _Toc532895227][bookmark: _Toc532901656][bookmark: _Toc532901862][bookmark: _Toc532902040][bookmark: _Toc532902207][bookmark: _Toc532902345][bookmark: _Toc532894949][bookmark: _Toc532895044][bookmark: _Toc532895228][bookmark: _Toc532901657][bookmark: _Toc532901863][bookmark: _Toc532902041][bookmark: _Toc532902208][bookmark: _Toc532902346][bookmark: _Toc532894950][bookmark: _Toc532895045][bookmark: _Toc532895229][bookmark: _Toc532901658][bookmark: _Toc532901864][bookmark: _Toc532902042][bookmark: _Toc532902209][bookmark: _Toc532902347][bookmark: _Toc532894951][bookmark: _Toc532895046][bookmark: _Toc532895230][bookmark: _Toc532901659][bookmark: _Toc532901865][bookmark: _Toc532902043][bookmark: _Toc532902210][bookmark: _Toc532902348][bookmark: _Toc532894952][bookmark: _Toc532895047][bookmark: _Toc532895231][bookmark: _Toc532901660][bookmark: _Toc532901866][bookmark: _Toc532902044][bookmark: _Toc532902211][bookmark: _Toc532902349][bookmark: _Toc532894953][bookmark: _Toc532895048][bookmark: _Toc532895232][bookmark: _Toc532901661][bookmark: _Toc532901867][bookmark: _Toc532902045][bookmark: _Toc532902212][bookmark: _Toc532902350][bookmark: _Toc532901662][bookmark: _Toc532901868][bookmark: _Toc532902046][bookmark: _Toc532902213][bookmark: _Toc532902351][bookmark: _Toc532901663][bookmark: _Toc532901869][bookmark: _Toc532902047][bookmark: _Toc532902214][bookmark: _Toc532902352][bookmark: _Toc532901664][bookmark: _Toc532901870][bookmark: _Toc532902048][bookmark: _Toc532902215][bookmark: _Toc532902353][bookmark: _Toc532901665][bookmark: _Toc532901871][bookmark: _Toc532902049][bookmark: _Toc532902216][bookmark: _Toc532902354][bookmark: _Toc532901666][bookmark: _Toc532901872][bookmark: _Toc532902050][bookmark: _Toc532902217][bookmark: _Toc532902355][bookmark: _Toc532901667][bookmark: _Toc532901873][bookmark: _Toc532902051][bookmark: _Toc532902218][bookmark: _Toc532902356][bookmark: _Toc532901668][bookmark: _Toc532901874][bookmark: _Toc532902052][bookmark: _Toc532902219][bookmark: _Toc532902357][bookmark: _Toc532901669][bookmark: _Toc532901875][bookmark: _Toc532902053][bookmark: _Toc532902220][bookmark: _Toc532902358][bookmark: _Toc532901670][bookmark: _Toc532901876][bookmark: _Toc532902054][bookmark: _Toc532902221][bookmark: _Toc532902359][bookmark: _Toc532901671][bookmark: _Toc532901877][bookmark: _Toc532902055][bookmark: _Toc532902222][bookmark: _Toc532902360][bookmark: _Toc532901672][bookmark: _Toc532901878][bookmark: _Toc532902056][bookmark: _Toc532902223][bookmark: _Toc532902361][bookmark: _Toc532901673][bookmark: _Toc532901879][bookmark: _Toc532902057][bookmark: _Toc532902224][bookmark: _Toc532902362][bookmark: _Toc532901674][bookmark: _Toc532901880][bookmark: _Toc532902058][bookmark: _Toc532902225][bookmark: _Toc532902363][bookmark: _Toc532901675][bookmark: _Toc532901881][bookmark: _Toc532902059][bookmark: _Toc532902226][bookmark: _Toc532902364][bookmark: _Toc532901676][bookmark: _Toc532901882][bookmark: _Toc532902060][bookmark: _Toc532902227][bookmark: _Toc532902365][bookmark: _Toc532901677][bookmark: _Toc532901883][bookmark: _Toc532902061][bookmark: _Toc532902228][bookmark: _Toc532902366][bookmark: _Toc532901678][bookmark: _Toc532901884][bookmark: _Toc532902062][bookmark: _Toc532902229][bookmark: _Toc532902367][bookmark: _Toc532901679][bookmark: _Toc532901885][bookmark: _Toc532902063][bookmark: _Toc532902230][bookmark: _Toc532902368][bookmark: _Toc532901680][bookmark: _Toc532901886][bookmark: _Toc532902064][bookmark: _Toc532902231][bookmark: _Toc532902369][bookmark: _Toc532901681][bookmark: _Toc532901887][bookmark: _Toc532902065][bookmark: _Toc532902232][bookmark: _Toc532902370][bookmark: _Toc532901682][bookmark: _Toc532901888][bookmark: _Toc532902066][bookmark: _Toc532902233][bookmark: _Toc532902371][bookmark: _Toc532901683][bookmark: _Toc532901889][bookmark: _Toc532902067][bookmark: _Toc532902234][bookmark: _Toc532902372][bookmark: _Toc532901684][bookmark: _Toc532901890][bookmark: _Toc532902068][bookmark: _Toc532902235][bookmark: _Toc532902373][bookmark: _Toc532901685][bookmark: _Toc532901891][bookmark: _Toc532902069][bookmark: _Toc532902236][bookmark: _Toc532902374][bookmark: _Toc532901686][bookmark: _Toc532901892][bookmark: _Toc532902070][bookmark: _Toc532902237][bookmark: _Toc532902375][bookmark: _Toc532901687][bookmark: _Toc532901893][bookmark: _Toc532902071][bookmark: _Toc532902238][bookmark: _Toc532902376][bookmark: _Toc532901688][bookmark: _Toc532901894][bookmark: _Toc532902072][bookmark: _Toc532902239][bookmark: _Toc532902377][bookmark: _Toc532901689][bookmark: _Toc532901895][bookmark: _Toc532902073][bookmark: _Toc532902240][bookmark: _Toc532902378][bookmark: _Toc532901690][bookmark: _Toc532901896][bookmark: _Toc532902074][bookmark: _Toc532902241][bookmark: _Toc532902379][bookmark: _Toc532901691][bookmark: _Toc532901897][bookmark: _Toc532902075][bookmark: _Toc532902242][bookmark: _Toc532902380][bookmark: _Toc532901692][bookmark: _Toc532901898][bookmark: _Toc532902076][bookmark: _Toc532902243][bookmark: _Toc532902381][bookmark: _Toc532901693][bookmark: _Toc532901899][bookmark: _Toc532902077][bookmark: _Toc532902244][bookmark: _Toc532902382][bookmark: _Toc532901694][bookmark: _Toc532901900][bookmark: _Toc532902078][bookmark: _Toc532902245][bookmark: _Toc532902383][bookmark: _Toc532901695][bookmark: _Toc532901901][bookmark: _Toc532902079][bookmark: _Toc532902246][bookmark: _Toc532902384][bookmark: _Toc532901696][bookmark: _Toc532901902][bookmark: _Toc532902080][bookmark: _Toc532902247][bookmark: _Toc532902385][bookmark: _Toc532901697][bookmark: _Toc532901903][bookmark: _Toc532902081][bookmark: _Toc532902248][bookmark: _Toc532902386][bookmark: _Toc532901698][bookmark: _Toc532901904][bookmark: _Toc532902082][bookmark: _Toc532902249][bookmark: _Toc532902387][bookmark: _Toc532901699][bookmark: _Toc532901905][bookmark: _Toc532902083][bookmark: _Toc532902250][bookmark: _Toc532902388][bookmark: _Toc532901700][bookmark: _Toc532901906][bookmark: _Toc532902084][bookmark: _Toc532902251][bookmark: _Toc532902389][bookmark: _Hlt72054057][bookmark: _Hlt72052481][bookmark: _Toc532901702][bookmark: _Toc532901908][bookmark: _Toc532902086][bookmark: _Toc532902253][bookmark: _Toc532902391][bookmark: _Toc532901714][bookmark: _Toc532901920][bookmark: _Toc532902098][bookmark: _Toc532902265][bookmark: _Toc532902403][bookmark: _Toc532901715][bookmark: _Toc532901921][bookmark: _Toc532902099][bookmark: _Toc532902266][bookmark: _Toc532902404][bookmark: _Toc532901716][bookmark: _Toc532901922][bookmark: _Toc532902100][bookmark: _Toc532902267][bookmark: _Toc532902405][bookmark: _Toc532901717][bookmark: _Toc532901923][bookmark: _Toc532902101][bookmark: _Toc532902268][bookmark: _Toc532902406][bookmark: _Toc532901718][bookmark: _Toc532901924][bookmark: _Toc532902102][bookmark: _Toc532902269][bookmark: _Toc532902407][bookmark: _Toc532901719][bookmark: _Toc532901925][bookmark: _Toc532902103][bookmark: _Toc532902270][bookmark: _Toc532902408][bookmark: _Toc532901720][bookmark: _Toc532901926][bookmark: _Toc532902104][bookmark: _Toc532902271][bookmark: _Toc532902409][bookmark: _Toc532901721][bookmark: _Toc532901927][bookmark: _Toc532902105][bookmark: _Toc532902272][bookmark: _Toc532902410][bookmark: _Hlt72054720][bookmark: _Hlt72054273][bookmark: _Hlt502635198][bookmark: _Hlt502629442][bookmark: _Hlt72054608][bookmark: _Hlt502635247][bookmark: _Hlt62020542][bookmark: _Hlt72052811][bookmark: _Hlt68340055][bookmark: _Hlt72054848][bookmark: _Hlt72056002][bookmark: _Hlt72054925][bookmark: _Hlt72054991][bookmark: _Hlt72055014][bookmark: _Hlt71707934][bookmark: _Hlt502636947][bookmark: _Hlt72055198][bookmark: _Hlt72055185][bookmark: _Toc63825480][bookmark: _Toc64092697][bookmark: _Toc64277436][bookmark: _Toc64709291][bookmark: _Toc68581084][bookmark: _Hlt78693579][bookmark: _Hlt68334016][bookmark: _Hlt72052316][bookmark: _Hlt502635268][bookmark: _Hlt502635274][bookmark: _Hlt72056047][bookmark: _Hlt72052498][bookmark: sp][bookmark: dom][bookmark: fm][bookmark: _Hlt72056105][bookmark: _Hlt68335678][bookmark: _Hlt72056176][bookmark: _Hlt493937016][bookmark: _Hlt72056009][bookmark: _Hlt502634046][bookmark: _Hlt72056305][bookmark: _Hlt502569957][bookmark: _Toc63825504][bookmark: _Toc64092721][bookmark: _Toc64277460][bookmark: _Toc64709315][bookmark: asc][bookmark: _Hlt493925708][bookmark: _Hlt72052518][bookmark: _Toc532901722][bookmark: _Toc532901928][bookmark: _Toc532902106][bookmark: _Toc532902273][bookmark: _Toc532902411][bookmark: _Toc532901723][bookmark: _Toc532901929][bookmark: _Toc532902107][bookmark: _Toc532902274][bookmark: _Toc532902412][bookmark: _Toc532894960][bookmark: _Toc532895055][bookmark: _Toc532895239][bookmark: _Toc532901726][bookmark: _Toc532901932][bookmark: _Toc532902110][bookmark: _Toc532902277][bookmark: _Toc532902415][bookmark: _Toc532894961][bookmark: _Toc532895056][bookmark: _Toc532895240][bookmark: _Toc532901727][bookmark: _Toc532901933][bookmark: _Toc532902111][bookmark: _Toc532902278][bookmark: _Toc532902416][bookmark: _Toc532894962][bookmark: _Toc532895057][bookmark: _Toc532895241][bookmark: _Toc532901728][bookmark: _Toc532901934][bookmark: _Toc532902112][bookmark: _Toc532902279][bookmark: _Toc532902417][bookmark: _Toc532894963][bookmark: _Toc532895058][bookmark: _Toc532895242][bookmark: _Toc532901729][bookmark: _Toc532901935][bookmark: _Toc532902113][bookmark: _Toc532902280][bookmark: _Toc532902418][bookmark: _Toc532894964][bookmark: _Toc532895059][bookmark: _Toc532895243][bookmark: _Toc532901730][bookmark: _Toc532901936][bookmark: _Toc532902114][bookmark: _Toc532902281][bookmark: _Toc532902419][bookmark: _Ref532897389][bookmark: _Ref532900382][bookmark: _Toc532909986][bookmark: _Ref2859369][bookmark: _Toc81550363]PROTECTION OF PERSONAL INFORMATION
28.1. [bookmark: _Toc12416862]Each Party shall comply with its obligations under POPIA in respect of Personal Information collected and/or Processed in connection with the Agreement and the Services.
28.2. [bookmark: _Toc12416863]Each Party shall only provide, collect and/or Process the Personal Information:
28.2.1. [bookmark: _Toc12416864]in compliance with POPIA and where binding on a Party;
28.2.2. [bookmark: _Toc12416865]as is necessary for the Third Party Data System and Link and the Services; 
28.2.3. [bookmark: _Toc12416866]for maintaining its internal administrative processes, including quality, risk, client, or vendor management processes; 
28.2.4. [bookmark: _Toc12416867]for internal business-related purposes; and
28.2.5. [bookmark: _Toc12416868]in accordance with the lawful Purpose and reasonable instructions of SARS as the Responsible Party.
28.3. [bookmark: _Ref514840059][bookmark: _Toc12416869]Both Parties shall:
28.3.1. [bookmark: _Toc12416870]in dealing with the Personal Information either as the Responsible Party or Operator comply with the specific security safeguards or measures set out in Condition 7 of POPIA and data protection obligations imposed on them in terms of POPIA or Data Protection Legislation; and/or
28.3.2. [bookmark: _Toc12416871]where applicable, comply with the specific obligations imposed on them in terms of POPIA and/or where applicable, Data Protection Legislation in respect of the specific role they fulfil either as the Operator or Responsible Party in terms of providing the Services as agreed between the Parties;
28.3.3. [bookmark: _Ref514840264][bookmark: _Toc12416872]take, implement and maintain all such technical and organisational security procedures and measures as prescribed by Condition 7 of POPIA and/or relevant articles of Data Protection Legislation where applicable, necessary or appropriate to preserve the security and confidentiality of the Personal Information in its possession and to protect such Personal Information against unauthorised or unlawful collection, disclosure, access or Processing, accidental loss, destruction or damage. 
28.4. [bookmark: _Toc12416873]No Personal Information shall be collected, Processed and/or shared with any other third party without obtaining written consent of the Responsible Party supported by the Data Protection Agreement signed with the Responsible Party. 
28.5. [bookmark: _Toc12416874]Neither the Service Provider nor Service Provider Personnel in line with their role as the Operator or sub Operator shall be entitled to Process the Personal Information with any other third party except for the Service Provider Personnel (subject to signing of the Data Protection Agreement by Responsible Party), where necessary in order to protect the legitimate interests of any of the Parties, Data Subject or in connection with this Agreement and the Services. 
28.6. [bookmark: _Toc12416875]The Service Provider may notify SARS about important developments, proposals and services which it thinks may be relevant to SARS for Service improvement etc., however, the Service Provider undertakes for the Term, not to use or Process the Personal Information to send business offering to SARS and/or Data Subject including newsletters, invitations to seminars and similar marketing material or other communications from the Service Provider.
28.7. [bookmark: _Ref2931372][bookmark: _Toc12416876]Electronic communications between the Service Provider and SARS (limited only where the Service Provider Personnel are using the Service Provider’s resources), may be monitored by the Service Provider to ensure compliance with its professional standards and internal compliance policies pertaining to this Agreement and not for any other purpose.
28.8. [bookmark: _Toc12416877][bookmark: _Ref36709751][bookmark: _Ref385310637]Electronic communications between SARS and the Service Provider and SARS Personnel (limited only where the Service Provider Personnel are using SARS’s resources), may be monitored by SARS to ensure compliance with its professional standards and internal compliance policies pertaining to this Agreement and not for any other purpose.
28.9. [bookmark: _Ref532899882][bookmark: _Toc12416878]The Service Provider shall not Process the Personal Information to:
28.9.1. [bookmark: _Toc12416879]an outsourced information technology service provider; or
28.9.2. [bookmark: _Toc12416880]another country, including the use of cloud-based solutions (unless those solution are approved by SARS in writing and compliant with POPIA or equivalent Data Protection Legislation); or 
28.9.3. [bookmark: _Toc12416881]an Affiliate unless approved by SARS in writing and provided a Data Protection Agreement has been signed by SARS;
28.9.4. [bookmark: _Toc12416882]without prior written consent of SARS and the Data Subject or existing Data Protection Agreement.
28.10. [bookmark: _Ref508265920][bookmark: _Toc12416883]Where consent has been granted in terms of Clause 28.9 above, the Service Provider undertakes in relation to Clauses 28.7 and 28.8 and for the Term as the Operator, to require that any third party, outsourced service provider, foreign legal entity or other Affiliate involved in the Processing or storage of Personal Information, to ensure that such Personal Information is protected with the same Best Industry Practices and/or protection as is required in terms of Clause 26.3 and the provision of the POPIA and/or Data Protection Legislation including the signature of the Data Protection Agreement between SARS and such Third Party.
28.11. [bookmark: _Toc12416884][bookmark: _Hlk42074827]The Service Provider in their role as Operator shall be held accountable for Personal Information further Processed by the Service Provider Personnel for the purposes set out in the Agreement irrespective of whether a such Service Provider Personnel performs such role under the instruction of SARS as a Responsible Party. It is understood by the Parties that, the role of Service Provider Personnel is integral to the performance of the Services however, such role including the signing of the Data Protection Agreement Service Provider Personnel does not and will not be deemed to absolve the Service Provider from any liability whatsoever, suffered by SARS or Data Subject as a result of breach of this Agreement and/or Data Protection Agreement. 
28.12. [bookmark: _Toc12416885][bookmark: _Ref504729535][bookmark: _Ref531143893][bookmark: _Ref531144098][bookmark: _Ref531144121][bookmark: _Toc531439705][bookmark: _Ref11721452][bookmark: _Toc531439698]SARS as the Responsible Party warrants that it has obtained written consent from Data Subjects for the Processing or transfer of such Data Subjects’ Personal Information whenever this is required for purposes of this Agreement and the Services. 
28.13. The Service Provider represents and warrants in favour of SARS that:
28.13.1. it has used reasonable measures to ensure POPIA compliance by the Service Provider Personnel when at its offices or assigned to customers on a project basis which measures includes, POPIA training and awareness; and
28.13.2. it has established POPIA compliance programme to manage and maintain POPIA compliance.
28.14. For these purposes, and notwithstanding that a Service Provider Personnel will be Processing Personal Information in terms of this Agreement and not the Service Provider, the Service Provider hereby indemnifies and holds SARS harmless against all Losses incurred by SARS as a result of any Personal Information Breaches by Service Provider Personnel and/or breach of any of the provisions of this Clauses 26, 27 and 28.
29. [bookmark: _Ref56052353][bookmark: _Toc81550364]AUDITS
29.1. [bookmark: _Toc12416887][bookmark: _Ref36709859]Audit Rights:
29.1.1. [bookmark: _Toc12416888]The Service Provider will maintain a complete audit trail of financial and non-financial transactions resulting from the provision of the Services (the “Transactional Information”). Where SARS requires to audit the Transactional Information, the Service Provider will provide SARS with access to such Transactional Information including personnel, data, records and documentation relating thereto for the purpose of performing audits and inspections of the Transactional Information to: (i) verify the accuracy of the Service Provider’s Fees and invoices; (ii) verify the accuracy of payments by SARS or credits from the Service Provider; (iii) verify the accuracy of price changes to the extent such changes are determined by reference to Service Provider’s costs or changes thereto;
29.1.2. The Service Provider will maintain complete records of Servicer Provider accreditation including Key Personnel qualifications (the “Technical Information”) submitted as proof of Service Provider and/or Key Personnel’s ability to provide the Services.  Where SARS requires to audit the Technical Information, the Service Provider will provide SARS with access to such Technical Information including personnel, data, records and documentation relating thereto for the purpose of performing audits and inspections of the Technical Information to: (i) verify the accuracy of the Service Provider and/or Key Personnel’s accreditation, qualification and/or experience; (ii) examine the Service Provider’s performance of the Services, including verifying compliance with the Best Industry Standards; (vi) verify compliance with the terms of the Agreement; (vii) satisfy the requirements of any Applicable Law.
29.1.3. [bookmark: _Toc12416889][bookmark: _Toc12416890][bookmark: _Toc12416891]SARS reserves the right to appoint a third party to perform an audit under this Clause 29.1 and the Service Provider will provide to the auditors, inspectors and regulators such assistance as they may require.  Unless SARS has a good faith suspicion of fraud, SARS will provide the Service Provider with reasonable notice for audits.
29.1.4. [bookmark: _Toc12416892]All costs incurred by SARS in performing audits of the Service Provider will be borne by SARS unless any such audit reveals a material inadequacy or material deficiency in respect of the Services including compliance with the relevant Applicable Laws, in which event the cost of such audit will be borne by Service Provider. 
29.1.5. [bookmark: _Toc12416893]If an audit reveals an overcharge, the Service Provider will promptly refund the overcharge plus interest at Repo Rate, from the date of payment of the overcharge through the date the overcharge is refunded by Service Provider.
29.2. [bookmark: _Toc12416894]Audit Follow-Up:
29.2.1. [bookmark: _Toc531439706][bookmark: _Toc12416895]Following an audit or examination, SARS or its external auditors will meet with the Service Provider to obtain factual concurrence with issues identified in the audit or examination.
29.2.2. [bookmark: _Toc12416896]Within 10 (ten) Business Days following the provision to the Service Provider of the findings of an audit, whether by way of a meeting or the delivery of the audit report by the auditors, or an audit report by the Service Provider’s auditors, the Service Provider will provide SARS with a plan ("Audit Response Plan") to address shortcomings or deficiencies raised in such audit findings attributable to the Service Provider.  The Audit Response Plan will identify the steps that the Service Provider will take to remedy such shortcomings and deficiencies and include a completion date for such steps detailed in the Audit Response Plan.  With SARS approval, the Service Provider will implement such Audit Response Plan at the Service Provider’s cost and expense.  If required and agreed between the Service Provider and SARS, the Service Provider will report monthly to SARS on the status of the implementation of any Audit Response Plan.  Failure to complete the Audit Response Plan on or before the completion date included in such Audit Response Plan will be deemed to be a material breach of the Agreement.
29.2.3. [bookmark: _Ref531144203][bookmark: _Toc12416897]The Service Provider will promptly make available to SARS the results of any reviews or audits conducted by the Service Provider, its Affiliates agents, or representatives (including internal and external auditors) to the extent such findings reflect conditions and events relating to the Services.
29.2.4. [bookmark: _Toc12416898]Promptly after the issuance of any audit report or findings issued under Clause 29.2.3 the Parties will meet to review such report or findings and to agree on how to respond to the suggested changes.
30. [bookmark: _Toc531439003][bookmark: _Toc248311525][bookmark: _Ref237943342][bookmark: _Ref285086384][bookmark: _Ref285555896][bookmark: _Ref285556306][bookmark: _Toc488745532][bookmark: _Toc531439700][bookmark: _Toc81550365]STEP IN RIGHTS 
30.1. [bookmark: _Ref237943270]In addition to the right to terminate this Agreement, SARS may in its sole discretion elect to (i) call for an urgent senior level meeting with the Service Provider; and/or (ii) launch an audit investigation into the Service Provider’s operations in accordance with the audit provisions detailed in clause 29; and/or (iii) temporarily take over the Services as contemplated in clause 30.2 below, immediately upon SARS identification or the Service Provider's notification of the occurrence of any event which SARS considers, in its sole discretion, to be an event which may affect the continuity of the Services.
30.2. [bookmark: _Ref240624969][bookmark: _Ref241462559]For purposes of this clause 30, SARS may temporarily take over the provision of the Services until such time as SARS is able to make permanent alternate arrangements for the provision of the Services, which right shall apply for a period of no more than 180 (one hundred and eighty) days from the date that SARS temporarily takes over the provision of the Services. The Service Provider shall, upon the request of SARS, fully co-operate with and assist SARS in the performance of the Services during any such temporary take-over of the Services by SARS. For the avoidance of doubt, during a temporary take-over of the Services pursuant to the provisions of this clause 30.2, SARS shall not be entitled to access any equipment, materials, software or data which belong to the Service Provider's other clients; and in the case of any infrastructure that may be shared with other Service Provider clients, SARS may only access and use such infrastructure with the consent of the other clients with whom it is sharing such infrastructure. 
30.3. To the extent that SARS exercises its rights to assume the rendering of the Services or part thereof itself, or procures that a third party service provider renders some or all of the Services pursuant to the provisions of clause 30.2 above, the Service Provider shall not be entitled to any consideration during the period for which SARS assumes the Services. SARS shall be obliged to also assume, for that period, any direct costs and expenses solely attributed to any such temporary rendering of part or all of the Services, incurred by SARS in accordance with this clause, including the salary costs for Service Provider Staff that SARS may require to assist it in so rendering the Services or part thereof, and any relevant software license or hardware maintenance fees. SARS shall not under any circumstances by virtue of such assumption, be obliged or deemed or required to also take over or assume responsibility for the conduct of the Service Provider's business operations or the employment of any Service Provider Staff, in terms of this clause.
30.4. SARS’s rights under this clause are subject, at all times, to its obligations of confidentiality contained in this Agreement. 
31. [bookmark: _Toc81550366]BREACH
31.1. [bookmark: _Ref531595616][bookmark: _Toc12416900]A Party (the "Aggrieved Party") may terminate this Agreement if the other Party (the "Defaulting Party") commits a material breach of this Agreement and fails to remedy such breach within 10 (ten) Business Days (the "Notice Period") of being notified of the breach and, if the Aggrieved Party so elects, the steps required to remedy such breach.
31.2. [bookmark: _Toc12416901]For the purposes of Clause 31.1 a breach will be deemed to be a material breach if :‑
31.2.1. [bookmark: _Toc12416902]it is capable of being remedied, but is not so remedied within the Notice Period; or
31.2.2. [bookmark: _Toc12416903]it is incapable of being remedied within the Notice Period; or 
31.2.3. [bookmark: _Toc12416904]if payment in money will compensate for such breach, but payment is not made within the Notice Period; or
31.2.4. [bookmark: _Toc12416905]the Service Provider commits numerous, repeated breaches even if cured; or
31.2.5. [bookmark: _Toc12416906]at any time, SARS experiences non-performance, alternatively mal-performance from the Service Provider relating to the execution of its duties and obligations in terms of this Agreement.
32. [bookmark: _Toc293325635][bookmark: _Toc531439701][bookmark: _Toc81550367]INDEMNITIES
32.1. [bookmark: _Toc12416908]Without in any way detracting from the rights of SARS in terms of this Agreement, the Service Provider hereby indemnifies and holds SARS harmless from any and all Losses which may be suffered as a result of any breach of the warranties set out in Clause 45 including the provisions of this Agreement by the Service Provider or Service Provider Personnel.
32.2. [bookmark: _Toc12416909]In addition to any other remedy available to SARS, the Service Provider agrees to indemnify in full and on demand and to keep SARS so indemnified from and against all claims, demands, actions, proceedings, and all Losses, which are made or brought against or incurred or suffered by SARS resulting from:
32.3. [bookmark: _Toc12416910]any or action arising from the Service Provider's breach of any obligation with respect to Confidential Information and/or Personal Information; and/or.
32.4. [bookmark: _Toc12416911]any claim, action, or demand by a Third Party that the use by SARS of the Third Party Data System and Link and its related Documentation supplied by the Service Provider infringes the Intellectual Property rights of that Third Party.
33. [bookmark: _Ref253988037][bookmark: _Toc283110474][bookmark: _Toc293325636][bookmark: _Toc35047548][bookmark: _Toc38248704][bookmark: _Toc81550368]LIMITATION OF LIABILITY
33.1. [bookmark: _Toc12416913][bookmark: _Ref36710012][bookmark: _Ref39476904][bookmark: _Ref130038726]The Parties agree that, in the event of a breach of any of the provisions of the Agreement, the Defaulting Party will be liable to the other Party for all Losses which constitute direct and/or general damages.  
33.2. [bookmark: _Ref174874903][bookmark: _Toc12416914]Subject to Clauses 33.3 and 33.4, the Parties agree that, in the event of a breach of any of the provisions of the Agreement, the Defaulting Party will not be liable to the other Party for any Losses which constitute indirect, special and/or consequential damages. 
33.3. [bookmark: _Ref253987891][bookmark: _Toc12416915][bookmark: _Ref64707920][bookmark: _Ref39476905]Notwithstanding anything to the contrary set forth in Clause 33.2 above or the Agreement in general, the Parties agree that they will not be liable to the other for -
33.3.1. [bookmark: _Toc12416916][bookmark: _Hlt68333939]Losses which constitute indirect, special and/or consequential damages where such damages are caused by a breach of any Intellectual Property and/or Confidential Information undertaking contained in the Agreement; and
33.3.2. [bookmark: _Toc12416917]all Losses which arise out of their dishonesty or gross negligence regardless of whether such Losses arise out of contract or delict; and/or
33.3.3. [bookmark: _Toc12416918]any Third-Party claims arising from or related to the death or bodily injury of any agent, employee, customer, business invitee, or other person caused by the delictual conduct of such Party.
33.4. [bookmark: _Ref292887678][bookmark: _Toc12416919]Notwithstanding anything to the contrary set forth in Clauses 33.1, 33.2 and 33.3 or the Agreement in general, the Service Provider agrees that it remains  liable to SARS for all Losses including special, indirect or consequential, and/or general damages and which will not be subject to any limitation of liability, where the Losses including special, indirect or consequential, and/or general damages incurred by SARS are occasioned by a misconduct of the Service Provider Personnel and/or breach by the Service Provider of the provisions of Clauses 24; 25; 26; 27 and 27 and 28 above.
34. [bookmark: _Ref178129565][bookmark: _Toc283110475][bookmark: _Toc293325637][bookmark: _Ref2929896][bookmark: _Toc81550369]TERMINATION
34.1. [bookmark: _Ref533021909][bookmark: _Toc12416921]If a Party commits a material breach of this Agreement and fails to remedy such breach within 7 (seven) Business Days of written notice requiring the breach to be remedied, then the Party giving the notice will be entitled, at its option, either to claim specific performance of the defaulting Party's obligations whether or not such obligations have fallen due for performance (with or without claiming damages) or to cancel this Agreement (with or without claiming damages) in which case the cancellation will take effect on the date of the notice.
34.2. [bookmark: _Ref500308064][bookmark: _Ref253989216][bookmark: _Toc12416922][bookmark: _Ref75743451][bookmark: _Hlt502635282]If the Service Provider fails to adhere to any legal requirement or breaches the provisions of Clause 34.1 above and/or any term or condition of any licence, authorisation or consent required for the provision of the Services and which failure or breach SARS, in its sole discretion, considers to be detrimental to SARS, then SARS will be entitled, but not obliged, to immediately terminate this Agreement on written notice to the Service Provider, in which event such termination will be without any liability to SARS and without prejudice to any claims which SARS may have for damages against the Service Provider. 
34.3. [bookmark: _Ref253057884][bookmark: _Toc12416923]A Party's remedies in terms of this Clause 34 are without prejudice to any other remedies to which such Party may be entitled in law.
35. [bookmark: _Toc283110476][bookmark: _Ref292349414][bookmark: _Ref292349661][bookmark: _Toc293325638][bookmark: _Ref532950990][bookmark: _Toc81550370]TERMINATION FOR CONVENIENCE
35.1. [bookmark: _Toc12416925]SARS may terminate this Agreement for convenience and without cause at any time by giving the Service Provider at least 90 (ninety) days prior written notice designating the termination date. SARS will have no liability to the Service Provider with respect to any such termination.
36. [bookmark: _Ref533020574][bookmark: _Ref2859775][bookmark: _Toc283110477][bookmark: _Toc293325639][bookmark: _Toc81550371]TERMINATION FOR CAUSE
36.1. [bookmark: _Ref2930060][bookmark: _Toc12416927]SARS may (subject to Clause 31.1), by giving notice to the Service Provider, terminate this Agreement in whole or in part, as of a date set out in the notice of termination, in the event that the Service Provider commits a material breach of this Agreement or:
36.1.1. [bookmark: _Toc12416928]is placed under voluntary or compulsory liquidation (whether provisional or final) or business rescue proceedings are commenced against the Service Provider; and/or
36.1.2. [bookmark: _Toc12416929]commits an Acts of Insolvency. 
36.2. [bookmark: _Toc12416930]Notwithstanding Clause 36.1 above, SARS may terminate this Agreement, in whole or in part, in the event that SARS is unable to obtain funding to procure the Services.
37. [bookmark: _Toc531439703][bookmark: _Toc81550372]TERMINATION UPON SALE, ACQUISITION, MERGER OR CHANGE OF CONTROL
37.1. [bookmark: _Toc12416932]In the event of a sale, acquisition, merger, or other change of Control of the Service Provider where such Control is acquired, directly or indirectly, in a single transaction or series of related transactions, or in the event of a sale of all or substantially all of the assets of the Service Provider in a single or series of related transactions, then SARS may terminate this Agreement by giving the Service Provider at least 90 (ninety) days prior notice and designating a date upon which such termination will be effective. SARS will have no liability towards the Service Provider with respect to such termination save for the settlement of any outstanding fees for the Services rendered as at the date of termination.
38. [bookmark: _Toc12416933][bookmark: _Toc81550373]EFFECT OF TERMINATION
38.1. The termination of this Agreement will not relieve the Parties hereto of any liabilities, obligations, expenses, or charges accruing up to date of such termination and all rights accruing to either Party to the said date of termination will likewise remain in full force and effect.
39. [bookmark: _Toc283110478][bookmark: _Toc293325640][bookmark: _Toc81550374]TERMINATION/EXPIRATION ASSISTANCE
39.1. [bookmark: _Toc12416936]Upon termination of this Agreement, the Service Provider will, at no additional cost to SARS, provide all reasonable information and assistance to SARS to enable SARS or a Third Party designated by SARS to take over the Service Provider's obligations under this Agreement.  
39.2. For these purposes, the Service Provider shall within 60 (sixty) days from the Signature Date, deliver to SARS a termination assistance plan for SARS’s review and approval.
40. [bookmark: _Hlt72056077][bookmark: _Toc283110480][bookmark: _Toc293325645][bookmark: _Toc81550375]FORCE MAJEURE
40.1. [bookmark: _Toc12416938]Delay or failure to comply with or breach of any of the terms and conditions of this Agreement by either Party if occasioned by or resulting from a Force Majeure Event or any other circumstances of like or different nature beyond the reasonable control of the Party so failing, will not be deemed to be a breach of this Agreement nor will it subject either party to any liability to the other.  It is understood that neither Party will be required to settle any labour dispute against its will.
40.2. [bookmark: _Toc12416939]Should either Party be prevented from carrying out any contractual obligation by any circumstance described above, such obligation will be postponed provided the Party suffering such circumstance notifies the other Party to this Agreement within 7 (seven) days of becoming aware thereof.  The Parties will thereupon promptly meet to determine whether an equitable solution can be found.  If the event continues or is likely to continues for more than 30 (thirty) days, then SARS shall be entitled to terminate the Services by delivering a written notice to that effect to the Service Provider.
40.3. [bookmark: _Toc12416940]Should such Force Majeure Event last continuously for a period of 14 (fourteen) days, and no mutually acceptable arrangement is arrived at by the parties within a period of 7 (seven) days thereafter, either Party will be entitled to terminate the Agreement with immediate effect.
41. [bookmark: _Toc531439707][bookmark: _Toc81550376]RECORDS RETENTION
41.1. [bookmark: _Toc527377240][bookmark: _Toc527379307][bookmark: _Toc12416942]The Service Provider will maintain and provide SARS with access to the records, documents and other information required to meet SARS's audit rights under the Agreement until the later of: (i) 5 (five) years after expiration or termination of the Agreement; (ii) all pending matters related to the Agreement are closed; or (iii) such other period as required by Applicable Law.
42. [bookmark: _Ref531141974][bookmark: _Ref531142253][bookmark: _Toc531439708][bookmark: _Toc81550377]CONSENTS AND APPROVALS
42.1. [bookmark: _Toc12416944]Any approval, acceptance, consent, or similar action required to be given by either Party in terms of this Agreement will, unless specifically otherwise stated or stated to be at the discretion of a Party, not be unreasonably withheld.
42.2. [bookmark: _Toc12416945]An approval, acceptance, consent or similar action by a Party (including of a plan or deliverable) under this Agreement will not relieve the other Party from responsibility for complying with the requirements of this Agreement, nor will it be construed as a waiver of any rights under this Agreement, except as and to the extent otherwise expressly provided in such written approval or consent.  For example, where this Agreement sets forth a standard by which a plan is to be developed, the Service Provider will be responsible for complying with such requirement and will not be deemed to be relieved of it merely because SARS has approved such plan.
43. [bookmark: _Toc531439717][bookmark: _Toc531439715][bookmark: _Toc81550378]APPLICABLE LAW AND JURISDICTION
43.1. [bookmark: _Toc12416947]This Agreement will be governed by and construed in accordance with the Law of the Republic of South Africa and all disputes, actions and other matters relating thereto will be determined in accordance with such law.
43.2. [bookmark: _Toc12416948]The Parties hereby irrevocably and unconditionally consent to the non-exclusive jurisdiction of the North Gauteng High Court, Pretoria in regard to all matters arising from this Agreement.
44. [bookmark: _Toc531439709][bookmark: _Toc81550379]LEGAL AND REGULATORY COMPLIANCE
44.1. [bookmark: _Toc531439710][bookmark: _Toc12416950]The Service Provider warrants that it is and will for the duration of this Agreement remain fully cognisant of and compliant with any relevant Applicable Laws (as may be amended from time to time in writing) and/or rulings or codes of practice of any competent Authority or industry body that has jurisdiction over the provision of or is relevant to the Deliverables and/or Services under this Agreement.
44.2. [bookmark: _Toc12416951]The Service Provider will, within 14 days (or any other period agreed by the Parties in writing) from the Effective Date, furnish SARS with copies of all regulated licences and/or accreditation (as specified in the RFP), and which are required by the Service Provider for the provision of the Services to SARS. The details of all licence terms and conditions and other obligations imposed on the Service Provider which are not contained in the Service Provider's licences must be furnished in writing by the Service Provider to SARS.
45. [bookmark: _Ref533021638][bookmark: _Toc531439711][bookmark: _Toc531439716][bookmark: _Toc531439719][bookmark: _Toc81550380]NON-SOLICITATION
45.1. The Service Provider shall not, without the prior written consent of SARS, either during, or within 12 months after termination or expiration of this Agreement, solicit for employment, whether directly or indirectly, any person who, at any time during the duration of this Agreement, was a member of SARS’s staff who was directly involved with any activity relating to the Services.
46. [bookmark: _Hlk55528011][bookmark: _Toc81550381]GOVERNANCE, MEETINGS AND REPORTS
46.1. Unless otherwise agreed in writing, the parties shall conduct the following meeting:
46.1.1. ad hoc meetings as reasonably required to ensure that the Services are performed effectively: 
46.1.2. a monthly meeting between: 
46.1.2.1. operational staff representing each of SARS and the Service Provider to discuss daily performance and planned or anticipated activities and otherwise address, review, and discuss matters specific to SARS; and 
46.1.2.2. the parties’ designated representatives to discuss any proposed changes that might adversely affect performance and to review the Service Provider’s performance of the Services as measured by the service levels. At such meetings, the Service Provider shall identify the actions it will take to rectify any failures to perform the Services in accordance with the service specifications, which actions shall be subject to SARS’s review and approval; and 
46.1.2.3. a quarterly senior management meeting by the parties to review relevant relationship, contractual and performance issues.
46.2. The Service Provider will provide SARS with all reports reasonably required by SARS and specified in a statement of work.
47. [bookmark: _Toc81550382]COMPLIANCE WITH LAWS AND REGULATIONS
47.1. The Service Provider warrants that it shall render the Services in accordance with all laws, regulations, and industry codes of conduct applicable thereto, including but not limited to the following:
47.1.1. the procedures contained in internal policy (Information Life Cycle Security Policy) attached hereto marked annexure ____________ and as amended or replaced by SARS from time to time; and
47.1.2. all applicable South African laws relating to tax and data privacy.
47.2. The Service Provider shall at its own cost (unless otherwise agreed) ensure, and take all legal advice necessary to ensure, that in providing the Services the Service Provider shall not infringe any third party rights and that the provision of the Services shall be lawful and in compliance with all applicable laws, regulations and/or industry codes of practice. This shall be in addition to any legal procedures and checks that SARS may carry out.
47.3. SARS undertake that:
47.3.1. it shall use the Services lawfully, for its own internal purposes, and only as contemplated in this Agreement. 
47.3.2. Subject to clause 22.4 below, it will not sell, transfer, sub-license, distribute, commercially exploit, or otherwise make available to, or use for the benefit of, any third party any aspect of the Services or any information provided to it by the Service Provider; and
47.3.3. it will not ( and will not allow any third party to ) copy, adapt, alter, modify, reverse engineer, de-compile or otherwise interfere with the Services or deliverables.
47.4. SARS may, with the written consent of the Service Provider (such consent not to be unreasonably withheld or delayed), and for the purposes permitted in this Agreement, share data that it is received from the Service Provider as part of the Services with the government departments listed in schedule I, provided that such data is shared within three months of receipt thereof by SARS.
47.5. the permitted purposes for which SARS may share data under this Agreement are restricted to the following: 
47.5.1. to promote the responsible spending of public funds in terms of the Public Finance Management Act 1 of 1999, and then only in instances where not sharing data will directly cause SARS to incur or fail to prevent fruitless and wasteful, unauthorised, or irregular expenditure ( as these terms are defined in that act); or 
47.5.2. to promote the prevention of crime in South Africa , by way of compliance with any Act of parliament in terms of which SARS is compelled to report information to another enforcement agency.
48. [bookmark: _Toc81550383]WARRANTIES
48.1. [bookmark: _Toc12416953]Service Provider Personnel:
48.1.1. [bookmark: _Toc12416954]The Service Provider warrants that it will for the duration of this Agreement: (i) use adequate numbers of qualified staff with suitable training, accreditation, education, experience and skill to perform the Services; (ii) use and adopt any standards and processes required under this Agreement; and (iii) provide the Services with promptness and diligence and in a workmanlike manner and in accordance with the practices and high professional standards used in well-managed operations performing Services similar to the Services.
48.2. [bookmark: _Toc12416955]Intellectual Property warranties:
48.2.1. [bookmark: _Toc12416956]The Service Provider warrants that it will at all times perform its responsibilities under this Agreement in a manner that does not infringe, or constitute an infringement or misappropriation of, any Intellectual Property or other proprietary rights of any Third Party.
48.3. [bookmark: _Toc12416957]Service Provider authority undertaking:
48.3.1. [bookmark: _Toc12416958]The Service Provider warrants (for the duration of the Term of this Agreement), that it: (i) is duly licensed and authorised by the National Credit Regulator to provide the Services; (ii) is authorised to give SARS access to Third Party Data and to enable the Processing thereof by SARS; (iii) has all the necessary licences, certificates, authorisations and consents required under the laws of the Republic of South Africa or under any other applicable jurisdiction for the provision of the Services under this Agreement; (iv) will comply with all legal requirements and with the terms and conditions of all licences, certificates, authorisations and consents required for the provision the Services; and (v) will ensure that upon the date of delivery of the Service Provider Deliverables in which SARS takes receipt thereof will not breach any law or regulation of.
48.3.2. [bookmark: _Toc12416959]Should the Service Provider, for whatsoever reason and at any time during the Term of this Agreement, no longer be appropriately accredited or authorised to provide the Services, the Service Provider will immediately inform SARS thereof in writing in which event, this Agreement may, at SARS’s option, be terminated immediately or on such date as determined by SARS. The Service Provider will be required to repay any pre-paid amounts that SARS may have paid in respect of the Services.
48.3.3. [bookmark: _Toc12416960][bookmark: _Hlk41909424]The Service Provider warrants that it has in place a business continuity plan in place which will ensure that in the event the Service Provider ceases to provide the Services to SARS in terms of this Agreement (whether as a result of the Service Provider losing its license or accreditation, as a result of the Service Provider ceasing to trade or going into liquidation or as a result of a material breach by the Service Provider of this Agreement), the Service Provider has an existing agreement with its Affiliates  who upon acceptance by SARS, will be able to perform the Services on its behalf, such that there is a minimal or no disruption in the Service provision to SARS. A copy of the Service Provider’s business continuity plan is attached hereto as Annexure “K”.
48.4. [bookmark: _Toc12416961]Product Specific Warranties:
48.4.1. [bookmark: _Toc12416962]The Service Provider warrants that the Third Party Data System and Link is designed to operate in conformance with SARS’s System Specification Requirements and that it will at all times: (i) ensure that the Third Party Data System and Link and the will be free as reasonably possible from Deficiencies and will comply in all respects with the technical and functional specifications therefore as agreed by the Parties; (ii) remedy any non-conformity of the Third Party Data System and Link to the Functional Specifications (iii) take all reasonable and necessary steps to ensure that the Services and the Third Party Data System and Link (including Upgrade, New Releases, Bug Fixes, Enhancements, Work Arounds) will be free of Destructive Elements and such Destructive Element will be recorded in writing by the Parties and will not constitute a breach of this warranty. 
48.4.2. In the event of a breach of this warranty, the Service Provider will immediately take all reasonable steps to remedy such breach or, if not possible, ameliorate the impact of the Destructive Element; and (iii) the Third Party Data System and Link and/or all components thereof, once installed and/or implemented, will process any date and time data correctly and all date-related output and results produced by the Third Party Data System and Link will comply with the Gregorian calendar. 
48.5. [bookmark: _Toc12416963]Service Delivery:
48.5.1. [bookmark: _Toc12416964]The Service Provider represents and warrants that it shall for the duration of this Agreement: (i) use adequate numbers of qualified Service Provider Personnel with suitable training, education, experience and skill to perform the Services; (ii) use and adopt any standards and processes required under this Agreement; (iii) provide the Services with promptness and diligence and in a workmanlike manner and in accordance with the practices and high professional standards used in well-managed operations performing Services similar to the Services; and (iv) provide and maintain such documentation as is authored by or on behalf of the Service Provider so that it: (a) accurately reflects the operations and capabilities of the Third Party Data System and Link; (b) is accurate, complete and written in a manner easily understood by SARS; and (c) is promptly updated from time to time to reflect any changes.
48.6. [bookmark: _Ref361886061][bookmark: _Ref387718110][bookmark: _Ref2930633][bookmark: _Toc12416965]Security Clearance: 
48.6.1. [bookmark: _Toc12416966]Without limiting the generality of the aforegoing, the Service Provider represents and warrants that it will ensure that the Service Provider Personnel engaged in the provision of the Services are suitable and pose no risk to SARS. Any member of the Service Provider Personnel who is engaged, or is to be engaged, in providing the Services must, if requested by SARS, comply with SARS’s internal security clearance requirements, including submitting a security clearance certificate, failing which SARS shall be entitled to require the Service Provider to replace such member of the Service Provider Personnel with someone who does so comply. The Service Provider undertakes to indemnify SARS against any claims that may be brought by any of the Service Provider Personnel who may be affected as a result of SARS exercising its rights under this Clause.
48.6.2. [bookmark: _Toc12416967]As a confirmation that the Service Provider Personnel engaged to provide the Services are suitable and appropriately qualified, trained, experienced, skilled and available to render such Services in terms of this Agreement including confirmation of such Service Provider Personnel’s citizenship, criminal record status and/or credit worthiness, the Service Provider represents and warrants that it has conducted a background screening exercise on every member of the Service Provider Personnel whom is assigned to SARS for the fulfilment of its obligations in terms of this Agreement and shall if requested by SARS provide the report from a reputable screening agency which shall verify the following:  
48.6.2.1. [bookmark: _Toc12416968]Citizenship including residency status;
48.6.2.2. [bookmark: _Toc12416969]Criminal activity report; and
48.6.2.3. [bookmark: _Toc12416970]Credit worthiness. 
48.6.3. [bookmark: _Toc12416971]The Service Provider shall ensure that the validity of such report shall not be older than 3 (three) months as at the date of request or as at the commencement of such Service Provider Personnel duties to SARS in terms of this Agreement, as the case may be, and shall be updated as required by SARS from time to time.
48.6.4. [bookmark: _Toc12416972]In the event that the report reveals evidence that the Service Provider Personnel assigned to perform the Services are not qualified and/or do not possess the level of skills required for the performance of the Services, the Service Provider shall ensure a replacement of such member of the Service Provider Personnel with one whose background screening meets the requirements of SARS. The Service Provider undertakes to indemnify SARS against any claims that may be brought by any of the Service Provider’s Staff who may be affected as a result of SARS exercising its rights under this Clause.
48.6.5. [bookmark: _Toc12416973]The Service Provider shall further ensure that its Staff assigned to provide the Services to SARS as envisaged in this Agreement shall for the duration of this Agreement, be subject to SARS’s “Anti-Corruption and Security Internal Policy: Security Vetting” as amended from time to time, as well as other security legislation and policies applicable to the entities providing the Services to the organs of State. 
48.6.6. [bookmark: _Toc12416974][bookmark: _Ref64963686][bookmark: _Ref64914496]A breach by the Service Provider of any warranty, representation or other provision of this Clause 45 or of any express or implied warranty or representation contained elsewhere in this Agreement, shall be a material breach of this Agreement which shall confer on SARS the right, in its sole discretion, to utilise any remedy created in this Agreement for the enforcement of SARS’s rights, including termination in terms of Clause 34 above.
48.7. [bookmark: _Hlk41917581][bookmark: _Toc12416975]POPIA Compliance:
48.7.1. The Service Provider warrants that it is and will remain for the duration of this Agreement, fully cognisant of and compliant with POPIA including any other Data Protection Legislation applicable to the Services.
48.7.2. The Service Provider warrants that it has implemented POPIA compliance programme within its organisation and further that, the Service Personnel in their role as Processors, have been trained on POPIA compliance and are aware of the importance of Protection of Personal Information and commit to ensure compliance thereof when at SARS in their role as Processors.
48.7.3. The Service Provider warrants that all Service Provider Personnel in particular the Key Personnel who will be exposed to the Personal Information has agreed to sign a Data Processing Agreement (Annexure B) and a copy thereof will be submitted to SARS.
48.8. Regulatory requirements:
48.8.1. [bookmark: _Toc12416976]The Service Provider warrants that it is and will remain for the duration of this Agreement, fully cognisant of and compliant with any relevant legislative or regulatory requirements and/or rulings or codes of practice of any competent authority or industry body that has jurisdiction over the provision of or is relevant to the Services and/or Third Party Data System and Link. The Service Provider will be responsible for any fines and penalties arising from any non-compliance with any law, legislative enactment or regulatory requirement, code or ruling of any competent authority or industry body relating to the delivery or use of the Services.
48.9. [bookmark: _Toc12416977]Documentation:
48.9.1. [bookmark: _Toc12416978]The Service Provider warrants that it will provide and maintain Documentation so that it: (i) accurately reflects the operations and capabilities of any and all Third Party Data System and Link and training courses; (ii) is accurate, complete and written in a manner easily understood by SARS; and (iii) is promptly updated from time to time to reflect any change.
48.10. [bookmark: _Toc12416979]General Warranties:
48.10.1. [bookmark: _Toc12416980]The Service Provider hereby represents and warrants to SARS that-
48.10.1.1. [bookmark: _Toc12416981]this Agreement has been duly authorised and executed by it and constitutes a legal, valid, and binding set of obligations on it;
48.10.1.2. [bookmark: _Toc12416982]it is acting as a principal and not as an agent of an undisclosed principal;
48.10.1.3. [bookmark: _Toc12416983]the execution and performance of the terms and conditions of this Agreement does not constitute a violation of any statute, judgment, order, decree or regulation or rule of any court, competent authority or arbitrator or competent jurisdiction applicable or relating to the Service Provider, its assets or its business, or its memorandum of incorporation or any other documents or any binding obligation, contract or agreement to which it is a party or by which it or its assets are bound; 
48.10.1.4. [bookmark: _Toc12416984]it will provide the Services in a cost-effective manner, thereby ensuring that no unnecessary or extraordinary costs are incurred and passed on to SARS; 
48.10.1.5. [bookmark: _Toc12416985]it will have the requisite insurance to cover for professional liability claims (to the extent that it may be applicable), that may be instituted against it; 
48.10.1.6. [bookmark: _Toc12416986]it has the necessary resources, skills, and experience to render the Service and/or deliver the Deliverables to SARS; and
48.10.1.7. [bookmark: _Toc12416987]it is expressly agreed between the Parties that each warranty and representation given by the Service Provider in this Agreement is material to this Agreement and induced SARS to conclude this Agreement. 
48.10.1.8. The provisions of this Clause 45 shall survive the termination of this Agreement.
49. [bookmark: _Toc293325641][bookmark: _Toc35047549][bookmark: _Ref35050000][bookmark: _Ref35050710][bookmark: _Ref35052627][bookmark: _Toc38248705][bookmark: _Ref253058253][bookmark: _Ref253132923][bookmark: _Ref253988655][bookmark: _Ref253988669][bookmark: _Ref253992563][bookmark: _Toc283110479][bookmark: _Toc81550384]PUBLICITY
49.1. [bookmark: _Toc12416989]No announcements relating to this transaction and of any nature whatsoever will be made by or on behalf of a Party relating to this transaction without the prior consent of the other Party.
50. [bookmark: _Toc293325642][bookmark: _Toc81550385]CO-OPERATION
50.1. [bookmark: _Toc293325643][bookmark: _Toc12416991]The Parties undertake at all times to co-operate with each other in good faith in order to carry out this Agreement.  
51. [bookmark: _Ref292884508][bookmark: _Ref292887914][bookmark: _Ref292887935][bookmark: _Ref292896583][bookmark: _Toc293325644][bookmark: _Toc81550386]DISPUTES
51.1. [bookmark: _Ref35050452][bookmark: _Toc12416993]In the event of there being a dispute, but save where otherwise provided in this Agreement, such dispute will be resolved in accordance with the rules of the AFSA as provided for below.
51.2. [bookmark: _Toc12416994]In the event of any such dispute arising between the Parties relating to or arising out of this Agreement, including a dispute as to the validity, implementation, execution, interpretation, rectification, termination or cancellation of this Agreement, the Parties will forthwith meet to attempt to settle such dispute, and failing such settlement within a period of 14 (fourteen) days of first meeting, the said dispute will on written demand by either Party be submitted to arbitration in Johannesburg in accordance with the rules of AFSA.
51.3. [bookmark: _Toc12416995]Should the Parties fail to agree in writing on an arbitrator within 10 (ten) days after arbitration has been demanded, the arbitrator will be nominated at the request of a disputant by AFSA.
51.4. [bookmark: _Ref1358819][bookmark: _Toc12416996]The decision of the arbitrator will be binding on the Parties to the arbitration after the expiry of the period of 20 (twenty) days from the date of the arbitrator's ruling if no appeal has been lodged by any Party. A decision which becomes final and binding in terms of this Clause 51 may be made an order of court at the instance of any Party to the arbitration. 
51.5. [bookmark: _Toc12416997]Nothing herein contained will be deemed to prevent or prohibit a disputant from applying to the appropriate Court for urgent relief or for judgment in relation to a liquidated claim.
51.6. [bookmark: _Toc12416998]Any arbitration in terms of this Clause 51 will be conducted in camera and the Parties will treat as confidential and not disclose to any Third Party details of the dispute submitted to arbitration, the conduct of the arbitration proceedings or the outcome of the arbitration, without the written consent of all the disputants.
51.7. [bookmark: _Toc12416999]The provisions of this Clause 51 will continue to be binding on the Parties notwithstanding any termination or cancellation of the Agreement.
52. [bookmark: _Toc12417000][bookmark: _Toc81550387]ADDRESSES
52.1. [bookmark: _Toc12417001]Each Party chooses the addresses set out below its name as its addresses to which all notices and other communications must be delivered for the purposes of this Agreement and its domicilium citandi et executandi (“domicilium”) at which all documents in legal proceedings in connection with this Agreement must be served.
52.2. [bookmark: _Toc12417002]SARS’s physical address for service of notices and legal processes- 
[bookmark: _Toc12417003]Group Executive: Corporate Legal Services 
[bookmark: _Toc12417004]299 Bronkhorst Street 
[bookmark: _Toc12417005]Block A, Le Hae La SARS
[bookmark: _Toc12417006]Nieuw Muckleneuk 
[bookmark: _Toc12417007]Pretoria
52.3. [bookmark: _Toc12417008]The Service Provider‘s physical address for service of notices and legal processes shall be as follows: [DRAFTING NOTE: TO BE INSERTED POST AWARD]
52.4. [bookmark: _Toc12417009]Any notice or communication required or permitted to be given to a Party pursuant to the provisions of this Agreement shall be valid and effective only if in writing and sent to a Party’s domicilium.
52.5. [bookmark: _Toc12417010]Any Party may by written notice to the other Party, change its chosen address to another address, provided that-
52.6. [bookmark: _Toc12417011]the change shall become effective on the tenth (10th) Business Day after the receipt or deemed receipt of the notice by the addressee; and
52.7. [bookmark: _Toc12417012]any change in a Party’s domicilium shall only be to an address in South Africa, which is not a post office box or a poste restante.
52.8. [bookmark: _Toc12417013]Any notice to a Party contained in a correctly addressed envelope and sent by prepaid registered post to it at a Party’s domicilium shall be deemed to have been received on the fifth (5th) Business Day after posting. 
52.9. [bookmark: _Toc12417014]Any notice to a Party in a correctly addressed envelope and which is delivered by hand to a Party’s chosen address shall be deemed to have been received on the day of delivery unless the contrary is proved.
53. [bookmark: _Toc531439721][bookmark: _Toc81550388]BROAD-BASED BLACK ECONOMIC EMPOWERMENT ("BBBEE")
53.1. [bookmark: _Toc12417016]The Service Provider acknowledges that Broad-Based Black Economic Empowerment is a business and social imperative in order to achieve a non-racial, non-sexist, and equitable society in South-Africa.
53.2. [bookmark: _Toc12417017]In pursuance of this objective the Service Provider commits and warrants to comply in all respects with the requirements of the BBBEE and BBBEE Codes issued in terms of the BBBEE.
53.3. [bookmark: _Toc12417018]Upon signature of this Agreement and one (1) calendar month after the expiry of a current certificate for a particular year, the Service Provider shall provide SARS with a certified copy of its BEE Status from an agency accredited by SANAS or IRBA.
53.4. [bookmark: _Toc12417019]During the currency of this Agreement (including any extension or renewal hereof which may apply), the Service Provider shall use reasonable endeavours to maintain and improve its current BEE Status.
53.5. [bookmark: _Toc12417020]A failure to provide a certified copy of its BEE Status or a failure to comply with provisions of this Clause will entitle SARS to terminate the Agreement by giving the Service Provider one (1) month's written notice.
54. [bookmark: _Toc531439722][bookmark: _Toc81550389]TAX COMPLIANCE 
54.1. [bookmark: _Ref531882815][bookmark: _Toc12417022]The Service Provider warrants that as of the Effective Date it is in full compliance with and shall throughout the Term of this Agreement (including any Extended Period) shall remain in full compliance with Tax Act.
54.2. [bookmark: _Toc12417023]Notwithstanding Clause 54.1 above, the Service Provider acknowledges and agrees that to be appointed as the preferred Service Provider, compliance with the Tax Act is required and as such, the Service Provider is encouraged to monitor and maintain its Tax Act compliance status during the Term. 
55. [bookmark: _Toc531439723][bookmark: _Toc81550390]ETHICAL BUSINESS PRACTICES
55.1. [bookmark: _Toc12417025]SARS has a policy of zero tolerance regarding corrupt activities. The Service Provider will promptly report to SARS or the relevant authorities any suspicion of corruption on the part of their personnel in relation to the Services provided under this Agreement, as well as any behaviour in relation to the Services provided under this Agreement by any of those persons that is likely to constitute a contravention of the Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004).
55.2. [bookmark: _Toc12417026]Neither Party will offer, promise, or make any gift, payment, loan, reward, inducement benefit or other advantage to any of the other Party's personnel.
55.3. [bookmark: _Toc12417027]If the results of any audit of the Services conducted by or on behalf of SARS indicates the possibility of unethical conduct which includes amongst others, corrupt activities, improper or fraudulent practices or theft in relation to the Services provided under this Agreement, SARS will, after allowing the Service Provider reasonable opportunity to investigate that possibility, have the right either by itself, or by its agents, or by requesting the police, to investigate all the relevant circumstances, to question any relevant personnel of the Service Provider or a third party and the Service Provider will use all reasonable efforts to facilitate any such investigation or enquiry. In the event that an act of corruption, fraud or theft is proven, SARS will be entitled, on written notice to the Service Provider, to immediately terminate this Agreement.
55.4. [bookmark: _Toc12417028]SARS reserves the right to withdraw an award or to cancel this Agreement should it be established, at any time, that the Service Provider, its personnel, its Subcontractor, or the personnel of its Subcontractor has been blacklisted by National Treasury or by another government institution.
56. [bookmark: _Toc531439724][bookmark: _Toc81550391]CONFLICT OF INTEREST
56.1. [bookmark: _Toc12417030]The Service Provider undertakes to immediately notify SARS in the event that a conflict of interest is identified, upon entering of the Agreement by SARS and the Service Provider.
56.2. [bookmark: _Toc12417031]The Service Provider further warrants that it will not disclose any Confidential Information it obtained in rendering the Services to SARS to any client or third party unless required by law.
57. [bookmark: _Toc50887210][bookmark: _Toc51045395][bookmark: _Toc207473939][bookmark: _Ref223401599][bookmark: _Ref280705618][bookmark: _Toc322941073][bookmark: _Toc352764147][bookmark: _Toc81550392]NEW LAWS AND INABILITY TO PERFORM
57.1. [bookmark: _Ref280699073][bookmark: _Toc12417033]It is recorded that the Parties are aware of various new Bills that are to be presented to Parliament which, if passed into law, may have an effect on the provisions of this Agreement and the Services. Therefore, the Parties record and agree that, if any law comes into operation subsequent to the signature of this Agreement which law affects any aspect or matter or issue contained in this Agreement, the Parties undertake to comply with such laws as if they had been in force on the Effective Date; provided that if such compliance renders it impossible to comply with the letter and spirit of this Agreement, the Parties undertake to enter into negotiations in good faith regarding a variation of this Agreement in order to ensure that neither this Agreement nor its implementation constitutes a contravention of such law.
57.2. If any law comes into operation subsequent to the commencement of the Services notwithstanding the Effective Date, which law affects any aspect or matter or issue contained in the is Agreement and/or performance of the Services, the Parties undertake to enter into negotiations in good faith regarding a variation of the Services in order to ensure that neither the Services nor implementation constitutes a contravention of such law by either Party.
58. [bookmark: _Toc81550393]BUSINESS CONTINUITY MANAGEMENT 
58.1. To mitigate the effects of any disaster incident, the Service Provider shall implement and maintain a proven business continuity plan that is satisfactory to SARS which ensure continuity of the Services in the event of early termination of this Agreement for any reason whatsoever, which business plan shall when acceptance by SARS, be attached to this Agreement as Annexure “F”. For the avoidance of doubt the cost of implementing and maintaining the business continuity plan shall be for the account of the Service Provider.
58.2. On an annual basis, SARS, or its nominated appointee, shall have the right to review and assess the Service Provider’s business continuity plan in respect of the Services.
58.3. The Service Provider shall immediately, or as soon as is reasonably or practically possible, inform SARS in writing of any internal or external incidents that impact on, or may impact on, or prevent it from providing the Services and how it plans to resolve such incidents to ensure a sustained Service provision in line with the Service Level Agreement.
59. [bookmark: _Toc81550394]RELATIONSHIP BETWEEN THE PARTIES
59.1. [bookmark: _Toc12417035]The Service Provider is an independent contractor and under no circumstances will it be a partner, joint venture partner, agent, or employee of SARS in the performance of its duties and responsibilities pursuant to the Agreement.  
59.2. [bookmark: _Toc12417036]All personnel used by the Service Provider will be the Service Provider’s employees, contractors, Subcontractors or agents, and the entire management, direction, and control of all such persons will be and remain the responsibility of the Service Provider.
60. [bookmark: _Toc81550395]GENERAL
60.1. [bookmark: _Toc531425289][bookmark: _Toc531437272][bookmark: _Toc531437565][bookmark: _Toc531438504][bookmark: _Toc531439007][bookmark: _Toc531439718][bookmark: _Toc12417038]Whole Agreement and Amendment
60.1.1. [bookmark: _Toc527377246][bookmark: _Toc527379323][bookmark: _Toc12417039]This Agreement constitutes the whole of the Agreement between the Parties relating to the subject matter hereof and no amendment, alteration, addition, variation, or consensual cancellation will be of any force or effect unless reduced to writing and signed by the Parties hereto or their duly Authorised Representatives. Any document executed by the Parties purporting to amend, substitute or revoke this Agreement or any part hereof, shall be titled an "Addendum" to the applicable Service Agreement and assigned a sequential letter to be included in the title. 
60.2. [bookmark: _Toc12417040]No Assignment Without Consent 
60.2.1. [bookmark: _Toc527377241][bookmark: _Toc527379316][bookmark: _Toc12417041]The Service Provider shall not be entitled to assign, cede, sub-contract, delegate or in any other manner transfer any benefit, rights and/or obligations in terms of this Agreement, without the prior written consent of SARS which consent shall if approved by SARS in its sole discretion, be in compliance with the provisions of the PFMA and SARS’s procurement policies and procedures.
60.3. [bookmark: _Toc12417042]Severability
60.3.1. [bookmark: _Toc527377242][bookmark: _Toc527379317][bookmark: _Toc12417043]Should any of the terms and conditions of this Agreement be held to be invalid, unlawful, or unenforceable, such terms and conditions shall be severable from the remaining terms and conditions which shall continue to be valid and enforceable. If any term or condition held to be invalid is capable of amendment to render it valid, the Parties agree to negotiate an amendment to remove the invalidity.
60.4. [bookmark: _Toc12417044]Advertising and Marketing
60.4.1. [bookmark: _Toc527377243][bookmark: _Toc527379318][bookmark: _Toc12417045]The Service Provider shall not make or issue any formal or informal announcement (with the exception of Authority announcements), advertisement or statement to the press in connection with this Agreement or otherwise disclose the existence of this Agreement or the subject matter thereof to any other person without the prior written consent of SARS.
60.5. [bookmark: _Toc12417046]Waiver
60.5.1. [bookmark: _Toc527377244][bookmark: _Toc527379319][bookmark: _Toc12417047]No change, waiver or discharge of the terms and conditions of this Agreement shall be valid unless in writing and signed on behalf of the Party against which such change, waiver or discharge is sought to be enforced, and any such change, waiver or discharge will be effective only in the specific instance and for the purpose given. No failure or delay on the part of either Party hereto in exercising any right, power or privilege under this Agreement will operate as a waiver thereof, nor will any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof, or the exercise of any other right, power, or privilege.
61. [bookmark: _Toc81550396]COVENANT OF GOOD FAITH
61.1. [bookmark: _Toc527377247][bookmark: _Toc527379325][bookmark: _Toc12417049]Each Party agrees that, in its respective dealings with the other Party under or in connection with this Agreement, it shall act in good faith.
62. [bookmark: _Toc531439720][bookmark: _Toc81550397]COSTS
62.1. [bookmark: _Toc527377248][bookmark: _Toc527379327][bookmark: _Toc12417051]Each Party shall bear and pay its own costs of or incidental to the drafting, preparation, and execution of this Agreement.
63. [bookmark: _Toc81550398]AUTHORISED SIGNATORIES
63.1. [bookmark: _Toc527377245][bookmark: _Toc527379320][bookmark: _Toc12417053]The Parties agree that this Agreement and any contract document concluded in terms hereof shall not be valid unless signed by all authorised signatories of SARS. 
63.2. [bookmark: _Toc12417054]This Agreement is signed by the Parties on the dates and at the places indicated below.
63.3. [bookmark: _Toc12417055]This Agreement may be executed in counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same Agreement as at the date of signature of the Party last signing one of the counterparts.
63.4. [bookmark: _Toc12417056]The persons signing this Agreement in a representative capacity warrant their authority to do so.
[bookmark: _Toc26766403][bookmark: _Ref52077275][bookmark: _Toc52082443][bookmark: _Toc102463487][bookmark: _Toc456577745][bookmark: _Toc456671377][bookmark: _Toc456692212][bookmark: _Toc456747580][bookmark: _Toc456748398][bookmark: _Toc456748930][bookmark: _Hlk534865182]SIGNED at_________________________ on _______________________2020 
For and on behalf of
SOUTH AFRICAN REVENUE SERVICE
	Signature

	Name of Signatory
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1. INTRODUCTION
SARS needs to source accurate, updated individual, company (business) and trust data to trace, search, verify, match, and communicate effectively with all taxpayers.  The Service Provider must provide SARS with the following information, including, but not limited to:
2. CRITICAL INFORMATION REQUIREMENTS
Below is critical information requirement which SARS needs and must be provided by the Service Provider in accordance with the provision of the Agreement:
2.1. Individual demographic data-
2.1.1. Individual identification (name(s), surname, Date Of Birth (DOB) and ID number)
2.1.2. ID number validity and verification inclusive of ID photo
2.1.3. Education level
2.1.4. Gender 
2.1.5. Deceased information and records
2.1.6. Marital status, marital type (in or out of community) and spouse details (current and history)
2.1.7. Employment status and previous history (previous three (3) employers) and
2.1.8. Employer details (current and previous three (3) employers).
2.2. Updated and valid individual contact details-
2.2.1. Telephone numbers (landline and cellular phone numbers)
2.2.2. Postal box addresses 
2.2.3. Street or physical addresses and
2.2.4. Provinces/regions.
2.3. Property, deeds and estate details-
2.3.1. Property and bonds registered in an individual’s name and
2.3.2. Property valuations.
2.4. Consumer and commercial financial data-
2.4.1. Payment profile: Factual information pertaining to the payment profile of the consumer 
2.4.2. Credit checks, credit report files, credit records and credit scores/profiles based on risk ratings. Credit report files should contain negative payment history and credit risk rating
2.4.3. Credit risk information: Delphi risk scores as well as a visual display (e.g. green, amber, red)
2.4.4. Monthly debt obligations 
2.4.5. Debt review records
2.4.6. Default records 
2.4.7. Adverse summary and
2.4.8. Southern African Fraud Prevention Service (SAFPS) records.
2.5. Companies, corporates and trusts data (business data)-
2.5.1. Names of business entities
2.5.2. Details of company name changes and company registration name changes
2.5.3. Registration details of companies, including registration number/registration date and tax numbers 
2.5.4. Company and director status (active/inactive/suspended/estate/dormant)
2.5.5. Age (or average) of owner(s)
2.5.6. Linked entities and links to other companies
2.5.7. Details of previously linked entities and/or directorships
2.5.8. Companies and directorships (current and historic (previous six months), local and international)
2.5.9. Overview of company history and operations including import/export details, fleet and staff count
2.5.10. Industry description
2.5.11. Sub activity description
2.5.12. Shareholdings (number and percentage), share trading and disposal
2.5.13. Changes of shareholding 
2.5.14. Directors other interests 
2.5.15. Connected person(s)
2.5.16. Company properties/premises, ownership and lease agreements
2.5.17. Trade references
2.5.18. Statutory information and principal details (inclusive of ID numbers)
2.5.19. Registered addresses and all contact details of directors and members, inclusive of e-mail addresses
2.5.20. Company auditors history (previous two years)
2.5.21. Non-active principals names and ID numbers
2.5.22. Registered addresses and all contact details of auditors
2.5.23. Trust deeds and search functionality
2.5.24. Company defaults
2.5.25. Company judgments and
2.5.26. Liquidations
2.6. Lifestyle assessment and audit data-
2.6.1. A high level overview of the consumer’s profile which includes the consumer’s living and credit profile status and
2.6.2. Summary fraud, risk and financial indicators.
3. NON-CRITICAL BUSINESS REQUIREMENTS
The following non-critical requirements (inclusive of but not limited to) must be provided by the Service Provider in accordance with the Agreement:
3.1. Individual demographic data-
3.1.1. Nationality
3.1.2. Possible relatives/dependants’ detail(s) 
3.1.3. Passport details and movement control details and
3.1.4. Emigration applications.
3.2. Updated and valid individual contact details-
3.2.1. E-mail address
3.2.2. Taxpayer areas
3.2.3. Employer addresses 
3.2.4. Next of kin addresses and
3.2.5. A search functionality on contact details (e.g. cellular phone numbers) in order to trace other entities linking to the same contact details.
3.3. Property, deeds and estate details-
3.3.1. Property verifications
3.3.2. Property history
3.3.3. Searches (individuals/companies/close corporations and trusts) for properties per owner name, owner ID, “erf” number, title deed number, bond number, sectional schemes (names and unit numbers), farm names, streets (names and numbers), suburbs names and estates names
3.3.4. Property transfer and ownership details
3.3.5. Tax liabilities against any property owned
3.3.6. Property details in the report should include Google images of the 
3.3.7. property, a comparable sales table, transfer history as well as suburb trends and
3.3.8. Deceased estate information inclusive of dates and
3.3.9. Insolvent estates.
3.4. Consumer and commercial financial data-
3.4.1. Bank account verification
3.4.2. An indication of Debt Beyond Terms (DBT)
3.4.3. Registered bonds and notarial bonds 
3.4.4. All the businesses that the individual is a director/member of
3.4.5. Bank code representing the bank's opinion of account conduct
3.4.6. Actual payment details on accounts
3.4.7. Payment analysis, including at least three(3) trade references
3.4.8. Updated trade references conducted on major suppliers to establish current payment trend
3.4.9. Historical payment data which reflects payment trend to specific suppliers over an extended period of time
3.4.10. Ledger information, which provides an additional payment analysis and is designed to show the monthly overdue percentage
3.4.11. Creditor types and creditor rankings
3.4.12. Correct and complete bank accounts data
3.4.13. Updated and valid banking detail
3.4.14. Financial information including financial year end, payroll date as well as previous and current turnover figures
3.4.15. Other financial organisation accounts data
3.4.16. Indication of conflict of interest
3.4.17. Judgement summary information e.g. High Court judgements, court records, civil court judgements and provisional and final liquidations, notarial bonds, sales and transfers of businesses
3.4.18. Negative summary (Negative news and Politically Exposed People)
3.4.19. Filings for bankruptcy 
3.4.20. Notices summary information
3.4.21. Collections summary and
3.4.22. SAFPS Protective Registration.
3.5. Companies, corporates and trusts data (business data)-
3.5.1. Trust accounts data
3.5.2. Government blacklisted entities and
3.5.3. Summary of due diligence report.
3.6. Vehicle and any other moveable asset data-
3.6.1. Vehicles makes and vehicles models
3.6.2. Vehicles finances (current and history) 
3.6.3. Vehicles book values and value verifications and
3.6.4. Vehicles, yachts and/or planes ownership (current and history).
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