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MABUSE J

(1]

In this application the Applicant. the Commissioner for the South African Revenue
Service ("the Commissioner'') seeks the relief set out in part B of the notice of motion
dated 7 November 2019. The said relief has been set out as follows:

"PartB
5

Declaring that a South African Revenue Service official is permitted and required
under the proviso of 'Just cause" contained in section 11(3) of the Pub/le Protector
Act 23 of 1994 read with section 69(1) of the Tax Administration Act 28 of 2011 to
withhold taxpayer information (as defined In section 67(1)(a) of the latter Act), and
that the Public Protector's subpoena powers do not extend to the taxpayers
information.

6

Further and alternative relief.

7

Directing such a respondent as may elect to oppose this appl!cat,on to pay (jointly
and severally, the one paying and /Ike to be absolved) the applicants costs,
including the costs of two counsel on the scale as between attorney and client: and
that 15% of such costs be paid de bonis propiis by the first respondent. "

[2]

Although five parties have been cited in this application, only two of the five parties are
active participants in this application, the rest having chosen not to file any papers in the
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matter. Those two are the Applicant, the Commissioner, and the First Respondent, the
Public Protector. There was an attempt at the commencement of the hearing of the
application to indirectly introduce the Second Respondent into the affray. This was done
through the introduction into the proceedings of an affidavit deposed to by the said
Second Respondent. I wlll deal with the said affidavit later in this judgment, its purpose
and its effect.

For purposes of brevity I shall refer to the South African Revenue

Services as SARS; the Public Protector as the Public Protector; the Public Protector Act
23 of 1994 as the PPA and the Tax Administration Act 28 of 2011 as the TAA.
2. 1

Section 11(3) of the PPA referred to above provides that:
';i!lny person who, w,lhoutjust cause, refuses or falls to comply with /he direction or request under section
7(4) or refuses to answer any question put to him or her under that section or gives to such question and
answer which lo his or her knowledge is false, or refuses to take an oath or to make affirmation at the
request of/he Public Protector In l,erms ofsection 7 (6) shall be guilty ofan offence. •

2.2

Section 7(4)(a) of the PPA states that:
''For the purpose of conducting an lnvesligation lhe Pub/le Protector may direct any person to submit an
affldavil or affirmed declaration or to appear before him or her or Jo give evidence or Jo produce any
documen/ in his or her possession or under his or her control which has a bearfng on the matter being
investigated, and may examine such a person

2.3

H

Section 69(1) of the TAA 01n the other hand says the following:
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"4 person w/10 is /he current or former SARS official must preseNe /he secrecy of taxpayer information
and may not disclose taxpayer Information to a person who Is not a SARS official �

2.4

Section 67(1)(a) of the TAA provides that:
"(1) This chapter applles to(b) taxpayer information, whlch m,�ans any mformation provided by /he taxpayer or obtained by SARS In
respect ofrhe ta)(payer. Including hfomerric information. •

Section 67 falls under The General Prohibition of Disclosure of the TAA.

[3]
3.1

I agree with counsel for the Commissioner that the real dispute between the
Commissioner and the Public Protector in this application is whether SARS or its
officials are by law permitt,ed and required under the provisions of

')'us/ cause" as

envisaged by the provisions of 11[3] of the PPA read with s 69(1J of the TAA to
withhold taxpayer information as ordained in s 69[1) of the TAA; or whether the
Public Protector's subpoena powers claim superiority over the confidential status
of the taxpayer information under the TM. To put It otherwise the substantive
Issue to be decided in this matter is - whether Hons proper interprelalion of the relevant and
Constitutional and or leg/slative provisions. the appllcant's refusal to provide the relevant Information Is
unlawful.·

3.2

According to Adv D Mpo1fu SC, counsel for the First Respondent, the parties'
battlefield is as follows:
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"To be perfectly clear /he dispuM in this matter concems . . . a battle between statutory or leg/stative
obligations on the one hand and the const,tutional obligation (and their values contained In the
Constitution) and on such specific reference to s 1 and 2 thereol ..

3.3

The real issues of dispute between the parties in this application can be
determined from the relief that the Commissioner seeks. Simply the question is
when faced with the subpoena issued by the Public Protector in terms of s 7(4) (a)
of the PPA against him, rnay the Commissioner refuse to comply with the said
subpoena and rely on the p,rovisions of s 67(1 )(a) and 69(1) of the TAA?

3.4
3.4.1 The issue in dispute is as clear as crystal from the founding affidavit. In
paragraph 4 of his founding affidavit the Commissioner states that:
"The subpoena seeks to coerce the productions of Information which the TAA prohibits all SARS
officials, /ncludtng myself. from disclosing.

The TAA itself ct,minalises the disclosure of the

taxpayer Information and admits of only limited excepllons.

The Public Protector Is not an

exempted authority to whom such Information may be disclosed under TM,•

3.4.2 In paragraph 20 of th«:? founding affidavit the Commissioner states that:
"SARS explained al the meeting that the 2018 subpoena attempted to ellclt evldence which
qualifei s as taxpayer inforrnatlon under TM. SARS further explained Iha! the TM precludes lhe
production ofsuch mformairlon and that the Pubflc Protector is not one of them. •

3.4.3 More importantly p��ragraph 32 of the founding affidavit sets out the
parameters of the issues in dispute. It states something of paramount
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importance which is recorded in the letter dated 26 April 2019.

It is the

following paragraph:
·confidenliallty of information is absolutely critical for every tax administration and we are often
drawn Into debates with Dl<Jpartments and Organs of State concerning what, when and lo whom
tnformallon in our possession can be released. Our pn'mary duty is to collect the correct amount of
tax through voluntary compliance and this Is bwlt through securing the public's /rust and respect.
Our ability and statutory obi/gs/ions to keep information confidential is one pillar on which trust is
built and another Is /he pub{;c's belief that SARS' officials exercise their powers fairly. SARS is
therefore obliged to exerclse excellence when dealing with access to mformation, so when we
raise with your office conc�irns over Information, we do so with the sole purpose of complytng with
our statutory obi/gallons In ,fl responsible manner. •

The Public Protector has not challenged this paragraph. Instead, she has
admitted the allegations contained in it. The fast but one paragraph of the
said letter states as follows:
"10.4 On 15 April 2019 we sent you a legal opinion obtained from Adv Maenetje SC and Adv
Ferreira. You would recall that officials from both our offices were Involved in ihis matter.
This op,n/on does .rouch on /he categories of information and it confirms that SARS is
prohibited from pro11id/ng you with taxpayer ,nformation without an order of a High Court.
This was the difficulty that we raised with you when you subpoenaed /he Acting
Commissioner to pe1 rsonally appear before you to provide Information concemlng a specific
taxpayer. We were able lo resolve that legal question and a slmllar legal issue arises now,
concerning your subpoena Issued lo ex SARS officials.

As the issue could nave tar
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reaching consequences. SARS should be allowed the opportunity lo take legal guidance
.
without being VIiified'in the media tordoing so. . (My own underlining).

In her answering affidavit the Public Protector simply noted the contents of
the relevant paragraph. Of supreme importance arising from paragraph 1 0 . 4
supra i s that, she had noted and was made fully aware that SARS was
prohibited by the provisions of s 69( 1} of the TAA from releasing taxpayer
information to her b)' reason of confidentiality. Secondly, she was made
aware and she noted that she could obtain a Court Order to access taxpayer
information from SARS. The letter closed by proposing constructive
engagement between the Public Protector and SARS. There are sufficient
examples in the p1:!pers which demonstrate quite convincingly SARS
approach.

It is that approach that had to be investigated by the Public

Protector and it i s th, at approach that has irritated the Public Protector and
with which the Public Protector disagrees.

[4]

On 21 October 2019, much against the explanation contained in paragraph 10.4 of the
Commissioner's letter dated 26 April 2019 and furthermore much against the advice of
senior and junior counsel, the Public Protector, acting in terms of the provisions of the
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said s 7(4) (a) of the PPA, issued a subpoena to the current Commissioner of SARS, the
Applicant. The said subpoena stated, inter alla, as follows:
"1

You are hereby required to appec1r in person before the Public Protector, at the Public Protector House,
Hll/cresr Offlce Park, 175 Lunnon Road, Hillcrest, PRETORIA on Wednesday 13 November 2019, al
1 1:00 am to give evidence or lo produce any document(s) listed In para.graph 7 below. in your possession
or under your control which has a ,bearing on the matter bemg investigated.

2

PLEASE TAKE NOTICE Iha/ at the hearing, you will be required to provide and explanation. give
evidence and produce any relevant documentation which may be In your possession and/or under your
control such as minutes of meellngs, reports. and/or correspondence whlch may have a bearing on /he
Investigation, Including but not 1/mlted to the extent of your involvement and participation relating lo the
matters under lnvestigaUon.

3.

KINDLY TAKE NOTICE FURTHER that, In terms of section 7(8) of the Public Protector Act, you may be
assisted (and f10t represented) dllrlng the interview by an Advocate or Attorney ofyour choice and Iha!
you will be entitled to peruse such documents and/or records as are reasonably necessary to refresh your
memory.

4.

PLEASE TAKE FURTHER NOTICE Iha/ Section 71(3) of the Public Protector Act provides lhal "any
person who, without just cause, 1'(;1/uses or falls to comply with a direction or request under section 7(4) or
refuses lo answer any question put to him or her under that section orgives to such a question an answer
which lo his or her knowledge 1s false or ref uses to take the oslh or to make afflnnation at the reque!il of
the Public ProtectorIn terms of Se•ction 7(6), shall be guilty of an offence. "
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PLEASE NOTE Tl-IA T lfle Public Protector will not grant, without Just cause. any request for

postponement of your appearanc1<J or extenslon for submission of an affidavit or any document. unless
such request ts done in person. on the submission day or appearance day, before the Public Protector.

6.

PLEASE NOTE FURTHER that .Section 11(4) of the Public Protector Act provides that •any person
convicted of an offence in term�. of the Act shall be liable lo a fine not exceeding R40 000 or to
Imprisonment for a period not exC6iedlng 12 months orto both such fine and such Imprisonment. "

It is this 2019 subpoena that constitutes the subject of this application.

THE EVENTS THAT PRECEDEID THE ISSUE OF THE SUBPOENA

[5]

The events that led to the issue of the subpoena are common cause between the
parties. Largely they are unchallenged and represent the evidence of the Commissioner
and the First Respondent.

It is common cause that the issue between the parties

involves a legal dispute. Eithm on 1 7 or 18 October 2018 the Public Protector
subpoenaed the then Acting Connmissioner, Mark Kinghorn, to provide information. This
subpoena may conveniently be referred to, for purposes of distinction, as the 20 1 8
subpoena. This 2018 subpoena reflects that it was purportedly issued following a
complaint lodged with the PtJblic Protector by Mr Mmusi Maimane, the Third
Respondent. against Mr Zuma, tl he Second Respondent. The said complaint was based
on a book titled "The President's Keepers" by a certain author. Jacques Pauw. The
book seemingly advanced the allegation that, "during the first month of his presidency In
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2009 . . . the former President ("Mr Zuma") earned a salary "as an "employee' of a
company (''Royal Security CC"), l the Fourth Respondent. As the 2019 subpoena reveals
the quotation from the book su1ggests that in 2010 a SARS auditor "was unable to
determine whether tax had been deducted from Mr Zuma's salary and paid to SARS" by
Royal Security CC. What this e:ssentially means is that, inter alia, the obligation of the
third party, Royal Security CC, to deduct 'pay as you earn' tax was an issue. Indeed, the
2018 subpoena explicitly requilred the deduction of "the Royal Security payroll
reconciliatlon for the taxyear 1 lvfarch 2009 to 28 February 2010''.

MEETING BETWEEN SARS ANID PUBLIC PROTECTOR'S OFFICIALS
[6]

Following the 2018 subpoena, SARS attended at the Public Protector's Head Office on 5
November 2018. It was represented at this meeting by, inter alia, Mr Wayne Broughton.
The office of the Public Protector was represented personally by the Public Protector
and her team. At that meeting SARS explained that the 2018 subpoena attempted to
elicit evidence which in terms of the TAA qualified as taxpayer information.
Furthermore, SARS explained that the TAA precludes the production of such information
and that the Public Protector was not one of the entities identified in Chapter 6 of the
TAA. It is only in respect of the entitles enumerated in the said Chapter 6 that the
applicable taxpayer confidentiality prohibition may be relaxed under the TAA.
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THE PUBLIC PROTECTOR R'.EJECTS SARS EXPLANATION BUT AGREES TO
OBTAIN LEGAL ADVICE

[7]

Notwithstanding the said explana,tion. the Public Protector rejected SARS' explanation of
how the TAA. especially s 69(1) thereof, operates. Thereupon, and in a genuine attempt
to break the impasse between them, SARS accordingly Invited the Public Protector to
obtain a Court Order confirmin�J her understanding of the law. The Public Protector
refused to do so and raised flnancial constraints as a reason. She contended that her
office was financially under resourced and thereby implied that it could not afford
approachlng this Court or even procuring legal advice vindicating her version. In
response, SARS proposed that the parties should jointly seek legal advice and SARS
undertook to fund the bill for siuch legal opinion. The Public Protector accepted the
proposition.

[8)

On 1 4 November 2018 the officials representing the Public Protector on one hand and
SARS on the other hand met to finalise a joint brief to counsel. I t was agreed between
the Public Protector and SARS 1that Cliff Dekker Hofmeyer Attorneys (CDH) should be
appointed jointly in order to instruct counsel. Although it is not so stated in the papers, I
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must a ssume that the issue on which counsel 's opinion was sought was also identified
at this meeting .

APPOI NTMENT OF COUNSEL AN D I DENTIFICATION OF THE SUBJ ECT FOR
LEGAL ADVICE
[9]

On 6 December 201 8 the officials from the Pu blic Protector's office a nd SARS consulted
with the instructing attorneys and requested the attorneys to recommend and instruct
cou nsel . From a list of recommended cou nsel SARS and the Public Protector agreed to
bdef Adv Maenetje SC with Adv Ferreira , to provide then, with a legal opinion on the
topic that had been appropriately identified and selected by both parties. The topic
jointly establ ished by both parties and on which counsel's legal opinion was sought was :
". . . lo advise whether there Is any means by whlch the Public Protector and lhe Sovth African Revenue Service
{"SARS") can approach a Court for relief that would allow the Pub/le Protector to subpoena tax informstlon from
SARS. "

I n their re port the two cou nsel pointed that:
"2.

We are instructed that SARS and lhe Public Protec/or are of the view that there is a conflict between:
2. 1

the Pub/le Protec/or Act 23 of 1994 ("PPA j which gives the Pub/le Protector the power to obtain
evidence which has a bearing on a maller being investigated; and

2.2

the Tax Administration Act 20 (sic) of 201 1 ("TM ,. which prohlbJts the disclosure of SARS
confidential information. •
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There was therefore no doubt nor was there any dispute as to what counsel were
expected to do.

[10) During March 2019 Adv Maene,tje SC and Adv Ferreira duly produced their opinion
dated March 2019. Their opinio,n correctly records on its cover sheet that the opinion
had been prepared "For the Puh/ic Protector and the South Afn'can Revenue Service�
SARS accepted that it is in the pt.Jblic interest and in the interest of justice to produce the
opinion.

[1 1] CDH provided SARS with counsel's opinion on 1 9 April 2019 under cover of a letter
addressed to SARS, and in whic:h CDH's own views were also recorded. That letter is
attached to the founding affidavit and marked 'C'. It advised that "aner carefully considerfing/
your opinion and the relevant documentation and legisla!/on. CDH can find no reasonable basis upon which to
come to a contrary view from counsel.·

It would appear that CDH had also been requested for

its view on the topic referred to counsel for their opinion. CDH concluded that counsel's
approach is consistent with what was established in the interpretative doctrine. SARS
sent a copy of the opinion to the Public Protector on 15 April 2019 under cover of a letter
of even date. That letter is attached to the founding affidavit and marked ·o·. The said
letter stated, among others, as fo,llows:
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The Public Protector's subpoena dated 17 October 2018 and the subsequent discussions thereof on 05
November 20 18 bear reference.

2.

You will recall /hat when I appeared on 5 November2018 we discussed the legal constraints J hsve as the
acting commissioner and general(y as the employee of SARS to disclose SARS confidential information
and taxpayer information as defin,<Jd in the Tax Administration Act, Act 28 of2011 (the TM) to a person
who Is not a SARS official. My /�?lier dated 05 September 2018 explains the parameters w1'lhin which I
can disclose taxpayer information ito a person who is not a SARS official.

3.

In tight of our discussions and taking account of the pressures on our respecl/ve people and nnancial
resources, we resolved to Jotnlly e'/1gage counsel with a view to legally guide us on the best possible way
to assist each other to achieve our respective mandate wHhout contravening the laws in terms of which
we are regulated. To this end, I agreed that SARS wouldpay the costs to obtain legal counsels' advice.

4

Our officials, Aduwani Sigama and Nlsumbedzeni Nemesis,: as mandated by our respective officers,
instructed the law firm, Cl/ffDekker Hofmeyer, lo briefAdv NH Maenetje SC and Adv NC Ferreira. On 09
April 2019. we received counsel:;' opin,on dated 14 March 2019. A copy is attached hereto marked
annexure ,:i • for your consideratkJn. I wlsh to reiterate SARS' continued wi/1/ngness to co-operate and
assist the office to fulfil its mandati�. •

As the then Commissioner's l1 etter reflects SARS had engaged constructively and
consistently with the Public Protector.

(12] Counsel's legal advice conclude1d by the following statement:
11

32. 1 There is no conflict between !he Pub/le Protector's subpoena powers and the TM prohlbilion on

disclosure of SARS confidential in,formatlon and taxpayer informal/on.
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32.2 Properly interpreted. the Public Protector's subpoena powers do not Include the pt:JWer to compel
disclosure ofSARS confident/al inl'ormatlon and taxpayer information.
32.3

This does not undermine the effectiveness of the investigative powers ofthe Public Protector because the
Public Protec/or may access such information by making an appllcatlon to the High Court In terms of
Section 69(2)(c) of the PPA (sic) o,� obtaining counsel from the taxpayer. •

[13] By way of a summary, the Pulblic Protector was advised by Maenetje SC and Adv
Ferreira that her powers to subpoena did not include the power to compel disclosure of
SARS confidential information and taxpayer information. The lesson that the Public
Protector should have learned from this advice is that if public power is given to a public
body to use for certain purposes it may not wrongly use it to achieve other purposes. In

.I

Gauteng gambling Board & Another v MEC for Economic Development Gauteng
Provincial Government 2013 (5) 24 SCA paragraph 46 the Court had the following to
say:
"More than six decades ago this Court in Van £ck NO and Van Rensburg NO v Etna Stores 1941 (2) SA 984 (A)
said the lo/lowing;
'For to profess to make use of a power which has been given by statute for one purpose only, wh/le in fact
using It for a different purpose, Is lo sci in fraudem legis, construing Iha/ term in the more restricted
manner adopted by the majority of this Court In the case of Dadoo Ltd v Kurgersdorp Municipal Council
(1920 AD 530) (see also Commis:.ioner of Customs and Excise v Randles Bros & Hudson Ltd (1941 AD
369)).

Such a use is mere sim.vlatio or pretext .... And I should add that. of course, if the person
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exercising /fie power avowedly, U:se 11 for some purpose other than that for which alone it has been given,
he acts simply contra legem: where, however, he professes lo use It for its leg,1/mare purpose. while in
far:! using it for another, he acts in• fraudem legls (D. 1.J,29, as explained in Dsdoo's case. and compare rn
re Marsden's Trust (supra)). -�

The powers given the Public Protector to subpoena a witness to give evidence or to
produce a document may not bei invoked to coerce that witness to violate the law under
which such a witness operates. Once she was given this advice. the Public Protector
had a choice either to approach the Court in terms of s 69(2) (c) of the TAA or to
approach the Second Respondent in terms of s 69(6)(b) of the TAA for his permission to
obtain his taxpayer information from SARS. S 69(2)(c) of the TAA provides that:

''2.

Subsection (1) does not prohibit 1rhe disclosure of taxpayer information by a person who is a current or
former official (c) by order of Court. •

S 69(6)(b) provides that:
1�
.

Subsection (1) does not prohibtl the disclosure of information (a)
(b)

Wit/I ffle wrllten consent of the taxpayer or anotherperson.

THE PUBLIC PROTECTOR REJECTS SENIOR AND JUNIOR COUNSEL'S OPINION

17
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(14] On 24 April 20 1 9 the Public Protector responded to the opinion by way of a letter
attached to the founding affidavit and marked 'E'. In her letter the Public Protector flatly
rejected the independent legal advice of counsel and stated that:
11

2.

Whilst I appreciate and know the contents of the legal opinion which accompanied the letter under reply, I

do not agree with the reasons and conclusion contained therein·:

and without much ado

dismissed the "reasonable conclusion_" of counsel jointly chosen by her office. These
conclusions she referred to are contained in paragraph [12) supra. She persisted
with her claim that she was entitled to access "taxpayer information'' in the
possession of SARS and stated furthermore that the TAA's exclusion of the Public
Protector among other Cha1pter 9 institutions "ls Intended /by Parliament] to create a 'storm in
a 1eacut(sic)"."

"That being the case�

her letter continued, ·�he Public Protector had already

embarked on the process of sou/icing a second legal opinion from a dlfferent senior counsel. "

These

allegations are not in dispute. Now all of a sudden she has funds to secure the
second senior counsel's opinion. She was ma/a fide. She failed to uphold the
Constitution. She was pr1 epared to litigate recklessly. She acted improperly in
flagrant disobedience of the Constitution and the law.

[ 15] Incidentally SARS was not invit, ed to participate in the latter briefing process on which
the Public Protector already had embarked. It goes without saying that SARS did not
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take part i n the selection of the topic upon which the second senior counsel's opinion
was sought. SARS was also not informed of the subject on which second counsel's
opinion would be sought. The resulting opinion was not shared with SARS. Nor was
SARS even favoured with any update on the Public Protector's unilateral process to
procure advice diametrically difforent from the opinion procured jointly by SARS and the
Public Protector. The Public Protector admits these allegations. The Public Protector
litigated i n bad faith. She attnibutes her dismal failure to furnish SARS with Adv
Slkhakhane SC's opinion to an oversight emanating from her busy schedule. Despite
the fact that the said opinion is elated 7 May 2019, the Public Protector only furnished a
copy thereof to SARS with heir answering affidavit.

Assuming that she received it

immediately after 7 May 2019, the Public Protector sat on the opinion for the rest of May,
June, July, August, September, October and November 2019 without Informing SARS
about it. The Public Protector was again simply ma/a fide in failing timeously to share the
second senior counsel's opinion with the Commissioner.

[16] The conduct of the Public Protector ls inexcusable. To agree to seeking counsel's
opinion on a matter; to taking part in the identification of counsel whose opinion on the
matter would be sourced; to preside over the identification of the topic; to reject
counsel's opinion and to seek Adv Sikhakhane SC's opinion without involving SARS is a
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demonstration of negotiating, and acting , in bad faith. At the same time, It is indicative of
the fact that the Public Protector did not genuinely take part in the process that led to the
opinion of Adv Maenetje SC and Adv Ferreira to obtain objective and erudite opinion.
She was not honest. She was oplnionated already and only sought the two counsel's
opinion to support her opinion. When such opinion did not do so she rejected It. This is
demonstrated by the fact that she readily accepted the opinion expressed by Adv
Sikhakhane SC. She did not reiject the opinion of Adv Maenetje SC and Adv Ferreira
because it was flawed, as she claimed in paragraph 31 of her answering affidavit, but
did so because it did not resonate with her strongly held view nor did she accept
gleefully the opinion of Adv Sikhakhane SC because it was correct. She only accepted it
because it resonated with her opinion. The Public Protector had also failed to put a copy
of the opinion of Adv Maenetje SC and Adv Ferreira before Adv Sikhakhane SC. Again
in this respect she acted in bad faith. In rejecting the legal advice of Adv Maenetje SC
and Adv Ferreira, the Public Protector had, in paragraph 31 of her answering affidavit.
furnished reasons why she did so. She had stated that:
"On the one hand I found the Maenefje SC opinion to be signllicsnlly delicrent more perpetually in the glaring
failure to lake Into account the provisions ofthe Constlfutlon. •

The Public Protector's letter dc1ted 24 April 2019 concluded by recording the Public
Protectors arbitrary predetermination of the issue already prior to receiving any legal

20
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opinion potentially supporting her view. At the same time the letter's conclusion also
reflects the Public Protector's msolve that SARS' conduct constituted a breach and a
violation of s 181(3) of the Constitution as well as s 7(4) of the PPA. On this basis the
Public Protector's letter repeated! her threat that: ·1 must therefore relferate that the consequences
of failure to comply with my [the Public Pr,otector'sj directives will be pursued as containedin s 1 1(3) ofthe Public
ProtectorAcr

The allegations contained above are not disputed

[17) In the first place, as pointed out earlier, the Adv Sikhakhane SC's opinion was only
disclosed to the Applicant in the· answering affidavit. This was an example of litigating
carelessly. For the first time in the answering affidavit, the Public Protector was of the
view that:
''l have found Maenefe SC's opinion to b1� signlficanl/Y deficient, more perpetually in its glaring failure to lake into
account the provisions of the Constitution.. ..

The Public Protector attempted to criticize the opinion of Adv Maenetje SC.

The

criticism of the Adv Maenetje SC's and Adv Ferreira's opinion is not supported in any
way by any analysis whatsoeveir of the opinion. Although she undertook to conduct a
more detailed comparative and critical analysis of the two opinions during legal
argument, this was, for inexplicable reasons, not done.

Consequently, the Public
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Protector's case on this crucial point was wholly not pleaded. The precise questions
upon which Adv Sikhakhane SC': s opinion was sought were the following:
1.

whether the Public Protector can subpoena taxpayer information from SARS,·

2.

whether the Public Protector is precluded from subpoenaing or obtaining taxpayer
information from SARS in t, erms of the TAA vis-a-vis powers to do so in terms of
the PPA,· and,

3.

whether there are any othtH means ava,Yable to the Public Protector to obtain the
taxpayer Information from SARS.

[18) In his report, Adv Sikhakhane SC stated that:
"33.

As I have already referred lo above, In a case of Economic Freedom Fighters. the Conslltulional Court
considered whether or not the powers of the Public Protectors can be limited by national legislaf/on.

34.

At paragraph 57 of the case the Court held that:
"Since our Constitllflon Is the supmme law, national legislation cannot have the effect of watenng down or
effectively nullifying the powers aln<Jady conferred by the Constitution on the Pub/le Protector. ·

35.

II follows, in my view, /hat the poiwer of compelling the provisions of Information to the Publ/c Protector
overrides the secrecy provision of the TM. It is therefore trite law that the TM cannot have the power of
watering down the Cons//'lulional powers of the Public Protector to conduct an lnvesltgat/on Into any
particular stale organ. "

In conclusion he stated that:
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The powers of the Public Protector can only be limited by the Consttlution. The Constitution Is a superior

Jaw to the TM and the Public Protector may accordingly subpoena taxpayer records from SARS if such is In
pursuance ofher investigation. ·· This is

the view that the Public Protector preferred.

[19] The Public Protector is an advocate herself. She clearly had read and understood the
opinion of Adv Maenetje SC and Adv Ferreira. She let a golden opportunity slip through
her fingers ad she could never n:?trieve it. There is an old adage that says; "He who lets
an opportunity to pass, he shall , never find, for an opportunity once past is bald behind':
In rejecting that opinion, the Public Protector overlooked the dispositive Constitutional
Court judgment that was referre�d to in that opinion of Adv Maenetje SC of Ex Parte
Speaker of the Kwa-Zulu Natal Provincial Legislature:

in re: Certification of The

Constitution of the Province of Kwa-Zulu Natal 1966 (4) SA 1099 (CC). In paragraph 1 5
of his report Adv Maenetje SC had referred to paragraph [24] of the said judgment which
stated that:
'�t ,s Important to stress that we are here dealing with the concept of inconsistency as ii is to be applied to
provisions in a provincial bi'll of rights which fall within the prov1nc1a/ legislatures competence but which operate in
the field also covered by Chapter 3 of t/)1rJ lntenm Constllution. For purposes of s 1(60) there is a different and
even more fundamental type of inconsisMmcy, namely where the provincial legislature purports lo embody in ifs
constitution, whether in its bl/I of rights or elsewhere, matters in r espect whereof it has no power tc legislate
pursuant tc the provisions of s 126 or any other provision ofthe Interim ConsflJubon. For purposes of the present

23
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inquiry as the inconsistency we are of the view that provision in a provincial bill of rights and a corresponding
provision in Chapter 3 are inconsistent when they cannot stand at the same time or they cannot stand together,
or cannot both be obeyed at the same time.
disobeying the other.

They are not inconsistent when it is possible to obey it without

There is no principle or practlcal reason why such provisions cannot operate together

harmoniously In the same field. "

Adv Maenetje SC advised that the conclusion reached in paragraph [24]. as quoted
above, accords with the general principles of statutory construction. He advised
furthermore that the specific provisions of the TAA take precedence over the general
principles of the PPA.

[20] It is not the Public Protector's case that the Constitutional Court stated the law
incorrectly in the said paragraph [24] nor is it her case that the law as set out in the said
judgment is not binding on the Public Protector.

Furthermore, it is not the Public

Protector's case that Adv Maenetje SC and Adv Ferreira misunderstood the law as set
out in that paragraph; and lastly, it is not the Public Protector's case that the judgment in
that case has been set aside or it is distinguishable.

[21 ) The Public Protector's letter dated 24 April 201 9 was preceded by a press statement
issued on the previous day. The statement related to a different investigation
demonstrating the wider effect of the conflicting legal conclusions for which the Public
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Protector and SARS contended. A copy of the said media statement, attached to the
founding affidavit as annexum 'F', reflects the Public Protector's persistence in
subpoenaing "records in queslion directly from SARS': and applying "particularly
contempt proceedings''. The Public Protector specifically cited in her press statement ss
7(4), 7(6) and 11(4) of the PPA.

In doing so she directly quoted potentially the

crimlnative R40,000 criminal penialty and 1 2 months' prison sentence to which the latter
provision refers.

[22) On 26 April 2019 SARS respondi�d to the Public Protector and in its response referred to
her 23 April 20 1 9 press statement. In the said letter SARS:
1.

relayed its commitment to treat the Public Protector's Office with the respect it
constitutionally enjoyed and SARS' efforts to reverse what Mr Kinghorns· letter had
described as "calamitous maladmlnistratlon''.

2.

referred to the public perceptions regarding SARS' efficient and non-partisan tax
8dministration, tax compliance levels, and tax collection acumen;

3.

explained further that SARS officials operate under oath of secrecy, preserved the
secrecy of SARS' confidential information and taxpayer information and that a
breach of these obligations constituted a criminal offence;
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further clarified the concepts taxpayer information and SARS' confidential
information and advised that they should not be confused; and,

5.

referred further to media queries regarding Public Protector's threatened contempt
proceedings against SARS and the strenuous efforts to rebuild SARS' reputation
and integrity fo r the benefit of the country and the people residing there. It ended
up by pointing out that regrettably the Public Protector's position and public
statements undermined SARS' efforts.

Here it is important to point out that no action was taken further by the Public Protector
on the 201 8 subpoena. It seems that it died its natural death.

SARS' VIEW

[23) SARS' view is that the Public Protector issued the subpoena of 21 October 2019 to
coerce the production by SARS of information which the TAA prohibits all SARS' officials
and former officials from disclosing. In fact, the TAA criminalises disclosure of the
taxpayers' information and makes very limited exceptions. The Public Protector is,
according to SARS, not an exempted authority to whom such information may be
disclosed under the TAA.

It is SARS' case that this was explained to the Public

Protector in previous correspondence between SARS and the Public Protector. This is
correct. The quintessential example of such correspondence in which SARS explained
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the legal position to the Public Protector is the SARS' letter dated 26 April 2019,
attached to the founding affidavit 'G'. Moreover, attached to the said letter was a copy of
the legal opinion by Adv Maenetje SC and Adv Ferreira which confirmed that SARS was
prohibited from providing the Public Protector with taxpayer information.

The Public

Protector acted recklessly by issuing the 201 9 subpoena much against advices from
counsel, the Commissioner and the attorneys, without any attempt on her side to verify
such advices.

[24] The impugned subpoena explicitly cites s 1 1 (3) of the PPA and states that:
''No postponement" or uextension" will be "granted" unless the postponement therefor is
made in person on the day. It is exclusively in this context that the said subpoena itself
contemplates the potential existence of just cause''. This is a concept that finds its
origin in s 1 1 (3) of the PPA. It is as clear as crystal that the Public Protector already has
taken the position that s 69( 1 ) does not constitute just cause''. That stance by the
Public Protector is unsustainable, completely puzzling, disregards the law completely,
and is reckless. It compels SARS to act contrary to the letter of the TAA. And to make
matters worse the Public Protector is not without a remedy. It is surprising why the
Public Protector, much against the legal advice and the law; and the determined refusal
by SARS to provide it with any information or document, insists on being provided with
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the taxpayer information. In my• view, by persisting with the issuing of the subpoena,
despite the explanation by the Commissioner that he was manacled by the provisions of
s 69 of the TAA from disclosing such taxpayer information; ignoring legal advice from
senior and junior counsel tell us something about the Public Protector. All these factors
demonstrate clearly that the Puiblic Protector either misunderstood the law or if she
understood it, she simply ignored it. That shows the proclivity of the Public Protector's to
operate out of the bounds of the law. She has an inexplicable deep rooted recalcitrance
to accept advice from senior and junior counsel. The Public Protector acted
unreasonably, arbitrarily and In b: ad faith when she issued the 2019 subpoena.

WITHOUT "JUST CAUSE" AS SET OUT IN S 11(3) OF THE PPA
[25] The issue in this matter is not co,mplex. It is the following: "In the circumstances oflhi's
1

case what does the phrase "just cause' as envisaged in s 1 1(3) of the PPA mean?" In

my view. it means simply ''valid grounds" or "reasonable grounds" or ''val/d reasons''. In
the absence of valid reason no person may refuse or fail to comply with the direction or
request under s 7(4) or refuse to answer any question put to him or her by the Public
Protector. It also means that a person who has 'Just cause" or, to put it otherwise, who
1s prevented by the law from disclosing any information has a 'Valid reason" or
reasonable grounds to refuse to co-operate with the Public Protector. In this case SARS
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was prevented by the provisions of s 69(1) from complying with the Public Protector's
2019 subpoena. Accordingly, there was no 'valid grounds" or ':Just cause'' on the basis
of which the Public Protector issiued the impugned subpoena. It is unlawful and falls to
be set aside with costs.

[26] I was referred by counsel for the Commissioner to the judgment of Mankayi v Anglo
Gold Ashanti Ltd 2011 (3) SA 237 (CC) at paragraph 70, about the interpretation of
legislation. Relying on Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd and Another 2009 (1}
SA 337 CC. the Constitutional Court stated in Mankayl that:
·While the language cannot always hava perspicuous meaning, the elementary rule and starting point in an
mlerprelative exercise enla!Ys a demonstn.1/ion of the plain meaning of words ln the relevant statutory provision to
be consttued. "

More importantly in this matter is the fact that both SARS and the Public Protector
correctly accepted the fact that the information requested in the impugned subpoena,
constituted '·taxpayer informatloirl', as contemplated in s 67(1 )(b) of the TAA. which
defines taxpayer information as:
''Any mformalion provided by a taxpayer or obtained by SARS in respect of the /a)(payer, Including biometric
Information •
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[27] SARS and the Public Protector, without doubt, accept that SARS officials, currently and
former, are indeed legally obliged under the TAA to treat the "taxpayer information" with
the utmost confidentiality it deserves and not to disclose it. As pointed out in paragraph
[24] supra. the problem that the Public Protector has is whether the said legal obligation
imposed by s 69(1) of the TA.J\ constitutes 'Just cause''. In Malachi v Cape Dance
Academy International (Pty) Ltd �m10 (6) SA 1 CC at para 29 the Court stated that:
11

/n De Lange v Smuts (cited as De Langi'!! v Smuts N.O. and Others 1998 (3) SA 189 CC) Ackerman J has the

following to say:
"It ts not possible lo at/empt, in acfvance, a comprehensive definition of what constitutes "just cause• for
the deprivation of freedom in all lmaginable circumstances. The law In this regard must be developed
fncrementa!ly and on a case-by-case basis.

Suffice It to say that the concept "just cause· must be

grounded upon and considered wNh the values upressed in s 1 of the 1996 Const11ullon and gathered
from the provisions of the Const/tul'ion as a whole.

[28] Having had a look at the said s 1 of the 1 996 Constitution, I am of the view that the only
subsection that is applicable in this matter is s 1 (c) that deals with the ''supremacy of the

Constitution and the law." In tHrms of s 1(c), 'Just cause" means something done in
terms of the Constitution and th•: law. Accordingly, one will have just cause'' if one is
obliged by the Constitution or the1 law to do or not to do something. One has just cause"
if the underlying reason for doin�1 or not doing something Is based on or is in consonant
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with the Constitution or the law. The just cause"issue came again for consideration in
Bid Industrial Holdings (Pty) Ltd v Strang and Another (Minister of Justice and
Constitutional Development, Third Party) 2008 (3) SA 355 (SCA) at p. 365 paras [38)
and [39L which dealt with arrest to found jurisdiction. Howie P, as he then was, found
that s 12(1)(a) of the Constitution was infringed where there was an absence of just

cause"or fair trial. He addressed ')'us! cause"as follows:
"In assessing whether establishing junsdk.;fion for purposes of a civil claim can be 1ust cause" it 1s necessary,
first, to consider whether arresting the d�?fendant can enable the giving of an effective judgment. There is a
crucial difference between attaching property and arresting a person . . . But more importent/y the property
al/ached w/11, unless essentially wotth/es:�. obviously provide some measure of security or some prospect of
successful execution. Arrest. purely by /'ls.elf, achieve neither Security or payment will only be lort.hcoming If the
defendant chooses to offer one or other in order lo avokf arrest and ensure 1/berty. It Is therefore not the arrest
which might render any subsequentJudgment Effective but the defendants coerced response.
The importance of an arrest Itselfto bring about effecllveness is illustrated by the result /hat would ensure were
the arrested defendant do nothing either before, or In answer to. judgment for the plaintiff. Pending judgment
there ts no legal mechanism to enforce security orpayment and fa1'lure lo pay theJudgment debt does not expose
the defendant to civil ,mprrsonment. Consequently, the prevention of liberty does not In Itself serve to attain
effectweness. •

[29) Counsel for the Commissioner included, in the Constitutional values as codified in s 1 of
the Constitution, subsection (1)(a) that deals with ''human dignity and achievement of

84074/ 19 - sn

31

JUDGMENT

equality and the advancement of human n'ghts and freedoms. " He submitted that

human rights and freedoms engaged in subpoenaing taxpayer information include the
right to privacy. This, he continued with his submission, is reflected in the founding
affidavit where the Commissioner made the statement referred to in par. 3.4.3 supra. It
is also confirmed by international and comparative law. In elaboration of his submission,
counsel for the Commissioner rieferred the Court to Valderama et al. For instance, s
39(2) of the Constuution enjoins the Courts:
''When Interpreting any leg/slalion and when developing /he common /aw or customary law, every court tJ/bunal

or forum must promote the spirit, purport B'nd ob1ects ofthe BillofRi[;hts. •

Mr Gauntlet also submitted that the supremacy of the Constitution and the rule of law,
require that 'Just cause" be interpreted to give effect to the rule of law. If a rule of law
contained in an act of parliamenl t prohibits the production of subpoenaed information, it
is an inevitable Constitutional conclusion that 'j
' ust cause" exists for withholding such
information. A ground founded in law enacted by the Parliament which imposes a
prohibition on disclosure self-evidently suffices in law as a valid reason for nondisclosure. A person who acts in terms of the law cannot be said to have acted
unlawfully.
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[30] Counsel for the Commissioner pointed out in his heads of argument that similarly
established and binding South African precedents confirm that the concept 'Just cause"
includes at the very least 'lawful cause'. In this regard he placed reliance on S v Lovell
1972 (3) SA 760 A at 762 D - 763 B, where the concept Just cause" came up for
consideration. In the said judgment, the Appellant, after an application for exemption
from military training had been refused, had been charged with, and convicted of,
without 'Just cause� failing to report tor military training in contravention of s 126 of Act
44 of 1 957. In dealing with the concept just cause"within the meaning of the said s 126

of the Act, the Court stated that:
"The essence of the suomlss1on advanced on behalf of tt,e appellant Is Iha/, in /he present context, 1usl cause·
Is a wider concept than "/awful cause� and Includes within its ambit religious convic/Jons such as those deposed
to by the appellant. ' 'Just cause· ("grond�'ge rede • in the signed text) is not defined in the Act. Similar. though
dlffersntly worded, exculpatory expressions are lo be found elsewhere in the Act ("e.g. ·without lawful excuse·
(sec 63(f)); "Without good and sufficient c,wse • (sec 14 (b) of the First Schedule to the Act")); but, occurring as
l!rey do In different context, the secure of lltl/e, Ifany, assistance in determming the meaning of jUst cause· In s
126. II msy well be that, depending upon the context. the adjective "jusr sometimes has a wider connotation
than �lawful''. Such a possibility was (c.ontrary to the view which had been expressed In the Court below)
adumbrated by the Court in S. v Weinberg; 1966 (4) SA 660 at page 665 H, In relation to the words "just excuse·
occumng in s 272(1) ofthe Code. In a ve1y similar context, the Appellate Division ofRhodesia decided that Just"
is a word ofi wider import than "lawful'; and that the difference between the words is "/he difference which existed
m England between the law and equity. •

Thus an excuse sanctioned by existing rules of law is
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An official is excused if a

competing legal obligation impos13d by an existing rule of law requires nondisclosure.

[31 ] Mr Mpofu argued vociferously tha,t "just cause' was not an issue in this matter and that it
was irrelevant for the purposes of determining the crucial issues involved herein. He also
put up no argument at all on j,'lst cause''. In my view he missed the point. There is
therefore no argument to gainsa�, the Applicant's counsel's argument in relation to "Just

cause·. The Public Protector did not even dispute the law as stated by counsel for the
Commissioner.

[32] Relying on what was staled by Cl1ief Justice Mogoeng Mogoeng in paragraph [57] of the
judgment of Economic Freedom Fighters v Speaker of National Assembly and Others 2016
(2) SA 580 (CC), Adv Mpofu SC, submitted that the dispute in this matter concerned a
battle between statutory or IE�gislative obligations, on the one hand. and the
Constitutional obligations and values contained in the constitution, on the other hand. In
his argument, he was buoyed by the following paragraph:
157/ Our Conslitutlcn is the supreme law of the Republic. It is not subject to any law, Including National
Legislation, unless otherwise provided by .rhe Constitution Itself."
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In brief, he seemed to argue tht3t because the Public Protector derived her powers to
investigate any conduct ,n Statei affairs from the Constitution, her power to subpoena
witnesses or witnesses to produce documents in terms of s 7(4)(a) of the PPA trumped
the provisions of s 69(1) of the TAA. This issue whether there was any inconsistency
between the provisions of the Constitution and the PPA on one side and of the TAA on
the other side was appropriately dealt with in the legal opinion by Adv Maenetje SC and
Adv Ferreira. The authority on which they relied was on the point. No other version
exists.

[33} It Is clear that the source of his argument was the approach of the Public Protector as
set out in paragraph 32 of her answering affidavit. There she states that:
"32.

Some of the main legal prlncipl<� which Informed the Pub/le Protector's view and stance in these
app/icat,ons Include:
32 1

the supremacy ofthe Consl'itutlon,

32.2 the principle that leg/slat/an ought to be interpreted so as nol to offend the values end rights
enshrined In the Constltut10,n:
32.3 other relevant rules ofstatutory and Const11ulional Interpretation,·
32.4

the pr,nciple /hat no /egtslalion can trump the contraryprovisions ofthe Constitution:

32. 5 Stare declsls ordoctnne ofprecedence. •

35
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[34] The core of the Public Protector' : s contention is that the Public Protector's powers trump
all the other laws. The Public Protector is established by the provisions of s 181 (1)(a) of
the Constitution to strengthen the constitutional democracy of the Republic. In terms of
the provisions of s 1 81(2) the Public Protector is independent and answerable only to
the Constitution and the law.

[35] S 1 82 of the Constitution sets o,ut the powers or functions of the Public Protector. It
provides that:
"182(1)

The Public Protector has thtr power as required by national /egislatlon (a)

lo Investigate any canduct In state affairs or in the public administration in any sphere of
govemment, that Is .=1/leged or suspected to be improper or to result ,n any Impropriety or
prejudice:

(b)

to report on that conduct; ana

(c)

to take appropriate mmedial action. •

This is the constitutional power that the Public Protector enjoys. It is founded in the
Constitution. It is to investigate1 to report and to take appropriate remedial action. The
Public Protector has additional powers conferred on her by national legislation. These
powers are conferred on her by the provisions of s182 (2) of the Constitution which
provide that:
'The Public Protector has additionalpowe.rs and functions presanbed by national legislatlon. •
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A quintessential example of thirs national legislation that confers more powers and
functions on the Public Protector is the PPA. The Constitution cannot cater for all the
powers and functions of the Public Protector. If it was so it would have to cater not only
for all the other Chapter 9 Institutions but all the other national legislations. It would be
an enormous compendium. Onei of such powers that the Public Protector has in terms
of the PPA is that she has the le·gal authority, in terms of s 7(3), inter alia, to direct any
person to produce any documenrt in his or her possession or under her control. In his
opinion Adv Sikhakhane SC stated that:
'The powers of the Public Protector can o,nly be limited by the Consfllulion. The Constitution is Jhe superior law
Jo the TM and the Pub/le Protector m,iy accordingly subpoena taxpayer records from SARS

ff

such Is In

pursuance ofher investigation. "

This statement is not entirely true. For instance, in Public Protector v South African
Reserve Bank 2019 (6) SA 2.53 CC at paragraph (155] the Constitutional Court
confirmed that the Public Protector, like all public litigants. must respect the Jaw. It had
the following to say:
"The Pub/le Protector falls into rhe category ofa public /11/gant. A higher duty Is Imposed on public litigants. as
the Constitution principal agents. to respect the law, to fulfil procedural requlremenrs and to treat respectfully
when dealing with rights. •

84074/ 19 - sn

37

JUDGMENT

(36) The Public Protector is required to act in accordance with the law. Her powers of
subpoena, which emanate from 1the PPA and not from the Constitution, are accordingly
subject to the law. They therefore do not trump the provisions of s 69(1) of the TAA or

just cause' as set out in s 11(3) of the PPA. The presence of the phrase "just cause' in
s 11(3) of the PPA is evidence einough that her powers are not limitless. The provisions
of the law that empower the Public Protector to issue subpoenas are contained in the
PPA and not in the Constitution. When the Public Protector issues a subpoena she does
so by virtue of the powers conferred on her by national legislation. This therefore means
that in the absence of such p,owers she must ensure that she complies with the
provisions of s 2 of the Constitution. It is therefore a Constitutional obligation on the
Public Protector to make sure that in all her conduct she complies with the Constitution
and the law and that no conduct of hers offends the Constitution and the law. She does
not have more powers than what the Constitution and national legislation confer on her.
She is not at large to upstage the Constitution. We know of no law that gives her
unfettered powers to ignore the Constitution and national law, in particular the TAA.
One of the requirements she had to satisfy for her appointment as the Public Protector
was that she had to be an advocate. There was a reason for this requirement and that
reason was that the expectations were high that she would understand the law and
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would apply it in her daily conduct. She would not adopt the devil-may-care attitude ln
the face of the law, advice and gHnuine legal opinion.

[37] It is of paramount importance to point out that the Constitution itself requires that the
Public Protector's powers be regulated by national legislation. This is clear from the
provisions of s1 82(1) of the Constitution. In Economic Freedom Fighters v Speaker of
National Assembly the Constitutional confirmed that the Public Protector's powers
should be regulated by national IE�gislation. The Chief Justice held that:
·a.

The PPA Is nallona/ legislation contemplated by the Constltution.

b.

The. Constitutional draners were aware of the pre-existent provisions of the PPA which already conferred
on the Pub/Jc Protector additionalr,,awers not conferred by the Constt1ulion Itself.

c.

The PPA provides de/alls on the exercise of lhe Public Protector's powers Including specifically the power
to Issue subpoenas. and

d.

The PPA either added to or regula• ted the Public Protector's powers harmoniously with section 182 of the
Constitution. "

In the face of the aforegoing, thE� Public Protector cannot contend that her empowering
PPA is unconstitutional. She cannot put up any other argument or any other
extraordinary construction of the PPA by resorting to the Constitution.
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[38) The point raised and argued by Mr Mpofu that the provisions of the Constitution trump
the provisions of the TAA fell ap, art once he conceded that if he were the Commissioner
and faced with the same situation as the current Commissioner he would have refused
to furnish the Public Protector with the information requested in the subpoena under
scrutiny. His point was that the1 Commissioner and the Public Protector could resolve
the impasse by using purposive interpretation of the TAA. He argued that if the
Commissioner had used purposive interpretation he would have been able to assist the
Public Protector. He could not sustain the point. The provisions of the TAA are very
clear and need no other interpretation. The Commissioner has sworn to secrecy. He has
no duty in law to furnish the Public Protector with the information and documents that
she has subpoenaed. This was e,xplained to the Public Protector.

[39] Several factors in this matter a1re common cause.

One of those factors is that the

Commissioner instituted this application in the public interest and that not only SARS but
also the entire tax base stands to benefit from an authoritative pronouncement on this
legal dispute between SARS ancl the Public Protector. Such pronouncement would bind
both SARS and the Public Protector and each of them has a direct and substantial
interest in such precedent which would guide them in the lawful exercise of public power
without impeding each other's ci ompetence. There is the fundamental issue of taxpayer

84074/ 1 9 - sn

40

JUDGMENT

confidentiality which the Commi:ssioner is by law compelled to uphold for the benefit of
all the taxpayers. This benefit Is, not limited to the Second Respondent. If one casts a
final look at the path that led to tl he Public Protector issuing the subpoena on 21 October
2019 the conclusion is ines.capable that the Public Protector was irrational,
unreasonable, acted unlawfully and had very little regard to the Constitution and the law.
It is therefore the duty of this court to hold the scales evenly between the Public
Protector and the Commissioner and to declare fnvalid any practice which in the
absence of the authority of an ac.t of Parliament results in one Chapter 9 Institution trying
to coerce the other Chapter 9 Institutions to act in contravention of the Constitution and
the law. Any legal confrontation between the Chapter 9 institutions must be avoided at
all costs and civil means to resolve their disputes, if any. should be fashioned out.

THE COUNTER-APPLICATION

(40} The answering affidavit incorporates what the Public Protector calls a cond1tional
counter application to be granted taxpayer information on the strength of the Court Order
as contemplated by the applicable legislation. The counter application was brought
about because of what was perceived to be the concerns of the taxpayer. The taxpayer
is the Second Respondent. It was again stated in the answering affidavit that the
conduct of the Commissioner in refusing or failing to furnish the Public Protector with the

84074/ 1 9 - sn

41

JUDGMENT

information or documents required in the impugned subpoena falls foul of s 1 1 (3) of the
PPA as it is not excusable on the basis of the 'Just cause"defence qualification.

[41] With regard to the counter application, the Commissioner contends that it is formally and
substantially defective inasmuch as it does not satisfy the requirements of Rule 6(7) or
Rule 6(1 1 ) of the Uniform Rules of Court. The argument raised by the Commissioner
against the said counter application is that it does not have any notice of motion. S 6(7)
of the Uniform Rules of Court provides that:

"6(1)(a)

Any party to any application proceedings may bring a counter application or may join any party to
the same extent as would be competent if the party wishing to bring such counter-application or
join such party were a defendant in an action and the other parties to the application were parties
lo such action. "

Rule 6(1 1 ) of the Uniform Rules of Court provides that:

''(1 1) Notwithstanding the aforegoing subrules, interlocutory and other applications incidental to pending
proceedings may be brought on notice supported by such affidavits as /he case may require and set down at a
lime assigned by the registrar or as directed by a Judge. •

I n court, Mr Mpofu cited the following paragraph from Erasmus Superior Court Practice
2nd Edition, page 0 1 -80:
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·;4 counter applicallon need not be seM.?d by /he sheriff since there is already an allomey or r ecord for the
appllcant (respondent in reconvention) ancf a no/tee of motion Is unnecessary. •

(42] Firstly, considering that the Commissioner was not the only party in the circumstances, it
was fatal for the Public Protector to fail to bring a counter application without a proper
notice of motion. It is not known whether a copy of the counter application was served
on the Fourth Respondent. The possibility exists that if the relief sought in the counter
application was specifically spellt out in the notice of motion, the Fourth Respondent
might have had a different appro13ch to the counter application. As no notice in respect
of the relief sought in the counter application was served on the Fourth Respondent, or
as there is no allegation in the papers before the Court that the counter application was
served on the Fourth RespondEmt, granting the relief so sought would have meant
granting the relief that directly a1nd adversely affected the Fourth Respondent's rights.
Such a relief cannot be implemented without prejudice to the Fourth Respondent. The
Public Protector has also been warned by the Constitutional Court in paragraph [155] of
the Public Protector v. South African Bank judgment supra that she is under a ''higher
duty . . . to respect the law,· to fulfil procedural requirements and to treat respectfully when
dealing with right. "
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[43] Secondly, no case has been made out by the Public Protector for the relief that he seeks
in the answering affidavit. The Public Protector relies entirely on the "Tweets"
supposedly sent by the Second Respondent as a basis for seeking the relief that she
sets out in the counter application. This is clear from the statement that:

"She was advised and it will be argued that the aforementioned and recently adopted position of the taxpayer
introduces a significant and game changing factor into the issues for adjudication herein, more particularly in that
the requirement of written consent of the taxpayer has been fully and/or substantially met wl1h concomitant effect
ofblunting the operation of s 69(1). "

This is all that the Public Protector relied on for her counter application - unsubstantiated
"tweets". There was no proof of the authenticity of the tweets. She regarded them as
the taxpayer's written consent in terms of s 69(6)(b) of the TAA. She was wrong, for
they are not, without much ado, admissible as evidence. I n the absence of admissible
evidence that the tweets originated from the Second Respondent, which, in my view,
was the cornerstone of the counter application, the counter application has not been
substantiated and is doomed to failure.

[44] Even if the Court were to decide the counter application in the favour of the Public

Protector and assume that it was a proper application in terms of s 69(2)(c) of the TAA,
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the Court would still have a good reason to refuse to grant the order sought in the
counter application. Firstly, s 69(6) (a) of the TAA provides that:

"The Court may not grant the order unless satisfied that the following circumstances apply:
(a)

the information cannot be obtained somewhere. "

There is no allegation by the Public Protector anywhere in her papers that she was
unable to obtain the information elsewhere. It was pointed out to Mr Mpofu that if the
Public Protector seriously wanted the Second Respondent's taxpayer information, she
could have approached the taxpayer's bookkeeper or auditors with the taxpayer's
consent. The taxpayer's information in the possession of the Commissioner is not only
always information that was obtained from the taxpayer. Some of it might have come
from other sources. Therefore, the Commissioner was not at large to disclose such
information. In this regard, the Commissioner's case enjoys the unqualified support of
the well-established law of Welz and Another v. Hall and Others 1 996 (4) SA 1 073 CPD
at page 1 076G where the Court had the following to say:
11

/t is well- established law that a Court will not lightly direct an official ofRevenue to divulge information imparted

to him by a taxpayer. One reason for this reluctance is found in public policy.
The legislature has thought it desirable to encourage full disclosure of their affairs by taxpayers, even by those
who carry on illegal trades or have Illegally come by amounts qualifying as gross income. This object might easily
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be defeated 11 was said In Greenspan v R 1944 SR 149 at 155-6, orders were freely made for disclosure ofthose
communications. These dicta were referred to by the Appellate Division in R v Kassim 1950 (4) SA 522 at 526G,

wl!hout dissent'. See also Sackstein NO v South African Revenue Service and Others
2000 (2) SA 250 SECLD. The Court continued at pages 1 077F-1078H to lay subsidiary
guidelines for any person who seeks information from the Commissioner.

[45] The Public Protector did not explain why she did not obtain the Second Respondent's
consent in order to access his taxpayer's information either from his auditors or
taxpayers or in terms of s 69(2)(c). She had an opportunity to do so. She failed to do
so. She was advised to apply to Court for the proper order. She still failed to do so.

[46] In conclusion this Court finds that the Public Protector has not made out a good case for
the counter claim. The counter claim can therefore not succeed.

THE SECOND RESPONDENT'S AFFIDAVIT

[47] As pointed out in paragraph 2 supra, there was an attempt to hand in an affidavit made
by the Second Respondent.

This affidavit was styled "SECOND RESPONDENT'S

EXPLANA TORY AFFIDA V/T''. It was accompanied by a letter dated 5 March 2020 from

Mr LD Mantsha of Lungisana Mantsha Attorneys.

This letter was addressed to

"Attention Ms Naude, the clerk of Judge Mabuse': In line number 1 the letter stated that:
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". . . we advise that we act on behalf of the Second Respondent. " These attorneys were
not on record for any party before. This is in practice not how an attorney puts himself or
herself on record. The proper procedure is not to write a letter to a Judge's Clerk or to
the other side but to deliver a proper notice of appointment as attorney of record. They
did not deliver any such notice of appointment as attorneys of record. This affidavit of
the Second Respondent was delivered out of turn, without leave of the Court. It was not
accompanied by any explanation why it was filed so late, out of turn and what its
purpose was. It goes without saying that it caught the Commissioner on the hop. He
would have been unable to deal with it at that late stage. Mr Mantsha did not apply for
condonation for the late filing of the affidavit.

[48] This affidavit, if allowed, would have been to the disadvantage of the Commissioner.
For these reasons and other reasons unknown to the Court, Adv Mpofu SC was
nonchalant about it. He cared less whether the Court accepted or rejected it. According
to him it served no purpose. For three reasons the affidavit has to be rejected, firstly, it
was not properly before the Court; secondly, it was filed late, and thirdly and lastly, no
purpose in the eyes of Adv Mpofu SC and of the Court would have been served by
allowing it into evidence. This affidavit is therefore inadmissible.
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[49] Now I turn to the issue of costs. The award of costs in any litigation depends on the
discretion of the Court. It is trite law that the general rule with regards to costs is that
costs are awarded to the successful party.
manner "costs follow the event".

Sometimes this is put in the following

In order to obtain the order of costs that the

Commissioner seeks in prayer 7 of his Notice of Motion, against the Public Protector, it
is of paramount importance that she be notified, preferably but not necessarily, in the
notice of motion, so that she may be afforded an opportunity to furnish reasons why
such an order should not be granted against her. This is done in terms of the audi
alteram rule which means that everyone is entitled to present his case.

In casu, the

Commissioner acted appropriately inasmuch as he notified the Public Protector in his
notice of motion that at the hearing of this application he would apply to the Court for an
order of costs in terms of which "1 5% of such costs be paid de bonis propti's by the First
Respondent." "It is settled law that it is not necessary that there be formal notice of the
request for a special cost order. The absence of a prayer for a personal costs order
against a public official does not necessarily preclude the granting of such order. It is
sufficient that the party against whom this order is sought is informed that the order will
be asked for and has an opportunity to advance reasons why the order should not be
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granted. See in this regard the Public Protector v The South African Reserve Bank par
[165].

[50) The starting point, in my view, with regards to the order of costs is paragraph [1 55) of the
judgment of the Public Protector v The South African Reserve Bank supra which states
that:

"The Public Protector falls into the category ofa public IHigant. A high duty Is imposed on public litigants, as the
Constitution's principal agents, to respect the law, to fulfilprocedural requirements and to tread respectfully when
dealing with rights. "

The Public Protector is a public litigant. It is expected of her to always act with a high
degree of perfection; that she will at all times act with care and respect for the
Constitution and the law; that she should never show any gross disregard for her
professional responsibilities or act inappropriately and in an egregious manner. She
should never act ma/a fide or in bad faith or exhibit any gross negligence in her conduct.
The Public Protector is therefo re enjoined by the Constitution to observe the highest
standard of conduct in litigation.

[51 ] Under certain circumstances public officials, like the Public Protector, who acts in a
representative capacity may be ordered to pay the costs out of their own pockets. Some
of such circumstances are where the Public Protector exhibits gross disregard for her
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personal responsibilities; where she acts inappropriately and in an egregious manner; or
if she is guilty of bad faith or gross negligence in conducting litigation. The judgment of
Black Sash Trust v Minister of Social Development [20 1 7) ZA CC 20: 201 7 (9) BCLR
1 089 (CC) "Black Sash I I affirms the principle that public officials may be ordered to pay
the costs out of their own pockets if they are guilty of bad faith and negligence. The
source of that power is in the Constitution itself which mandates Courts to upholds and
enforce the Constitution. It is apparent from Black Sash I I that the object of costs de
bonis propiis is to vindicate the Constitution. See South African Social Security Agency

v Minister of Social Development Empowers [28) ZACC 26 paragraph (38]. A public
official who acts improperly and in flagrant disregard of the Constitutional norms may
also be ordered to pay costs de bonis propfi's. See in this regard Gauteng Gambling
Board v MEC for Economic Development, Gauteng 201 3 (5) SA 24 SCA at page 77.
Counsel for the Commissioner submits that the Public Protector should be ordered to
pay 1 5% of the costs de bonis propiis. He mentioned eight reasons in support of his
submission. Some of those reasons are as follows, that:

5 1 . 1 the Public Protector sought the second senior counsel's opinion on a different
topic. I n this way she acted with bad faith;
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51 .2 she failed to put a copy of the legal opinion of senior and junior counsel before the
second senior counsel. Again, this was an instance where the Public Protector
acted ma/a fide,

51 .3 she was advised to obtain a Court Order in order to gain access to the "taxpayer's
information". This advice was based on the provisions of the TAA. She failed to
take advice and in the process acted with gross disregard for her professional
responsibilities;

51 .4 she sought advice from senior counsel without involving the Commissioner. She
litigated in bad faith;

5 1 .5 she insisted that the Commissioner should comply with the subpoena despite
being advised that it would be unlawful in terms of the TAA for the Commissioner
to do so. In this manner she litigated recklessly, failed to uphold the Constitution
and the law. She was, in my view, improperly and in flagrant disobedience to the
Constitutional norms;

5 1 .6 she abused her powers. She used her powers to subpoena for wrong reasons;
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5 1 . 7 she had been advised to seek clarity from the Court about the extent of her powers
vis-a-vis the provisions of the TAA but she failed to do so.

Again acting

unprofessionally in the circumstances;

5 1 .8 for no valid reasons at all she insisted that she was entitled to the information she
had asked the Commissioner to furnish her with. She thereby overlooked advices,
failed to observe national legislation and had this wrong impression that she had
unlimited powers. She failed in this regard to uphold the Constitution;

5 1 .9 she failed to seek a proper written confirmation of the Second Respondent to
access his taxpayer information. This arose obviously from her failure to study the
TAA, to follow the advice and from the fact that she wrongly thought that her
powers in terms of s7(4)(a) of the PPA could trump the provisions of the TAA. She
also failed to acquaint herself with the provisions of the TAA.

Whereas an

advocate she should and could have done so. She failed dismally short of the high
standard expected of an advocate.

[52] On the other hand, it was argued by Adv Mpofu SC that because the issue involved in

this matter turned on legal issues, the Public Protector should not be made to pay the
1 5% of the costs de bonis propiis. I have set out above the circumstances under which
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the Public Protector may be ordered to pay the costs de bonis propiis. Accordingly, the
nature of issues involved is not material. What is of paramount importance at this stage
is whether such circumstances that support an order of costs de bonis prop/is against
the Public Protector do exists. In my view they do exist and no valid reason has been
furnished why this Court may make such an order.

[53) In conclusion, this Court is satisfied that the Commissioner has made out a good case
for the relief that he seeks and that the counter application on the other hand lacks merit.

[54J The following order is accordingly made:
1.

It is hereby declared that a South African Revenue Service Official is permitted
and is required under the provision of "just cause" contained in section 1 1 (3) of the
Public Protector Act 23 of 1 994 read with section 6 1 ( 1 ) of the Tax Administration
Act 28 of 2001 to withhold taxpayer info rmation as defined in section 67(1 )(a) of
the Tax Administration Act 28 of 201 1 ;

2.

It is furthermore hereby declared that the Public Protector's subpoena powers do
not extend to the taxpayer information;

3.

The First Respondent's counter claim is hereby dismissed, with costs;

4.

The First Respondent is hereby ordered to pay the costs of this application.
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The First Respondent is hereby ordered to pay de bonis propiis 1 5% of the
Applicant's taxed costs.
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