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______________________________________________________________
ORDER
______________________________________________________________
On appeal from: North G auteng H igh C ourt, P retoria ( Pretorius J sitting as
court of first instance):
The appeal is dismissed with costs, including the costs of two counsel.
______________________________________________________________
JUDGMENT
______________________________________________________________
Navsa and Van Heerden JJA (HEHER JA concurring)
[1]

This appeal involves a dispute about a t ariff classification in relation to

excisable goods under the Customs and Excise Act 91 of 1964 (the Act)1. The
appeal t urns on w hether t he products in q uestion are f ermented or di stilled
(spirituous) beverages. The ap pellants contended that t hey ar e fermented,
and acco rdingly classifiable under a sp ecific tariff h eading, namely 22.05,
alternatively 22.06, of par t 1 of Schedule 1 t o t he Act. The r espondent
contended that t hey ar e sp irituous, and t herefore cl assifiable under t ariff
heading 22.08. Once that issue is determined the proper tariff item in part 2A
of S chedule 1 u nder which the products should be cl assified will follow as a
matter of course. Each tariff heading has a corresponding tariff item number.
For ease of reference we shall refer only to the relevant tariff heading.
[2]

The ap pellant company is Distell L imited (Distell), which ow ns and

operates a number of wineries and conducts business as a manufacturer and
distributor o f l iquor pr oducts. I t m arkets and se lls a num ber o f well-known
alcoholic beverages

to co mmercial ou tlets. The r espondent i s the

Commissioner for the South African Revenue Service (the Commissioner).
[3]

The facts giving rise to the appeal are set out hereafter. During 2007

______________________
1

The pr oducts i n q uestion ar e goods m anufactured i n a c ustoms and excise warehouse
which renders them liable for the payment of excise duty: see s 37(1) of the Act.
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and 20 08 t he C ommissioner det ermined al l of t he pr oducts forming t he
subject matter of this appeal as falling within tariff heading 22.08 in Part 1 of
Schedule 1 to the Act.2 The tariff headings themselves and an explanation of
how t hey oper ate a nd ar e applied w ill be deal t w ith i n due c ourse. The
products in question are the following:
(i) Angels' Share Cream;
(ii) Delgado Supremo;
(iii) GoldCup Creamy Vanilla;
(iv) Barbosa;
(v) GoldCup Banana Toffee;
(vi) Zorba;
(vii) Nachtmusik;
(viii) Mokador;
(ix) Alaska Peppermint;
(x) Copperband;
(xi) VinCoco;
(xii) Clubman Mint Punch;
(xiii) Viking;
(xiv) Castle Brand; and
(xv) Brandyale.
[4]

As stated above, the tariff determinations were arrived at on the basis

that t he pr oducts in q uestion ar e sp irituous beverages. The Co mmissioner’s
perspective, put simply, is that t he base wines used in t he beverages in
question ar e su bjected to processes in t erms of which they ar e stripped o f
flavour and colour and have cane spirits added to them in order to bolster the
alcohol co ntent si gnificantly, as

well as

sweeteners, flavourants and

_____________________
2

Section 47(9)(a)(i) provides, inter alia, that the Commissioner may in writing determine the
tariff headi ngs, t ariff s ubheadings or t ariff i tems of an y Schedule u nder which goods
manufactured in the Republic shall be classified. Section 37(1) of the Act provides, inter alia,
that ex cise d uties ar e pa yable in r espect of g oods manufactured i n a c ustoms and ex cise
warehouse, on entry for home consumption thereof at rates determined in terms of the Act.
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colourants, and t hat t hey no l onger q ualify as a wine of any kind, but ar e
ultimately spirituous and t herefore l iable t o a t ariff cl assification at tracting
higher duties.
[5]

At the time of the determination, Distell a ssumed the position that the

products in i ssue h ave a ‘basis of w ine of fresh g rapes’, ar e f ermented, not
distilled, and should resort under one or more of the following tariff headings,
namely, 22.04, 22.05 or 22.06, all o f which pertain t o f ermented b everages
and consequently attract lower excise duties. Distell’s primary contention was
that the products in question fell to be classified under tariff heading 22.04 in
that they were ‘wine of fresh grapes, including fortified wines’. Alternatively, it
contended that the products in issue are wine of fresh grapes (fortified wine),
flavoured with plant and aromatic substances and accordingly, fell under tariff
heading 22.05. It c ontended, in t he further alternative, that t he pr oducts ar e
mixtures

of

fermented b everages

and non -alcoholic

beverages,

as

contemplated i n t ariff heading 22. 06, w hich co vers all f ermented beverages
other than t hose i n t ariff h eadings 22.03 t o 22. 05. Distell ch allenged the
Commissioner’s determination t hat t ariff h eading 22. 08 a pplies, as this
heading does not, so it was contended, include aperitives ‘with a basis of wine
of fresh grapes’.
[6]

Subsequent to the Commissioner’s determination, set out in paragraph

3 above, Distell lodged an appeal in terms of section 47(9)(e) of the Act to the
North Gauteng High C ourt3 on the basis set out in the preceding paragraph.
That co urt ( Pretorius J) f ound t he pr oducts t o b e sp irituous beverages and
held t hat t hey thus fell under t ariff he ading 22 .08. The pr esent appe al i s
before us with the leave of the court below. We shall hereafter use ‘TH’ as an
abbreviation for tariff heading.

____________________
3

Section 47( 9)(e) provides t hat an a ppeal ag ainst any s uch d etermination s hall l ie t o t he
division of t he H igh C ourt of S outh A frica having j urisdiction t o hear ap peals in the ar ea
wherein t he determination was m ade, or the go ods i n question were en tered f or hom e
consumption.
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[7]

The Republic of S outh A frica i s a par ty t o t he G eneral A greement on

Tariffs and Trade and is a member of the World Customs Organisation, which
employs an internationally Harmonised System, referred to in the Act. Part 1
of S chedule 1 t o t he A ct comprising t he Section a nd C hapter Notes, th e
General Rules for the Interpretation of the Harmonised System and the tariff
headings, is a direct t ransposition of t he nomenclature o f t he H armonised
System.
[8]

Section 47(8)(a) provides that:

‘The interpretation of–
(i)

any tariff heading or tariff subheading in Part 1 of Schedule 1;

(ii)

(aa) any tariff item or fuel levy item or item specified in Part 2, 5 or 6 of the
said Schedule, and
(bb) any item specified in Schedule 2, 3, 4, 5 or 6;

(iii)

the general rules for the interpretation of Schedule 1; and

(iv)

every section note and chapter note in Part 1 of Schedule 1,

shall be subject to the International Convention on the Harmonized Commodity
Description and Codi ng S ystem done i n B russels on 14 Ju ne 1983 and t o t he
Explanatory N otes4 to t he H armonised S ystem i ssued by t he C ustoms Cooperation C ouncil, B russels (now k nown as the World C ustoms Organisation)
from time to time: Provided that where the application of any part of such Notes
or any addendum thereto or any explanation thereof is optional the application of
such par t, addendum or ex planation sh all be i

n t he di scretion o f the

Commissioner.’

[9]

In t he c ourt bel ow, Pretorius J started her reasoning leading t o t he

conclusion r eferred t o ab ove by r eferring t o t he p urpose o f t he c orrect t ariff
headings, na mely, to determine t he excise duty payable i n t erms of t he A ct.
She considered T H 22.04, the relevant par ts o f w hich, t ogether with t heir
Explanatory Notes, read as follows:
_____________________
4

Also referred to as the Brussels Notes.
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‘Wine of fresh grapes, including fortified wines; grape must other than that of
heading 20.09.
...
(I)

Wine of fresh grapes

The wine classified in this heading is the final product of the alcoholic fermentation of
the must of fresh grapes.
The heading includes:
(1) Ordinary wines (red, white or rosé).
(2) Wines fortified with alcohol.
(3) Sparkling wines. These w ines are ch arged w ith ca rbon di oxide, ei ther by
conducting the final fermentation in a closed vessel (sparkling wines proper),
or by adding the gas artificially after bottling (aerated wines).
(4) Dessert wines (sometimes called liqueur wines). These are rich in alcohol
and are generally obtained from must with a hi gh sugar content, only part of
which i s co nverted t o alcohol b y f ermentation. In so me ca ses they ar e
fortified by t he addi tion o f al cohol, or o f co ncentrated m ust w ith added
alcohol. D essert ( or l iqueur) w ines include, inter a lia, C anary, C yprus,
Lacryma C hristi, M adeira, M alaga, M almsey, Marsala, P ort, S amos and
Sherry.’

[10]

In regard t o t his TH, Distell co ntended that, si nce it included wines

fortified w ith al cohol, t he b everages in quest ion should co ntinue t o be
regarded as fermented beverages, rightly resorting under this classification.
[11]

As indicated, Distell relied in the alternative on TH 22.05, the relevant

part of which, accompanied by the Explanatory Notes, reads as follows:
‘Vermouth and other wine of fresh grapes flavoured with plants or aromatic
substances . . . This heading i ncludes a v ariety of bev erages (generally use d as
aperitives or tonics) made with wine of fresh grapes of heading 22.04, and flavoured
with infusions of plant substances (leaves, roots, fruits, etc.) or aromatic substances.’

[12]

The third alternative TH relied on by Distell was TH 22.06, the salient
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provisions and Explanatory Notes of which, are:
‘Other fermented beverages (for example, cider, perry, mead); mixtures of
fermented beverages and mixtures of fermented beverages and non-alcoholic
beverages, not elsewhere specified or included.
This heading covers all fermented beverages other than those in headings 22.03 to
22.05.’

[13]

In contradistinction, the court below referred to the TH regarded by the

Commissioner to be the appropriate one, namely 22.08, the applicable parts
and Explanatory Notes of which, provide:
‘22.08 – Undenatured ethyl alcohol of an alcoholic strength by volume of less
than 80 % vol; spirits, liqueurs and other spirituous beverages.
2208.20 – Spirits obtained by distilling grape wine or grape marc
2208.30 – Whiskies
2208.40 – Rum and other spirits obtained by distilling fermented sugar-cane products
2208.50 – Gin and Geneva
2208.60 – Vodka
2208.70 – Liqueurs and cordials
2208.90 – Other
The heading covers, whatever their alcoholic strength:
(A) Spirits produced by di stilling w ine, ci der o r other fermented bev erages or
fermented grain or ot her v egetable pr oducts, w ithout addi ng flavouring; t hey
retain, w holly or par tly, t he se condary co nstituents (esters, al dehydes, aci ds,
higher alcohols, etc.) which give the spirits their peculiar individual flavours and
aromas.
(B) Liqueurs and cordials, bei ng sp irituous beverages to w hich su gar, h oney or
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other nat ural sw eeteners and ex tracts or esse nces have been added ( e.g.,
spirituous beverages produced by distilling, or by mixing, ethyl alcohol or distilled
spirits, with one or more of the following : fruits, flowers or other parts of plants,
extracts, essences, essential oils or juices, whether or not concentrated). These
products al so i nclude l iqueurs and co rdials containing su gar cr ystals, fruit j uice
liqueurs, egg liqueurs, herb liqueurs, berry liqueurs, spice liqueurs, tea liqueurs,
chocolate liqueurs, milk liqueurs and honey liqueurs.
(C) All other spirituous beverages not falling in any preceding heading of this

Chapter . . . .‘

[14]

The co urt b elow r ightly hel d t hat i t had t o decide t he meaning o f the

words in the various tariff headings, determine the nature and characteristics
of the products in question, and thereafter select the most appropriate TH. In
this regard Pretorius J

referred to t he following di ctum i n International

Business Machines SA (P ty) L td v Commissioner f or C ustoms and E xcise
1985 (4) SA 852 (A) at 863G-H:
‘Classification as between headi ngs is a three-stage pr ocess: first, i nterpretation –
the asc ertainment o f t he m eaning o f the words used i n t he headi ngs (and r elative
section and chapter notes) which may be relevant to the classification of the goods
concerned; second, consideration of the nature and characteristics of those goods;
and third, the selection of the heading which is most appropriate to such goods.’

[15]

At t his stage i t i s necessary t o r ecord, as di d t he co urt bel ow, t he

proper a pproach t o the co nsideration of t ariff hea dings, Section N otes,
Chapter Notes and Explanatory Notes. In Secretary for Customs and Excise v
Thomas Barlow and S ons Limited 1970 ( 2) S A 66 0 ( A) at 675D–676D, the
following appears:
‘‘The duty which is payable is set out in Schedule 1 to the Act. This Schedule is a
massive part of the statute in which all goods generally handled in international trade
are systematically grouped in sections, chapters, and su b-chapters, which are given
titles indicating as concisely as possible the broad class of goods each covers. Within
each chapter and sub-chapter the specific type of goods within the particular class is

__________________
5

In t erms o f s 47(9)(e) an appea l aga inst a det ermination b y t he C ommissioner of a t ariff

9
heading is heard as a de novo application.

itemised by a description of the goods printed in bold type. That description is defined
in t he S chedule as a “ heading”. U nder the he ading appear su b-headings of t he
species of the g oods in r espect o f w hich t he dut y pa yable is expressed. The
Schedule itself and each section and chapter are headed by “notes”, that is, rules for
interpreting their provisions.
‘It i s clear t hat the abo ve g rouping and ev en t he w ording o f the no tes and the
headings in Schedule 1 are very largely taken from the Nomenclature compiled and
issued by the Customs Co-operation Council of Brussels. That is why the Legislature
in sec. 47(8)(a) has given statutory recognition to the Council’s Explanatory Notes to
that N omenclature. These Notes are issued from t ime to time by t he C ouncil
obviously, as their name indicates, to explain the meaning and e ffect of the wording
of t he N omenclature. B y virtue o f se c. 47(8)(a) they ca n be use d f or t he sa me
purpose in respect o f the wording in Schedule 1. It is of i mportance, however, to
determine at the outset the correct approach to adopt in interpreting the provisions of
the Schedule and in applying the explanations in the Brussels Notes.
‘Note VIII to Schedule 1 sets out the “Rules for the Interpretation of this Schedule”.
Para. 1 says:
“The titles of sections, chapters and sub-chapters are provided for ease of reference
only; for l egal purposes, cl assification (as between headings) shall be determined
according to the terms of the headings and any relative section or chapter notes and,
provided such headings or notes do not otherwise indicate, according to paras. (2) to
(5) below.”
That, I think, renders the relevant headings and section and chapter notes not only
the first but the par amount co nsideration i n det ermining w hich cl assification, as
between headings, should apply in any particular case. Indeed, right at the beginning
of the B russels Notes, w ith r eference to a s imilarly worded par agraph i n t he
Nomenclature, that is made abundantly clear. It is there said:
“In the se cond p rovision, t he ex pression ‘ provided su ch headi ngs or N otes do not
otherwise r equire’ ( that i s the co rresponding w ording of

the N omenclature) i s

necessary t o m ake i t quite cl ear t hat the t erms of t he headi ngs and any r elative
section or chapter notes are paramount, i.e., they are the first consideration in
determining classification.”
It ca n be gathered from al l t he a foregoing that t he p rimary t ask in classifying

10
particular goods is to ascertain the meaning of the relevant headings and section and
chapter notes, but, in performing that task, one s hould also use the Brussels Notes
for guidance esp ecially i n di fficult and doubt ful ca ses. But i n usi ng t hem one m ust
bear in mind that they are merely intended to explain or perhaps supplement those
headings and notes and not to override or contradict them. They are manifestly not
designed for the latter purpose, for they are not worded with the linguistic precision
usually characteristic of statutory precepts; on the contrary they consist mainly of
discursive co mment and i llustrations. A nd, i n any e vent, i t i s hardly likely t hat t he
Brussels Council intended that its Explanatory Notes should override or contradict its
own Nomenclature. Consequently, I think that in using the Brussels Notes one must
construe t hem so as to co nform w ith and not to ov erride o r co ntradict t he pl ain
meaning of the headings and notes.’

[16]

The court below went on to have regard to Rule 1 of the General Rules

for the Interpretation of the Harmonised System, which states:
‘The titles of Sections, Chapters and sub-Chapters are provided for ease of
reference only; for legal purposes, classification shall be determined according
to the terms of the headings and relative Section or Chapter Notes . . . .’

[17]

Pretorius J considered the E xplanatory Notes to the Chapter Notes in

relation t o Chapter 2 2, under w hich t he tariff he adings in q uestion r eside.
Those E xplanatory Notes divide the pr oducts in Chapter 22 into four m ain
groups, the relevant two of which are:
‘(B) Fermented alcoholic beverages (beer, wine, cider, etc.).
(C) Distilled alcoholic liquids and beverages (liqueurs, spirits, etc.) and
ethyl alcohol.’

It will be recalled that Distell contended that the products in question fall under
category B , whereas the C ommissioner det ermined t hat t hey f ell un der
category C.
[18]

The court below dealt with Distell’s contention that the products should

be classified und er TH 22.04, se t ou t i n pa ragraph 9 above, which r efers t o
wine of fresh grapes, including fortified wines. Distell’s reliance on this TH was
driven, inter alia, by the increased alcohol content of the products in question
about w hich m ore w ill be s aid l ater. It w ill be r ecalled t hat t he E xplanatory
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Note to TH 22.04 states that the heading includes ‘wines fortified with alcohol’
and ‘dessert wines’.
[19]

In t his regard, the learned j udge had r egard t o a dditional n ote 2 t o

Chapter 22:
‘The ex pressions “unfortified w ines” . . . sh all b e t aken to m ean w ine . . . with an
alcoholic strength not ex ceeding 16 per cent of alcohol by volume and the
expressions “fortified wine” . . . shall be taken to mean wine . . . with an alcoholic
strength exceeding 16 per cent of alcohol by volume’,

He also referred to E xplanatory N ote ( I)(4) to TH 22.04, the full w ording of
which is set out in paragraph 9 above. A ccording to that note de ssert wines
are rich in alcohol and in some cases are fortified by the addition of alcohol.
[20]

In deciding whether the contentions by Distell were justified, Pretorius J

took into account the expert evidence of Dr Loubser (Loubser), a chemist and
the Director: Q uality M anagement an d R esearch of Dist ell. I n r elation t o
dessert wines, Loubser t estified to the e ffect t hat su ch wines are f ermented
and only alcohol or concentrated must, with additional alcohol are introduced
to increase the overall alcohol content. Using the example of Madeira, which
is a de ssert w ine, Loubse r poi nted o ut t hat no co lourants, f lavourants or
sweeteners are added to create dessert wines.
[21]

The co urt below co nsidered t he C ommissioner’s submission t hat the

products could no longer be classified as wine or fortified wine due to the fact
that the wine had been stripped of the taste and flavour of wine and fortified
by the addition of cane spirits to increase the alcohol content. The colourants,
flavourants and sw eeteners are t hen ad ded and ca n t hus be di stinguished
from d essert w ines to which, as indicated a bove, no co lourants, f lavourants
and sw eeteners ar e added. Pretorius J so ught assi stance from a di ctionary
definition o f w ine w hich esse ntially descr ibes a w ine as an al coholic liquor
product from fermented grape juice. ‘Vinous’ is defined as being of the nature
of/or resembling wine; made of or prepared with wine’.6
_______________________
6

Taken from the New Shorter Oxford English Dictionary 6 ed (2007)
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[22]

Pretorius J then w ent on t o c ite a decision of t he E uropean C ourt of

Justice, namely Siebrand BV v Staatssecretaris van Financiën [2009] EUECJ
C-150/08. The co urt t here w as considering a ca se concerning a f ermented
alcohol-based beverage co rresponding or iginally t o TH 22.06, to w hich a
certain pr oportion of d istilled al cohol, w ater, su gar sy rup, ar omas, co louring
and, i n s ome c ases, a cr eam b ase ha d been a dded, r esulting i n t he l oss of
the taste, smell and/or appearance of a beverage produced from a particular
fruit or nat ural pr oduct. T he co urt h eld t hat this beverage di d n ot fall under
heading 22. 06, but r ather 2 2.08, as contended for in t his ca se by t he
Commissioner. Although r eferring t o t he Siebrand case, P retorius J
considered this decision not to be binding on South Africa. For that, she relied
on t he d ecision o f t his court i n t he International B usiness Machines case,
where the following appears (873J–874B):
‘Whatever may be the status of such a decision so far as customs administration and
international or ganisations are co ncerned, i t i s not, unt il i t i s reflected i n an
Explanatory N ote, aut horitative i n a S outh A frican C ourt. B efore that, i t i s no m ore
than an ex pression of o pinion which i nvolves the i nterpretation o f t he r elative ta riff
headings and the Notes relating thereto.
Under our system, question of interpretation of the documents are matter of law, and
belong exclusively to the Court.’

[23]

Distell had submitted before the court below that the Explanatory Notes

to 22 .07, although n ot di rectly ap plicable, p rovided guidance i n r eaching a
conclusion on the dispute in issue. The Explanatory Notes to 22.07 provides:
‘Ethyl alcohol is the alcohol which occu rs in beer, wine, ci der and other alcoholic
beverages. It is obtained either by fermentation of certain kinds of sugar by means of
yeast or other ferments and subsequent distillation, or synthetically.’

In juxtaposition are Explanatory Notes (A) and (B) to TH 22.08, which appear
in par agraph 13 above. T hat d eals with sp irits produced by di stillation a nd
includes liqueurs and cordials.
[24]

The court below had regard to a dictionary definition of ‘spirituous’,

being ‘of or pertaining to spirit or alcohol; containing (much) spirit or alcohol’.7
Pretorius J w ent o n t o co nsider D istell’s submission that TH 22.08 onl y has
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application t o sp irits pr oduced by

distillation and n ot by f ermentation.

According t o D istell, t he pr oducts in q uestion ar e no t l iqueurs or co rdials as
set o ut i n E xplanatory N ote ( B) of TH 22.08, as they ar e not sp irituous
beverages. I t i s further pr ovided t hat TH 22.08 does not i nclude ‘ (a)
Vermouths, and other aperitives with a basis of wine of fresh grapes (heading
22.05)’. Thus, D istell co ntended TH 22.08 only appl ies t o sp irituous
beverages and t hat, should t he c ourt find t he pr oducts i n q uestion t o be
fermented beverages (as is their submission), TH 22.08 will not be applicable.
[25]

Returning t o t he ev idence by Loubs er, Pretorius J considered his

explanation that fermentation and distillation were two distinct processes and
that di stillation co uld l ead t o a n al cohol content o f 9 6 per ce nt per volume,
while fermentation cannot be utilised to attain an alcohol content of more than
16 per cent. In bo th i nstances the al cohol contained i n the pr oducts is ethyl
alcohol. Furthermore, Loubser testified that a cane spirit is only added to the
products in question to increase the alcohol content and the addition thereof
does no t d eprive t he wine of i ts character. Even w hen w ine i s fortified w ith
spirits, the essential base character remains wine. Furthermore, by volume all
the products in issue contain more wine than spirits and the wine component
exceeds the spirit component (excepting Zorba). The absolute alcohol content
of sp irits in the pr oducts, ex cepting B randy A le, i s higher t han t hat o f w ine.
Loubser, however, admitted that the wine is stripped of its taste and flavour,
but did not explain the reason for so doing.
[26]

The co urt bel ow al so t ook into acc ount e vidence on behalf o f t he

Commissioner by

Mr M ichael F ridjhon ( Fridjhon), an i

nternationally

recognised wine authority and wine judge and one of the country’s most
respected wine tasters and widely published wine writers. Fridjhon testified
about t he or ganoleptic8 characteristic of t he st ripped w ine. F ridjhon’s
___________________
7
8

Taken from the New Shorter English Oxford Dictionary 6 ed (2007).
Defined in the Concise Oxford English Dictionary 12 ed (2011) as ‘involving the use of, the
sense organs’.
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conclusions were:
’19.8.1 the r esidual ar omas and t astes left i n the w ine af ter su bjecting i t t o t he
stripping process are insignificant and would definitely not be di scernible in the final
product;
19.8.2 the perceptible difference between the stripped fortified wine and cane spirit
diluted with water to approximately the same alcoholic strength is minimal . . . ’

[27]

The co urt n oted, on t he basis of t he evidence o f M r v an N iekerk, the

General M anager o f Distell, that t he w ines used in the pr oduction o f t he
products in q uestion, were selected beca use t hey w ere low i n f lavour
intensity, co lour i ntensity, aci d, phenol ics and su lphur di oxide, a nd hi gh i n
alcohol.
[28]

The co urt b elow co nsidered t he C ommissioner’s contention t hat t he

products in q uestion s hould b e cl assified u nder TH 22.08, t he particulars of
which appear in paragraph 13 above and more specifically that they resorted
under subheading 2208.90, namely ‘other’. In this regard the court below had
regard t o the ev idence o n b ehalf o f t he Commissioner by M r G Taylor
(Taylor), who is a biochemist from the United Kingdom. According to him, the
presence o f sp irits in t he pr oducts in q uestion w as essential t o obt ain t he
required al cohol l evel and preserve i t, as well as to add t o t he st ability of
added flavourants. Taylor, with reference to the evidence of Fridjhon, was of
the v iew t hat i t w as not n ecessary t o use t he st ripped wine as the s ame
products could be produced by using neutral spirits as the alcohol base. The
opposite was not true as the required alcohol strength could thus not be
obtained. The uni que ch aracteristics of w ine w ere not r equired i n t he e nd
product.
[29]

Pretorius J stated t hat i t w as clear from t he pr ocesses employed by

Distell, which were d emonstrated t o an d obse rved by F ridjhon, that t he
beverages in question were not only a mixture of a fermented beverage and
cane spirits, but that they were individually designed, each with a unique taste
and ch aracteristic. She held t hat t he beverages in q uestion c onsisted o f
several co mponents, but that i n each i nstance i t w as spirits that gave t hese
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products their essential character.
[30]

The court bel ow f ound that t he Commissioner’s argument, that th e

alcohol component that gave the products in question their essential character
was the spirits and not the wine, was well founded. Whilst concluding that all
the pr oducts in i ssue were f ermented al cohol-based b everages, P retorius J
nevertheless held t hat t hey ca n ‘ by no st retch of t he i magination’ be w ines.
The following appears in the judgement:
“The addition of cane spirit, water, sweeteners, flavourants, colourants and cream in
some i nstances, hav e c aused new pr oducts to be cr eated, w hich hav e lost al l t he
aroma and taste of wine. Tariff Heading 22.04 can thus not be applicable.’

[31]

Turning t o t he al ternative cl assification, n amely TH 22.05, t he c ourt

below co uld not agree t hat i t w as an a ppropriate TH for t he beverages in
question. This conclusion was based on what she regarded as being common
cause, namely t hat the pr oducts were not ‘Vermouth and other wine of
fresh grapes flavoured with plants or aromatic substances’. In this regard
the court ha d regard t o the E xplanatory N ote under t his TH, which m ade i t
quite clear that the heading dealt with ‘a variety of beverages (generally used
as aperitives or tonics) made with wine of fresh grapes of heading 22.04 and
flavoured w ith i nfusions of pl ant su bstances (leaves, r oots, f ruits, e tc.) o r
aromatic substances’. T he addition o f spirits, co lourants, f lavourants,
sweetener and cream is not mentioned and thus, according to Pretorius J, this
TH could never be the appropriate one.
[32]

Referring to Distell Ltd v The Commissioner, SARS [2011] 1 All SA 225

(SCA), Pretorius J held t hat the beverages are pr oduced i n a multiple st age
process – two bev erages are not m ixed to g et t he r elevant pr oduct. The
colourant, flavourant and sw

eetener m ixture ca nnot be de

scribed as

‘lemonade like’ or ‘cooldrink like’ (as Distell contended), does not constitute a
non-alcoholic beverage an d t hus could not f all un der o ne of t he ‘ mixtures’
referred to in TH 22.06 which is set out in paragraph 12 above.
[33]

Finally, the l earned j udge co ncluded t hat t he w ine i n t he pr oducts in
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issue do es not co ntribute to t he or ganoleptic characteristics of t he final
products as it is neutral and cannot give it its essential character. Accordingly,
the court found that all of the products in issue are spirituous and resort under
TH 22.08 and, more particularly, under TH 2208.90.20.
[34]

Thus it is the correctness of the reasoning and the conclusions set out

above that are at issue in this appeal.
[35]

Before us, reliance on TH 22.04 was abandoned by Distell. Its case in

the present appeal is that two of the beverages in question, namely Zorba and
Brandyale, f ell under T H 22. 05 a nd t he r emaining 13 under T H 22.06. The
reason for this distinction, so they contended, was because, in the case of the
former t wo products, w ater w as not a dded, a nd they co uld t hus not be
considered to be mixtures as contemplated in TH 22.06.
[36]

It is now necessary to f ollow the approach set out in the International

Business Machines case, described in paragraph 14 above. First, we have to
interpret the tariff headings concerned. Starting with TH 22.05, it is clear that
this TH refers to w ine w hich i s the f ermented product der ived f rom fresh
grapes. The Explanatory N ote st ates that t he b everages under this heading
include a w ide v ariety of b everages (generally used as aperitives or t onics)
made w ith w ine o f fresh g rapes of TH 22. 04 a nd flavoured w ith i nfusions of
plant su bstances or ot her ar omatic substances. It i s clear t hat w hat i s dealt
with in this paragraph is a product derived through the fermentation process to
which f resh g rapes are su bjected, w ith pl ants or ar omatic substances being
added to the fermented liquid.
[37]

It w as Distell’s case that the ad dition o f s pirits does no m ore t han

‘fortify’ the stripped wine used in the making of the beverages. TH 22.04, so it
was contended, provides for the fortification of wines of fresh grapes by way
of the addition of alcohol in whatever form. According to Distell this fortification
process does no t i n any way ch ange t he e ssential v inous ch aracter o f t he
base of stripped w ine. F ollowing t hat l ogic, D istell su bmitted t hat t he two
products in question, therefore, resided more logically and appropriately under
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TH 22.05.
[38]

On be half of t he C ommissioner i t w as contended t hat t he b ase of

stripped wine was no longer wine and that this liquid could, even if alcohol be
added to it, not qualify as fortified ‘wine’, as none of the base liquid’s essential
vinous qualities were retained. Moreover, they submitted that the ingredients
added at the end of the process can hardly be described as being ‘flavoured
with aromatic substances’.
[39]

We now t urn t o co nsider T H 2 2.06. This T H co vers all fermented

beverages other than those provided for in TH 22.03, TH 22.04 and TH 22.05.
TH 2 2.06 r efers to ‘[o]ther fermented beverages (for example, cider,
perry, mead); mixtures of fermented beverages and mixtures of
fermented beverages and non-alcoholic beverages, not elsewhere
specified or excluded’.
It w as common ca use t hat t he bev erages in q uestion do not fall within t he
genus under w hich ci der, per ry and mead r eside. We w ere r equired t o
consider w hether the bev erages were m ixtures of t he ki nd c ontemplated i n
this TH. The mixtures that ar e co ntemplated ar e cl early o f a co mbination of
fermented bev erages or

of f ermented bev erages with non-alcoholic

beverages added, which do not properly reside under any other TH.
[40]

In respect of the remaining 13 products, Distell contended in relation to

TH 22.06 that these products were mixtures of fermented beverages and nonalcoholic beverages. The n on-alcoholic beverage on w hich D istell r elied, i s
the m ixture o f w ater and flavourants, sw eeteners and co lourants. D istell
argued that TH 22.06 does not require that a mixture of a fermented beverage
(eg fortified wine) and a non-alcoholic beverage should retain the character of
a particular type of fermented beverage, for instance wine. Furthermore, they
argued, t hat w hatever t he pr ocesses the w ine w as subjected t o, i n or der t o
reduce it to an almost wholly neutral alcoholic liquid, it still retains its essential
character, namely, of w ine. Lastly, D istell c ontended t hat, i n any ev ent, t he
mixture r esulting i n t he pr oducts is not s pirituous in ch aracter, i n t hat t he
volume of the stripped wine is greater than that of the cane spirits, except for
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one of t he pr oducts, and t hey su bmitted t hat t he m ixture i n i tself does not
have the essential characteristics of spirits.
[41]

In making the argument referred to in the preceding paragraph, Distell

submitted that one could not argue, as the Commissioner does, that what we
were deal ing with i n r elation t o t he pr oducts in q uestion w as a m ixture or
combination of a once fermented beverage with a di stilled beverage. In order
to counteract the Commissioner’s contention in this regard, Distell was driven
to submitting that the addition of the cane spirits was merely a fortification of
the existing stripped wine. In this sense, so it was submitted, one was dealing
with a f ortified wine which on its own was undoubtedly a f ermented beverage
to w hich t he n on-alcoholic components, which f lavoured, c oloured a nd
sweetened the beverage, together with the water were added.
[42]

It is now necessary to have regard to the evidence about the nature of

the bev erages in q uestion. The parts of F ridjhon’s evidence, referred t o i n
paragraph 2 6 above, were deal t w ith b y Loubser, as stated her eafter.
Loubser’s response was not t o co ntest t hat t he flavour and ar oma o f t he
stripped w ine i s negligible. Lou bser a dopted t he p osition that a fermented
product such as wine can only change its ‘essential character’ when distilled
and not when subjected to the processes in question. However, in Loubser’s
founding affidavit the following is stated:
‘Wine is selected for its sensory and analytical characteristics.’

This is in l ine w ith F ridjhon’s primary asse rtions. I n F ridjhon’s answering
affidavit he refers to the Oxford Companion of Wine, in which flavour is said to
be ‘arguably a wine’s most important distinguishing mark’. Fridjhon went on to
state that vinosity is the defining element of wine.
[43]

The ev idence o f Taylor, referred to in par agraph 28

above, is

important. Loubser’s evidence concerning a fortified wine such as Madeira, in
support o f Dist ell’s case, is unhelpful. I t i s true t hat M adeira, a fermented
product, h as brandy, which i s a di stilled pr oduct, a dded to i t t o i ncrease i ts
alcohol c ontent. Fridjhon’s responding a ffidavit m akes i t cl ear t hat l ike al l
recognised fortified w ines, t he addition of s pirits does not cause M adeira to

19
lose i ts essential v inosity. O n t he c ontrary, i ts vinosity i s bolstered by t he
addition of spirits.
[44]

It w as common ca use t hat t he st ripped w ine’s maximum al cohol

content w as between 12. 5 p er ce nt and 16 per ce nt, t he l atter of w hich i s
recognised as a general maximum for an unfortified wine. The addition of the
cane spirits increased the alcohol content to between 18 per cent and 23 per
cent.
[45]

Another important part of the evidence on behalf of Distell is that the

production sequence in relation to the beverages ultimately produced was
unimportant. More particularly the stripped wine could have been added at the
end of the production process.
[46]

It is clear from the evidence that the wine was subjected to the

stripping process to neutralise its taste and aroma. Final fermented products,
even in the case of fortified wines, do not lose their essential vinous
characteristics. Much as distillation changes the essential characteristic of a
fermented product, so too do the processes which result in the stripped wine.
The following question posed by Taylor illustrates the point:
‘If, as is argued, these are wine based products and the wine is an integral
component, w hy t hen i s t he b ase w ine neut ralised? I f the w ine ch aracter i s t hat
important, then surely it should be retained and the fortification be utilised to enhance
that character and help carry it into the final product? The fact that the wine character
is removed prior to fortification strongly suggests not only that the wine character is
not required, but that it is actually undesirable.’

[47]

In our view, Distell’s reliance on the overall volume of the stripped wine

in relation to the cane spirits is misplaced. Clearly, one could have a g reater
volume o f w ater ov erwhelmed by a l esser v olume of a n i ntense di fferent
liquid. It is a question of which essential ingredient is dominant. In this regard
General Rules of Interpretation 3(b) provides that in the case of mixtures, the
goods are t o b e cl assified as if t hey co nsisted o f the material or co mponent
which gives them their essential character, i n so far as this criterion is
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applicable.
[48]

It is now necessary to revisit TH 22.05, set out in paragraph 11 above.

As st ated earlier, t he essential ch aracteristic of a beverage r esorting under
this TH i s that o f a ‘ wine of fresh g rapes’. F or t he r easons set out i n t he
preceding p aragraph i t ca nnot b e, i n our v iew, sa id t hat t he st ripped w ine
forming the basis of the two beverages in question qualifies as wine under this
TH, for the reasons provided by Fridjhon and Taylor and d ue to the common
cause f acts mentioned above. As F ridjhon, su pported by T aylor and D r
Croser, t he w ine maker w ho al so t estified on b ehalf o f the C ommissioner,
pointed out:
‘What su ch pr ocesses w ould ha ve r emoved w ould ha ve been pr ecisely what
fermentation contributed in the first place: the essential vinosity of the product. The
restoration o f the al cohol t o t he fluid l eft a fter t he flavour and al cohol had been
removed would not thereby produce wine . . . ’

[49]

Distell’s contention t hat, even though the stripped wine has lost much

of its flavour and aroma, it is nevertheless a fermented product and a wine is,
in our v iew, f or t he r easons stated above, fallacious. Consequently, the t wo
products in question do not fit under TH 22.05.
[50]

Turning to the remaining 13 beverages, we now reconsider TH 22.06.

In our v iew, D istell’s reliance o n t his TH i s also unjustified. A n esse ntial
requirement o f t his TH, for t he pur poses o f D istell’s argument, w as that t he
fermented beverage used in the production of the products was fortified wine
(‘wine’ i n t he s ense of TH 22.04). A s we h ave al ready de monstrated, t he
‘stripped wine’ cannot be regarded as wine for the purposes of TH 22.04, and
therefore cannot be m ade ‘fortified w ine’ in t he s ense use d i n TH 2 2.06.
Furthermore, a fortified wine does not itself lose any of its vinous qualities and
it app ears that, if a nything, the vinosity i s thereby enh anced. That i s not t he
case with the beverages in question. The fact that the sequence of production
is irrelevant dem onstrates further t hat t he su bmission by D istell i s
unsustainable.
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[51]

Following on the co nclusions reached i n t he pr eceding par agraphs it

follows that t he nex t enq uiry is whether t he bev erages in q uestion r ightly
resort un der TH 22. 08, w hich i s set out on paragraph 13 a bove. I t i s clear,
when one has regard to the TH, that the beverages do not resort under tariff
sub-heading 2208.20, in that they are not spirits obtained from distilling grape
wine or grape marc. It is common cause that they do not fall under any of the
other tariff sub-headings between 2208.30 and 2208.70. It is equally clear that
they ca nnot be cl assified u nder t ariff notes (A) or ( B). A s set o ut above, the
cane sp irits was added t o t he st ripped w ine t o boost
significantly. A ccording t o Taylor, he

alcohol co ntent

had t ested al l 1 5 bev erages

organoleptically and co ncluded t hat t hey al l hav e a di stinct sp irituous
character. Considering our line of reasoning set out above, in relation to the
beverages in q uestion, and i n p articular par agraph 47,

the co mpelling

conclusion is that the ultimate distinctive nature of the beverages is spirituous,
that they rightly resort under TH 22.08, and are covered by tariff note (C).
[52]

Distell’s reliance on the decision of this court in Distell Ltd and Another

v Commissioner for SARS [2011] All SA 225 (SCA) is misplaced. In that case
it w as common ca use t hat TH 22.06 a pplied. The dispute w as whether the
beverages fell under the first or second part of the item. It was submitted on
behalf o f D istell t hat there was no difference t o the facts o f t his case i n that
the ‘wine coolers’ in issue in that case constituted wine, to which flavourants
and w ater had been added. I t w as submitted t hat t he v inous nature o f t he
‘wine coolers’ were not challenged in that case and t hat in the present case,
neither sh ould t he v inous character o f t he bev erages in question. It w as
submitted on behalf of the Commissioner that, contrary to this case, there had
been no at tempt in the first Distell case to mask the flavour of the wine by a
stripping pr ocess. We ag ree t hat t he facts of t hat ca se ar e poles apar t from
those in the present appeal.
[53]

We w ere r eferred by t he C ommissioner t o an other deci sion by the

European Court of Justice (ECJ), namely Paderborner Brauerei Haus Cramer
KG v H auptzollamt B ielefeld [2011] EUECJ C-196/10. In t hat case, t he E CJ
was called upon by the Finanzgericht Düsseldorf to make a preliminary ruling
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on whether ‘a liquid described as a “malt beer base”, such as that in issue in
the main proceedings, w ith an al coholic strength by v olume of 14% and
obtained from br ewed beer w hich h as been cl arified a nd then su bjected t o
ultra-filtration, by w hich t he co ncentration of i ngredients such as

bitter

substances and proteins has been r educed, m ust be cl assified u nder t ariff
heading 2208 of the CN’.
[54]

The E CJ found t hat t he ‘ malt beer b ase’ w as not a beverage for th e

following reasons. Although suitable for human consumption in the sense that
it was drinkable, it was not an end product primarily intended for consumption,
but r ather a n i ntermediate pr oduct for us e i n t he pr oduction of an other
product; the malt beer base was not sold to consumers as an end product; it
was not obt ained p urely and si

mply by

fermentation, b ut was after

fermentation su bjected t o ul tra-filtration w hich ca used i t t o l ose i ts ‘objective
properties and characteristics particular to beer’. The Explanatory Note to TH
22.08 ex pressly st ates that t he heading al so co vers ethyl al cohol, w hether
intended for human consumption or for industrial purposes and, although this
Explanatory N ote ex cludes from t hat he ading al coholic beverages obtained
from fermentation, the malt beer base, not being a beverage, was not affected
by the exclusion. Finally, the fact that the malt beer base was not completely
devoid of any aroma did not exclude it from being classified under TH 22.08.
The malt beer base , after bei ng treated, was ethyl alcohol and as

a

consequence must be classified under TH 22.08.
[55]

Counsel for the Commissioner submitted that, like the malt beer base,

the stripped wine is not produced purely and simply by fermentation; is devoid
of the vinous character of wine of fresh grapes; is not sold to customers as an
end pr oduct; i s an ‘ intermediate pr oduct’ sp ecifically ‘ prepared’ t o be use d,
and used, in the production of the products in issue, and t hat it satisfies the
requirements of the Explanatory Note proviso to TH 22.08. Thus, following the
analysis and i nterpretation o f t he E CJ in t his case, t he st ripped wine i s not
‘wine’ as contemplated by T H 22. 04 and w ould be cl assifiable under T H
22.08.
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[56]

We were warned on behalf of Distell to be c autious about the dangers

of relying on decisions by the ECJ. According to counsel, the ECJ had simply
made a ‘ preliminary r uling’ co ncerning t he i nterpretation o f t he co mbined
nomenclature o f t he common cu stoms tariff. The main pr oceedings were
before t he D üsseldorff C ourt. T his ‘preliminary op inion’ i s a n on-binding
opinion, the admissibility and status of which should not be over-emphasised.
Moreover, co unsel c ontended t he Parderborner case does not s upport t he
Commissioner’s contentions. The t reatment o f w ine does not c hange t he
essential ch aracter o f wine, and t he C ommissioner di d n ot l ay any f actual
foundation why the process used in the Parderborner case (ie to treat the malt
beer base by ultra-filtration) is comparable to the processes used by Distell in
respect of the wine it used in the manufacturing of the beverages in issue.
[57]

None of these submissions is convincing. Clearly the decisions of the

ECJ are n ot bi nding on S outh A frican co urts. T hey m ay hav e persuasive
force, bu t i t i s up t o t he S outh A frican co urt t o deci de t he r elevance o f t he
foreign decision in question. It was also not necessary for the Commissioner
to de monstrate t hat t he pr ocesses followed i n t he Parderborner case were
identical to those followed by Distell in relation to the beverages in question.
[58]

Whilst t he co nclusions i n Parderborner and Siebrand accord w ith our

own, we have arrived at our decision by applying the Harmonious System as
catered for by the Act and following the line of logic and reasoning set out in
the preceding paragraphs.
[59]

In the result, the appeal is dismissed with costs, including the costs of

two counsel.
_______________________
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_______________________
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